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The TED Drylands Programme was cstablished In 1988 o promeore
snstainalde rural development in Africa’s acid and semi-arid regions.
The Programme acts as a centre for research, mformarion exchange
and support to prople and institosons working in dryland Afeica.

The main ficlds of activity are:
Metworlking beoween researchers, local orpanisations, development
agents and policy makers, Metworks help exchange ideas, information
and technigques for longer-term solutions for Africa’s arid lands,
*E-upp{:-rr tin local organisations and researchers vo encourage sharing of
experience and ideas, Capaul’y building and eseablishing collaboragve
linlcs.
Actiom-oricnted research in the practice and policy of suseainable
development 1o Africa’s drylands, focusing on the wariahilite of
reserrces and incomes on which populations depend, developimene-
oricnted ressarch methodeloeies, and narural resource managemene
SVHICS,

HAKIARDHI — rhe Land Righrs Research and Resources Institute
[LARRRIY — has the lollowing aims:

To advance, promate and reseacch inra the land rights of ama]l poas-
ants and pastoralists with a view oo providing infornmation and knowl-
vdge 50 as o Eacilitate equitable and socially just access w, and control
over, land for production of food and other basic needs.

To offer advice, counselling and related assistance on land tenure
issues to stnall land usecs in rural and peri-arhan areas.

To make avzilable on request arbitration serviees for resolving land
disputes consistenr with the Tnsifure’s ohjectives.

Ta research into amicable means of resolving land disputes among and
between small land users and villagers.

Ta provide and organise on request short coneses on lamd teoure and
land righrs.

Ta peovide on request consultancy services to governmeet and non-
gOVEInnent arganisations.

To arganise and sponsor conferences, scminars, workshops and mueet-
ings.

Ta raise funds for the purposes of the Insttoce.

IELR welcomes and will consider publication of any constructive coni-
ment on the sulyject of this book with a view te expanding debate on
land tennre reform i Tanzania
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Preface

I did not begin writing this bopk as a discourse on demoeracy, T dis-
covered it in the course of writing, and that is how democracy is pre-
sented chraughout the hoolk.

In Janwary 1991, | was appeinted by the President of the United
Republic of Tanzania t chair a Commission of Tnquiry inmo Land
Matters, which visited all bur two disiricts of the country. For me, per-
sonaily, it was the experience of a life-rime to hear villagers narating
their woes and demanding their right to parricipate in the contrul of
their major resource, literally their [ife-line, land, This was a lesson in
democracy in flesh and blood, away from all the rexthook formulas of
the University’s learned tounes.

The report of the Commission was sithmited i November 1992,
My task was oveg bue oy heart was canght by che bactle-cey of the vil-
lape communitics — “Bateksskivikishog (Pwe did not participare’). In a
councry where some of us, a5 student revoletionanes, had denied that

~ there was a Sland question” and yet had proclaimed on our banners,

‘the contral question of the revalutian is demoeracy”, T learned that
land was, indeed, the core of democracy. That s the message thar runs
through this book, witich was ariginally written as a paper for presen-
tafion ar a conference in Arusha in January 1993; since then [ hawve
written numerous other papers on che issue which have been incorpo-
tated here,

The book analvses the main problems of land eenure in Tanzania,
the alternative processes and stroctures of land tenure eoform reoom-
mended by the Commissian and the critiques of its Repert. The gow-
ermunent’s respunse and che Bill for a new Land Ace are also discussed
apainse the wider background of the incerplay of politeal, social and
scomomic fogces,

In writing the bool, T have incurred the usual debts. The Chinesc
vsed eo say that women hold up half the sk (T don’t know i they still
dody. Parin, my perencr for ever fweney veacs now, prabally kolds wp
more than kall of cor shaes, Withour her assideons care and peochant
for providing comfort, T wauld peobably have failed to achicve the
writings [ have doue. [ awe thanks o rhe Tnrernarional Insttule for
Eovironment and Develepment (1EL), the Faculoy of Taw at the
Liniversity ol Dar es Salasm and Land Rights Kescarch and Resources
institnte for agreeing o publish rhe manoscripr. In Charles Lane |
foand o pood friend whose immeasurable patience and constant
encouragement simply shamed me o working round the clock o
complere the maanscript. Te him [ owe a deep debr of grasicnde. Tam
grateful alse ro Margarer Cornell for her varcful editing and to Nicole
Kenton and Pamela Hacling of TRED far their assistance in secing the
IanesEcoipt through the Press.

Issa {3, Shivjt, Dar es Salagm, Augest 1997
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“Chapter T

The conceptual framework

The legal and adnunistrative machinery poverning land tenure in
Tanzania Mainland' has its gencsis in the calonial peried. The Land
regimes established by the German [(18583-191a) and British (1915-51})
colonial authorities assumed that the indigenows occupants had oo
ownership righes over land, This was a convenlent assumption, The
colonial state not only cxercised polivical sovereiginoy instailed by con-
fuest, it was also interested 10 explolting the tesources |in this case
[arid and labour) of the colonised peoples. The properry rogime it
established was intended to facilitate such exploitation, the cenrcal
mechanism being the placing of all lands in the hands of the stare
Mroperty und sovercignty were thus merged in one encity. The vesting
of radical vitle (ultmace owneship and conerol) oo all lands i the state
by the relevant lepal lnstroments was the fundamental premise of the
colomal land regmme. -

The British land policy was influenced by two major considerations:
the status of Tanganvika as a Tease Terrftory, and rhe developmene ar
the culonial peasantfplantation economy for the production of cheap
apricultural taw marecials. The teosions and conflicting  lirterests
berween the peasant amd plantation sectors of the economy under-
pinned much of this pelicy and the colonial administration. The legal
regime developed by e Bretish was based m cssence on giving the
state a free hand, as and when necessary, o concrol and alienace
indigenous lands, anencumbered by any legal obligations. Qo the
uther hand, the colonial stare had to legitimise is laws and actions as
Boing in ehe interests of (e native popularion, as required by che
Trusteeship Agreetnent.

The Land Ordinance passed by ghe Botish in 1923 [(MNo.3), which =
sriil the peirne basis of the band tenore regime, sought to da (his by:
declaring and defining custonmacy tenare without secunng and statea-
eily entrenching cuscemary rigles and rights;
arthorising the Governor to miake land greants in e form of oghts of
pccupancy lirited in time which in pracrice meanr alicnarion of indige-
nous lands ro setelers and foreigh corporstions; and
preserving the overarching contrel of thwe state over land by vesting
the radical cirle in the stare which Inturn was legivimsed by Me horta-
tory provisicdl that [and “shall be held and administercd for the use

The Unired Repuhblic of Temzania iz a wsion of opa oounceics, the barmce Tonganyiloa el
Fatezibar. [Larwl 1s not listed as 2 Unign matoer o, the 1977 Censcitotion of the Chited
Kepublic af 1Tanzania. '1'his boole deals with land 1enuee o the focmer Langaoyika or
Tanzania Mainkiul, ax iz now commoanly identificd-



and ccopomic benefit, dircece or indiccct, of the natives of the
Terrntary...”.

Seotions 2 and 3 of the Ordinance declared ail lands to be puldic
lands “wrder tfe coutrol and subjoct fo the dispaosition of the Gou-
cerror fo Be beld amd o Btle to the ocoupation and use of @iy swch
fandds shall be valid withont the cousent of the Gouversor™. The vesting
section was qualified by a provise safeguarding the validity of ttles
and intereses which were lawfully acquired before the commencement
of the Crdinance. It is legally vnclear as to whether this provise safe-
roacded the customary cights of the ndigenons prople. In face, the
legal ambiguiry concerning indigenous land riphrs was the hallmark of
the coelonial land jurisprudence. The omission of customary riglies
Feorn the 1923 Land Cedinance passed criticisms in the Pecmmanent
Mandares Cammizsion of the League of Naddons {(Lyall 1973), Henee
the amendment in 1928 which expanded the meaning of the righe of
accupancy to inchude ‘the ride of a narive or a native communicy law-
fully wsing or cccupwing land o accordance with narive law and cus-
tom’ [Land Ordinance (Amendment) Ordinance 1928, WNo. 7). Since
then the cuscamary land rtles have come ta bhe ¢alfed “desrned rights of
QCCU IS .

"Fhe Ordinance autharised the Governor ro make prants of land in
the form of “rights of cccupancy” far periods of up o 99 years. Such
grants arc called ‘granted rights of cccopancy’, the right of cccupancy
being defined as the night to the vse and ocenpatian af land - a con.
cept first uwsed and applicd in Morthern MNigeriz (James 1971),
Although akin to the English lease, the coums comstraed this land righe
as spi remeris with s own poeculiantics (Prospchand MNathu o Land
CHficer [1964)). This was the tenure under which the colonial seare -
alienaeed kands to pon-natives including immigrant communitics and
{oreipn companies. The powers of the Covernorn, fter alia, o fix rents
and revoke, under certain cirevmstances, granted rights of occupancy
wiere defined in law. Further terms and conditions of the grant were
stipulated in rhe certificare of occupancy, which made security depen-
denr on use by atraching development conditions to every right of
cccupancy (see Land Regulations 1928 aod Land Reruvlations 1948,
Crovernment Marice 2332/1948),

Crrerall, the relarion berareen the state and rhe staturory righthalder
was in essence concractual and regulated by law The same could noe
be said for customary riphthalders,

The defining sectian ot the Ordinance which astensthly recognised
customary titles, or deemed righes of accupancy, was anly declaratory,
It did noe define the rights of costomary land halders as againse the
sirte, mae wene thess oghns encenched i Lw in any tarm. The angs
occupied b indigenons people remained pullic lands voder the con-
tra] and subject oo the disposition of the state. The occuparion and ase
of land by custemary bolders was validared by the colonial cours by

3



-assmIng conshructive consedt on the part of the Governon The cus-
tomary litles were cateporised as permmissive cights (Mahena bin Said v
Registrar of Tifles (1949} for further discnssion see Chaprer §). This
had a two-fold effect on cheir namire and status: althoogh they were
recogmized by ke they weve nat gpratected by i, buy weee held, o w
speak, at the discrerion of the Governor, Thaus, they fell squareiy with-
in the domain of administrative policy and action rather than being
regulated by [aw This svired the colonial inrerests well, So long 25 rhe
state wis [nterested in prasant and pastoratist produoction, customary
landholders would be decmed 1o have permissive righes rerolated by
‘maviwe law and oustom’ el ouwstomary law, Dot when the colowial
interest cequired alienstion, customary ocoupants could be ovicred
purcly by administealive acticar, which would simply he legally inter
proted as withdrezwal of the Govemnor's implied permission., In short,
custiwnary land rights had ne legal securitr of enure.

Lack of sccunoy of tenure in the case of deemed rights of accnpaney
weas Thms a debiberate coeadon o colonial palicy, senloosly reanslared
inwer law throngh the device of declaring all lands ‘public lands® vested
in the Governor Contrary o the oft-repeated claims of the purdits,
Igccurify of wnore is ot inherent 1 costomary land regimes, Ir was a
colonial creation which, Hke many other colamial creations, was attrib-
uted to the customary system.? This ataibution was noe withoat con.
sequences. 1n gcadenng wriangs, Judicial interpreration and admins-
trative pracrice customary tenore ©ame to be identified and rreated as
inlerior to stalutory or common law renure. The result was a dual [and
renury systent grganised hierarchically in which progesss was seen and
presented as 4 movement away from che {rraditional ) customary (o the
{modern) stamcory form of Jand tenere, “Progressive” or developmental
land tenure reforms from the late colonial peried (the 1950s), chrough
the modernisatian policies of the post-colonial 19605 to rhe cocrent Lib-
cralisarion, have been based an the asspmprioa thac insecurity is en-
demic ra custamary rennee. [ will give a few illustrative examples.

L olonial land policy in Tanganyika, as cbserved carlier, was heavily
influenced by rhe poreatial amd actual conflict between the peasant
lindigencus) and rhe plantation {forcignfzenler) secears, Tolinwing
World YWar II, Britain drew heavily on colonial resoarces o [inance irs
reconstryction (Breer 1973: Rwwevemarmu 1973} In the edrly 1230
peasant production of cash crops was ecnhanced very often by the wse
of state coercion. Cancurrently, the government abandoned jrs provi-
- ous restraings oo large-scale land alienation o non-natives. A Govern-
ment Circulae of 19353 (Tanganyika Government 1933) argued thar it

—m

Becemly there has besn a steady siresman of studics s how the enlenial stare condtrncd
costenuary lave, Ie nmise 2 emphasizad, however, thar sucl “consteoscian’ was not a one-
sttled affaiv, bure a contesncd tecrain inwolving o process of siogegle bemveen what nizht be
gallel the ideglprivs of dominaron aod of eegistance tsee Chanoock 1999 Marodand
TG, )



wauld ke in che interests of natives to imitate the modern methods of
praduction employed on non-nacve [ands. Modemisation was the ide-
ology whereby the government semrght o rationalise furehers alicnations
ol land o foreipners. Benween 1944 and 1957, the averape arca of land
alienated was 2a0L,4M) acees: five and a half times more than the anno-
al average of the previous 26 vears, During those cight vears, ovee 2.5
millian acres were alicnated compared with 1.2 million in the previons
26 vears [ Tanzama 1994, Yol I).

At the same nme, partly as a consequenoe of che ecommendatnons
of the Fase African Koval Commission of 1953-3 {Fast African Royal
Comvmnission 1955}, govemment land policy moved quickby towards
advocating individualised frechold tenure, The Cormertission macle whit
are aow standard arguments against whae was then cailed “enibal com-
munal tenure® in favour of individualised tenuare.

A free market sivies o the buyer access to land [or those economic
purpeoses which are consistent with the price which he has ro pay for it
and cnsures to the scller the opportuniy to dispose af the land which
he is unable to utilise adequately in reelarion o the price which it
would fotch. Where the marker 15 oo free, either because af ribal
restrictions which prevent ils purchase, saie or lease, ar hecanse it is
eocumnbered with resirictions on teansfer which have no relation to
Loonamic circumstances, access to land may be rendered impossible
{for those members of the community who are best able to vse it in
secordance with irs marker valae {Fast African REoval Commission
1955,

These argnments became the rationale for Crovernment Paper INodG
of 1238 {Tanpanvika Government T958) proposing o move towards
the freehold svatem and abolish cuscomarny cenure. The proposals were
never translated into law. Julius Mverere, at the head of the nationalist
movement, sorongly opposcd it oin his famous paper ‘wmalfi we feifa’
[‘nation’s propercy”) woicen in 1958 [reprinted in MNywerere 1968). For
the nexe cwo decades [TR (individualisation, tithinge and segiseration)
was not on the cards, Yet the underying assumptions snd presceip-
tions of the modemnisation ideology continued to infocm and direct the
policics of the post-independenee perniod with varyimg (mostly adverse)
cifects on costomary lands.

The First Frive-Year Plan acdopted immedacely alter independence
was based on the World Bank Reporr, The Ecoromic Develograent of
Tiriganyiks (World Bank 1961} which was based on modernisation
principles. Te modernise tradivional peasants ot pastoralists meanr
removing them from their wraditional surroundings so as o inregrace
et i the world capitalist market throaugh the prodoction of cash
crops {or export. The translormation approach recommended by cthe
World Bank invalved sertling selecred farmers in villages supervised hy
A govecnment agengy, the Rural Secrlement Commission. The Com-
mission would e granted a righr of accupancy by rhe Minister under

=



the Land Ordinance, while the settlers would hold the land eoder sprc-
ifted derivarive ghts. The Rural Secelement Commission had sigrrfi-
cant supervisory and managerial control over the seetlers, which would
be enforced through a series of by-laws backed by criminal sanctions
{sce Land Tenure {Village Settlements) Act, 1965, MNou27),

A similar philosophy informed the Fallon Repor, published by a
USAID Miission ee Tanganyika, which formed the basis of the Range
Developmenr and Management Ace, 1964 (Na.51). By 1966, however,
both village settlemene schemes and rangelands projects were acknowl
edeed o have failled (Cliffe and Cunningham 1973, Jacohs 12800, The
redsons given wene over-capiwdisation and top-down manapement,
with paeranising attitudes ou the part of the hureaucrats and inters
national agencies towards peasants and pasraraiisss [(Coulson 1982}
A5 Coulson abserved:

“The view that peasanrs are primitive, bachward, sfpid - and gen-

erally inferioy bunian befngs — dominates the rural chapters of both

the 1967 World Banh report and the Tangaryiban First Five-Year

Plarn™ {Coulson 1982:161). '

Ancd he comclodes:
“The transformation approgdel can be understood as a desperate
redctiodr 10 pedsdnt resistarce: §f there was no other way of inabing
the farmer grow wnore crops, ther the last bope was fo take bim
right ateay frovh bis C‘traditional’ swrrosnditgs, to sertfesment
sehenies ar which, in retura for land, be conldd be made o fillcae
the instrsectinns of the agrictdtural stafF” {(ibid..162),
What were presented s production-ociented argumenrs had Funda-
menfal implications for land tenure, These arc succinetly summarised
by the Land Commissioin, .

First, the implication of the statrtory svstems described in both the
cases = village scrtlemenrs and range development — was to remove
land tenmire from the domain of customacy law and assimilate it io the
statutory system of right of occupancy. Second, there was an impled
pureeption of the evolution of the tenere system to some farm of indi-
vitnal tenure under the fiem supervision of a statutory body or a EOv-
ernment department. Third, the land tenure and land wee svstems were
to be administered and managed from the top through a series of
detailed repularions, rles and by-faws. Breaches of these provisions
would result in criminal sancrions as well as loss of land righes. Thus
force was integrated in the supervision of produciion and securicy of
teiture was tenipous. Fourth, che participation of the peasanes and pas-
toralises themselves in the wse, planning, administeation and manage-
ment of land had virteally no role. Finally, as should be clear, both che
perceptions of the people on land tenure cmbedded in their customary
systerns and cheir land righes detiving therefrom were disregarded
(Tanzania 1924, Val, 1),

Altthough the post-Arasha villagisarions tool off from differeat ide-



olagical considerations, top-down stare-cencred actitudes, on the one
hand, and perceptions of the baclward natre of customary tenure, on
the other, continued to underlie the programme, as will be cxplored 1n
the nmext Chapter. With the [Ufjmrmsa policies? m retreat and [MF-
inspired liheralisation at the centre of the éurrent agenda, the assump-
rions and perceptions of the marker-deiven ['I'E have once again e-
surfaced. This will be discussed in sonie detai] in Pare ML

Suffice it oo draw attention o one picce of evidence which 1s often
ignored in the debare on the virtaes of (TR, 1o both the immediate pre-
independence period when the colonial government was proposing:
TR and in the pose-independence peniod (15961-6) when the setelement
schemes were at least indinectly based oo [TR, production of peasant
crops cultvated within cuestomary land reeimes cose sizoifwcantky.
From 1954 o 1939 exports of cotton rose by two and a half times in
termms of volume and cashewnuot production doubled. Between 1955
and 1960 coffee production rose by 40 per cent. The increase in
African produoction was due more to changes in price policies and the
lifting af eestrictions on African co-operatives than to reform of cus-
tornary lenure (Coulson 1952), Apam berween 1960 and 1968, when
the sertlement schemes were proving a huge (ailure, small-scale African
apticuleure continued o expand production — cotton by 13 per cent
per annum, coffee by 12.5 per cent, and cashewnuts by 8 per cent
(thid.). Clearly, customary cenuce, which is cansrantly accused of acr-
ing as a disincentive to production, did nat in this case impede produc-
Cie,

Admirtedly, increased production came feom the rise of capitalise
peasautry and the vibrancy of the co-operative movement controlled
largely by rich peasants. Differentiation in the countryside no doube

accelarated {llitfe 1979, The development of rural capicalism was ralc-

ing place within the structures of a world market based on cxcports of
cazl crops (liftfe 1971 Whether this development could have been
sustained 13 doubtful. Bor this raises different issues relating to the
structures of the national ceconomy rather than to matters pertaining to
land tenure. At the least, the evidenc: demonstrates that given the
opportunity, customary tenare is both adaprable and capable of facili-
eating inceeased productiond Let us now tum to problems of land
tenure in the post-independence period. :

Lap

Theze wrere 5 set or poliwcies s implement the policy of serialism and rural developmeat
ceclared by the Arusha Declazation of 1967 waler the coantry's bimt presiclene, Julivs

Mycraee.
Becent srodics clzewhere in Africa hawve horne this aur (sec Placean 1992, Bighat-

rfdholla et al, 1%91].



Chapter 2

Problems of [and tenure in the
post-Arusha period I:
nationalisation and villagisation

Colonial legacy

The legal land regime cstablished prinaipally under the Land <rdi-
nance wis taken over virtually unaltered by the independent state (see
Tenga 12871 All lands declared to be public lands were now vested in
the President m place of the Governar, 3lnce ndependence e govern-
ment has not promuelgaced any explicit [and tenure policy except for
the abolition of barh frechold tifles,¥ rhe semi-foudal sysrem called
syarubania® and the passing of legislaton against absentes landlord-
s, None aof these measaces amounted ra land tenure reform, or had
land redistribution as its objective. Ac besr, they were whar has been
described as land tenure conversion [Okaoth-Ogendo 199%6).

The abolidon of freehold dides had only symbolic value, Frecholds
were 1 any case 2 Grerman colonial relic affecring only a small propor-
tion of the land., Bven then the land ander frechold was nor ‘pation-
alised” or acguired by rthe spate. Frechold sigles svere converted first ineo
sovernment [eases and evenruvally mro long-tertn {$9-vear) righis of
occupandy granted avtomarigally to former holders and daong from
the omie of conversion.®

The Rural Farmlands (Acquisition and Regrant) Act of 1966 was
intended to cover sitnations where the landholder himsclf was noc the
developer and the land was substantiaily developed by an occupier Tr
covered only pre-1948 prants and the Minister had discretion o apply
the Aot to particular situations. The philosoply behind the Aot - “Tand
ra the tille” = had some porenrial for the redistribucion of alienated
lancds in areas of land pressere, But the Act was never perceived as
such, nor was it applied o redistribure land to caltivacocs. Where alien-
ated land was raken over it was done threugh special legslation, and
m any case was placed in the hands of parastatals and co-operatives.

All in all, changes in [and tenure came abour indirectly throngh

WS - T

Freehaold Titfes [Canversion) and Govornmoen) Leases Ace 1963, Mo, 24 (Cap 523), See
alzn Tanganrika Covernmgny 1362 for rozsans.

Coastomary Leassholds (Lnbranchisement) Adt 1V&5 Ma.47,

Roral Farmlangls (Avguisition and Regeane) Act 1966, MK B,

Governmene [eaziholds (Conversion o Rights of Cucupancyd Acp 18683 INe, 24,



nther policies rather than as a resule of cansciously conceived national
fand teoure policy. We shall examine changes in policy and govern-
ment structure in four different areas which have bad major impact on
land tenore gencrally and costomary tenure in particuias

Post-Arusha Yjamaa and nationalisation

Following the Arusha Declaration of 1967 and dhe policy of [ignnag,
rural developrent policies revolved around two poles — large-scale
agricultuce and ranching under parastatals and small-scale agricoiture
under villapisation. At the same time, it was the rucal Esdak irich peas-
ant} whe was seen as the kabadly (literally foudalist) and cargeted as
the ‘enemy’ of Uigsrrs (see rhe formualation in the Arusha Beclar-
aciom). The overall direction af the economy, based on the production
af cash crops for expart and integration within the world capicalise
marker, was not affecred. TF anvthing, it was further ntensificd, ‘Lhe
rale of the state in production, mapageinent and supecvision became
more direct. The value of the assets of agricoltural pacastatals
increased five-fold from some Sh,36 million in 1264 to Sh.250 million
in 1971 {Coulson 1982:Tahle 23.1% Invariably the parastacal secror
was run in association with foreign capital and management, includiog
the current frontliners of privatisation lilee che Warld Bank and USAID
[see, for mstance, dFid.:lables 24.1-3). _

Sinwe 1967, the role of the state through legislation and adminisiea-
tive action was reinforeed and deepened (for a theoretical rrearment
see Sl 1987). Top-down bucraucradc aramigenenc and utcerly con-
descending attitudes towards roral communities on the pate of both
the goverrunent and the ruling party were expressed wichout restraine,
the latrer [requently trapslated into the application of force, albeic
tltinly weiled by law {Shaidi 1985; Williams 1982; Shivji 192()], Mora
often force was used directly in the form of arbitrary adminisrracive
action and policy directions. Villagisaton itself was a forced resertle-
ment af millions of peasants. with oo authorityr in law.

Parastatals rook over nanooalised assets including land, which they
held wnder righrs of occupancy. More land, very often elonging w
customary holders in the willages, was alienated to them throogh gov-
croment allocations justified by che notion of ‘public intcrest’ or
‘mational project” (merads wng taifa). The highly publicised land dispute
between one af the larger parastarads, che Nadonal Agricoltuce and
Tood Corporation (NAFCO) and Barabuaig pastoraiists m the Hanang
district of the Arasha region is a case in point {see Lane 1998). This
conilice illuserates in micracosm virmally all aspecrs of the post-
independence land and pradoction scenario, NAFCO was established
as a stacutory corporacion in 1962, Around the same tme the povern-
ment decided to go in for a gargantuan wheat praject wirh che assis-
tance of the Canadian International Development Agency. The scheme
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wis based on large-scale, heavily mechanised production along the
lives of Canadian prairie facming. It has involved the alienation of
some 100,000 acres, roughly a quarser of the best grazing land belong-
my to Barabaig peeple. Importanr sources of waren, ancestral places of
wotship and somme of che best agricultural land have been enclosed
within NATCO farms. Both Barabaip pastoralists and Basorn whear
farmers who had aerained high levels of producdon in the 1950s and
1260s have been affected (Raikes 1971), This is another example
where incipivot accumulation from below by the rich peasanrey was
consideced inimical o Diamas. The government/forcign capital ven-
ture integrating the domestic economy further ineo the warld capicalise
EYSLEMm wWias presented as promotng socialisim’ and in the naricnal
IntETes,

In typical fushion, under the guise of a narional project, land was
altenated ro NAFCO without any consultation with the people, e, the
customary owners and occupants. As found by the court in a civil case
between the villagers and WAFCO (Mafbadar ¢ NAFCO [(1981)), the
grvernment Jid nor even follow the procedure of the Land Acguisition
Act of 1267 (No.47) for campulsery acgnisition. The assumption was
that the custemary owners had no legal rights -~ precisely the position
adopted by NAFCO's counsel In argning that the, peocedurcs of the
Land Acquisition Act did not apply to customary owners.

We have seen that these artituces date bacl 1o colonial dmes. The
colonial state, hoveever, for polivical reasons, adopred an administra-
tive policy that oatve commuanites cuzht o he consulted before land
was alienated, alchough the state was noe boand by the resules of the
consultatian. The post-colonial administrators did not even go through
the motions of consnitation. One official witness in the case cited
ahove explained the procedure char had been followed:

“Whet we start a profect the peasants are nformed throngh the

instrisments of the Gowermment and ihe Party A fetrer is writien

frome WARCO Headguarters to the Regional Party Chaivsman who

wicts then alen the Regional Comeissioner [sic]. He then spreads e

tessdge ta the villagers through the Katitne Kata [roard secrataryl,

gte., The NAFCO Marayer in the area also assists in the spread of
the information.

“ln the IHBONRT season we Dad to move people nnut. The froce-
dure follinved 1oas 10 inform the Katibu Kata of the affected ared.
Che 29 Meowvch 1979 T sare the Katibr Kata to instruct bise to move
QiE the bedsants roho were in the aveq earmariied for expansion”
(ibid..4). ]

‘Thus directives from the rop implemented bureaverativally and often
enforced through legal and extra-legal coercian have bern the gpical
madis operandi. There is ample evidence thar the Barabalg people
throughatr resisted the alienation of their lands, On more than one
vecasion they were forcibly evicted, including rhe burning of their



houses and property and assavles by NAFCO employess or the police
at the behest of the NMAFCO management {id.; Lane 1994; Shivii and
Tenga 1985; Kisanga Commussion 1993} The otherwise narrowly
focused Kisanga Commission, which was appointed to investigate
human rights abuses by NAFCO following international prossure, bad
to concede that the people thimsclves had never been involved in the
planning of the praject:

“The Comsaission eraphasises the anportance of involving the tor-

gefud preaple in draieing up and implementing plans which conceriz

thelr aveas. This grises from the fact that sany Barabaiy villagers
wrere st impndved frfly wlien NARCOY farns were being estublished

i Hauwang District; they were made aware only when they were

fold tr start snowing ausry ™ (Kasanga Commission 1993:54),
Arrogant attitades owards pastorafists and whar are considered as
their outdated costomary sysrems of tenure were characteristically
demonstrated in the submissions made by the NAFCO manapement
and gevernment oficials before the Land and Kisanga Commission
{see Taneama 19594, Volll; Mwaikusa 1997, There is an additional
reason for the NAFCO management to be particularly AERgressive in
the defence of large-scale alienations. There have been long-standing
allepations that MNAFCCH managers amd other officers have heen
involved In their own private whear farming. Land has been hired
from pastoralisss and NAFCO resources have been used For private
henefic, The Kisanga Commission confirmed the practice:

“[Slome managers gid other emiplovees of WNAFCO farnis, sspecial-

by those w0 bave bees an the fanms for long peviods, bave olved

themeselves i large-seals individual farmaing of wheat, through the
pracice of kiving laed, Tn s doing they beave coutribsted tn the
feracess of making the Barabaig <hift from time to time™ (Kasanga

Commission 1993:35).

Ironically, while Barabaiz wheat farmers’ developinent was siifled and
suppressed in the name of Uiameaa, the ‘ootsider” bursaucrars’ private
accumulasion was facilitated by publicistate resources {including intim-
idation) chrovugh Lame. The NAFCO management adsoitred che
existence of private farming by some managers in irs statement to the
Kisanga Commission, Tn terms reminiscent of the calanial ampument
justifving the abienation of land to non-nacives, it “gsseried that the
svsfent showuld be continned for the purpose of demamsirating
apraved farnieg or apricsltnre (o e people™ (ihid,23).

The MNAVFCO dispute is by noe means untypical. The Land Com-
misseon received overwhelming evidence showing larpe-scafe encroach-
ment by paraseatals, Diserice Developmient Corporations, stale stitu-
tions such as the army, prisons, nativnal scrvices, parks and reserves
on cusleanary individoal and villape lands, A number af major dis-
putes of this kind have heen documented in volume 11 of the repore.
The story varies, the details are differene, but the cheme is rhe same:

i1
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villagers and rural people holding land under customary tenure have
na seceriry. Fheir lands are under constant threar of alienation bv gov-
aroment itstitutions ostensibly for “national projects’ or in che *public
interest’, but very often in favour of high and middie-level burcaucrats
or well-connecred ‘oursiders’,

Security of tenuce was furcher undermined by villagisation and the
way It was carnied oue.

Villagisation

Following the Arusha Declaration the policy of villagisation centred
arvund communal productian in villages as oppused to the earlier
transformation and improvement approaches of the 19608 [Nyepere
18268). The establishment of sganag villages was slow and commusal
production within them mimasoule, By 1973 the tuling Parey hadl
grown impatient with the lack of progress and abandoned is earlier
methods based on volunearism and persuasion. It was decided o maie
villagisatinn compulsory and the President ardered that by the end of
1376 the whole rural population should have moved. Thos Gegan
‘Operation Tanzania® which resettled millions of peasancs and pas-
roralists In old or newly formed villages.

The operation was carricd out by senior parly members and the
state burcawcracy. The central goverument bureaueracy hed been
decentralised in 1972 on the recommendation of the US management
company, Mokinsey & Co. (Coulson 1982; MMushi 1978). It was thus
ideally placed to supervise villagisation at the regional and istrice ley-
cls [Mwapache 1976). There is now considerahle evidence that foree
was used arbitrarily; the milicia, Field Foree Unics and other armed
bodies were depluyed; local people were not involved in the planning,
and many rechrical crrors were made in the location of villages and
the selecrion of farming and dwelling sites, The Land Commission
obscrved:

e major feature of the 'operation’, stands out abowve glf, There

as total disregard of the existing customary land tenwre systemis as

ewell s the faot ot virtually wo thowghl given fo the future land

ferere in the wewply established villapes " (Taneania 1994, Vol T:43).
Villagisationz had a major impact on land tenue generally, and the
rights of rural land users in particalar, In effect, it amounted ta a
nragor land reform, Yer that is not how it was conceived, planned or
implernented. The result was confusion in renure and the total under
fnining of security for customary landhaolders, Curlously, villagisation
opetied up possibilicdes of alienation of village band on a scale greater
than even that of colonial dmes {lénga 1287). Problems refascd to
three areas — the legal framework, viltage land allocation and village
planning — demonstrate the extreme fragility of customary rights and
the exrent of alicnationfexpropriation of village lands, Each of these is
examined in rum.



Legal framework of fand tenure in villages

Villagisation involved the relocatdion of existing villages and the reserle-
et of peasanrs and pastoralises.” Rural landholders had hitheerc
accupied and used their lancds ender customary regimes [deermed righrs
af accupancy) which bad been vaatly recognised in colanial jurispry-
dence and adminisrrative practice, although, as arguned earlier, thew
were nor secute in [aw, '

Villapisation in effecr meant the cxpropriation of customary righrs
and the compulsory acquisttzon of land under customary regimes, No
recognisable legal peocedures were followed in carcving out the
process. Fven the colonital policy of prior consubtation was ignored, In
general, post-independence government practice has had ligtle regard
for taw. As far as land is coacerned, colonial land law, inherited virta-
ally intact ar independence, reinforced the perception among polit-
vians and bureancrats thar all lands not cccupied vnder granted rights
of vccupancy were ‘public lands' at che disposal of the President,
Customary occnpicrs accupied such lands not so much 2s a macter of
legal rizht, bot at the discrecion of the Prestdent, a perception neady
sumined up in the Swahili slagan ardbi #f maff w2 e (land belongs
1o the nanon). Presumably, therefore, the President could de what he
liked with these lands. Politically his actions would be justified in
terins of “public interest’, overriding developmental policies or national
projecrs. In che 19605 and 1970s no one needed lepal jusrification.
Meicher the rolers nor the ruled sovghe endorsement in the processes of
Fawr {Shivyl 1995), Rather, as in colonial times, the law was used as an
undizpuised mstrwnent of force. In the case of villagisation ne pretence
was made 10 use the law o implement it Alehough legislation was
passed which could have legalised land expropriation ander villagisa-
tiom, it was not applied, preswmmably for poliocal and diplomaric reg-
SONA.

The Rural Lands {Planning and Balization] Acr of 1973 (Ne.14)
had little o de with planning and utilisation. [t was a thinly veiled
attempt o confer apen-ended. powers on the President and appropriae
Minisrers to ‘excinguish’ customary ‘rishes” without due process or anv
legal redress. The Act gave the President ancontrolled powers o
declare any part af Tanzania a ‘specilied arca’. Once an arca had heen
declared as soch, the Minister for the tme being wsponsible for
regivnal administration was authorised ro maks regalations to contio]
virtually any land vse in the area. More Important, he could provide
through regulations for “the extinction, cancellation or modificadon of
the righes, deles and interests in or over the parcels of land falling
whelly or partly within the specified area, or in or over any building
within the specificd arca’ (section 14). Theoretically, the Act could

Some regioons like Kilnanjarw were eicher not affecred or affecred only marginally, Heee
too villames wane registerdd, but ther had already existed and land condoued o b pa-
emed by costomary Bowe and prasrices.
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have been wused to declare the whole of rural Tansgania a ‘specified
arca’ and extinguish coscomary rights er srasse. Politically this would
have consticuted A major cmbarrassment. In pracrice, as the later use
of the Ace was to shew, a direct and wholesale atrack on costomary
rights could easily have provoked massive resistance, Tn the event, the
Act was used only on one of two occasions w legalise pre—villagization
‘operations’ which had been mounted to resettle people affected Ty
flopds o famine (for example, the Rufiji area wnder Governmen
Notice 123 of 1974}, Significantly, villagisativn was nor chalicnzed ac
the timc N the courts. A few cases ulttmately involving such a chal-
[enge ended np in che lower courts with decisions based mare on palit-
ical considerations than on legal entitlements. Bven the higher courts
adopted a similar attirade.

The other piece of legislation often, albeit mistakeniy, cired as an
auchority for land lennre in villages is the Villases and Ujesnga Villages
At of 1975% (No 21). This Act, however, does aut provide {or land
tenure as suck, bur is an cnabling piece of legislation delimiring the ter-
ritarial jurisdiction of viflages and praviding for their registration.
Demarcadon of houndarics for the purposes of the Ace does not
At to vesting any ownership rights in the village, as was correctly
obgerved by the coure of appeal in the Mafbadare case (WAFCO o
Mulbadase {19%5), vnreported).

The Act serx up the Village Assembly (a meeting of all adels in che
village) andd che elected Villige Cooancil of soime 23 persons, a sub-
commitree ab which, caongisring ab five menibers, deals with land war-
ters. Under the faw, the Village Assembly has very [ivtle power, while
the Village Council is sobjeet w0 the over-arching povwwrs of Discrict
Councils, District Commnissioners and directions fromn the Minisrer of
Lands.

The Minister issucd Directicons {Govemment WNotice WNo 168 of 22
August 1973) under the Act providing for the allocation of land 1o vil-
lages. The land for the village was to be allecated by the District
Development Couneil. The Village Council, in tarn, would allocate tn
each hoaseluld (Rava) a plece of fanndand and an aore of Land for o
dwelling house, An allottee conld net dispose of this land without the
appeoval of the Village Council. These Dircceions leave nnansweraed
the Basic issne of the land tenuare which would govern land alloeated
during villagisacion, Even as a limived piece of legislation, the Act was
pregoant with a haost of problems. As the Land Conunission gqueried:
“Where, for instance, did the Discricr Development Councils ger the
land & cnable them ro allocate it to the Village Councils? How were
the land rights — mostly “deerred rights of occuparcy™ — on the lands
allocated o the villages ta be deale with? (Tareania 1894, Val 45 In
anv <ase, with the reintroduction of local povernment, the Ace was
repedled ancd its imstitational provisions merged in the Local Govern-
ment (THserict Authorities) Act of 1982 (No. 7). The Diccctions have



therefore lapsed and are no more law, The legal framewock for village
land remained unelear and a potential source of enormous conflice.

In practice, the original allocations made in villages during villazisa-
ton, as we have seen, had no aurherity in law. The procedures fol-
iorwred differed from region to region and within regions, Overall policy
was set by the Tarty bur interpretation and implementation was the
task of local committess conszisting of regions) and district bugeavcrats
and parcy leaders. In some arcas with a concentration of rich peasants,
liki: Hanang, Babati and Mbula diserices, the villagisation programme
achicved land reform mvolving redistribution. Bur, as would bhe
cxpected of redisteibution from ehe tap without invalvement of the
people, the process was acbitrary and involved the abuse of power and
mevitable acts of nepotismm.

Elsewhere, as in Mara region for instance, villages were relocated
and boundaries redrawn. This lefe boundary problems beroreen and
among villages which remain unresolved to this day. Unserupulous
officials have taken advantage of the comfusion thus created to allocare
village land o powerful and rich outsiders at the expensc of villagers,

The villagisadon progratune produced no new legal framewarl for
village land tenare, nor did it provide security to village land. To the
extent that people setcled in the ‘new’ villages and carried on thejr
business, the undedying perception was that they were governed by
pre-villagisation customary rettices. We have zlready seen thar custon-
ary rights under colonial jurisprudence, and administrative policy and
practice derived from the 1523 Land Ordinance, were cxtremely
ambignons and their seeurity fragile. Villagisation desteayved what licte
was lefr of the securny of deemed rights. Apprehension about their
land has since haunted villagers as the evidence collected by the Land
Commission and recorded i twency valumes!? clearly demanstrates.

The higher judiciary, particularly in the late 19805, began to take
seme hesitanr sreps towards providing greawr sccarity of renoce oo
customary landowers. In the Mafbgdaw case, for instance, the Fligh
Court held and the Court of Appeal agreed (obiter) that cuslomary
rights stood on che same footng as pranted rights in so far as the pro-
vedures for compulsary acquisition were concerncd. 'The doe process
procedures of the Tand Acguisition Act, 1967 were applicable to hoth
rypes of rights. In effect, the Coures were saving that the granr of a
right of pecupancy made by the President under the Land Ordinance
an # picce of land previously held under a dezmed rizght of accupancy
waould be invalid unless the decmed right was first lawfully acqeived in
eerins of the provisions of the Land Acquisition Act. This was
undaubeedly a big step forward in land law jurisprudence, with fae
reaching consequences. Bur judicial policy-making has strict limits and

0

These have been dleposired in the Easr Adrican section of cie Laivuersioy of Dar es Salaam
Lbczer and the Mavienal Archives and are npen o eseacchers.
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can have contracdictory cffects. In the case itself, for example, the
Ceoure failed to carry the principle it had enunciared to its praper von-
clusion. Tn fact, the Court came down in favour of the appellanes,
NAFCO), an' the rather renvous geounds that the claimanes had not
slicwn that they were ‘uanives' enttled oo hold customary nghes 11

Fa a later case, rhe same Courer of Appeal, in the leading judgement
written by the zame judge, took several swps backward, virrozlly
pndermining the principle it had laid dowa in Mrdbadare. In the case

of Nyagteasa o Nyfrabs (1983), the Court seemed 1o be saying, albeir

mmplicitly, that a plot of land in a registered village could be granted
validly by the President to an outsider even though there was ne
approval {lef alone consuitation) of the Village Couacil for such a dis-
posinon, because the President and his delegatess (stare mstications)
weee a superior landlerd” under the Land Ordinance. This position
was sufficiently incongruous and itconsistent wich the proclaimed
policies of villagisation underlving the Villages and Uigmaae Villages
Aot tor evoke a dissenting pudgement from a senior judpe. In his dis-
senting epinien, Judge Makame succinerly pur his finger on the central
contradicion of the pose-villagisation fand renuee when he said:
“The sirrit and effect of the [Villapes and Uiamaa Villages] Acl, ard
ibre warivns regufations made under i, {5, among othey [hings, tn
Place the land within the jurisdiction of the village of the disposal of
the villuge arnd its kayas, wuder the administration of the village, for
the ecanuiic and sacial transformation ard development of the vil-
lnpe aned its Fnbabitants. The States [sfe) decided that it should be so,
and it would defeat the objective af the law if grants over the same
lared were mude, even by superior auiborities, without consultation,
or af the very ledst kuoweledye, of the village anthbarities™ (p17 of
the mumeographed copy of the case report).
These incansistent and contradictory opinions of the judzes demon-
strate, ar the least, wher confusion in the legal framework of village
fand tenure)2 What is more, they also reflect the limits of judicial policy-
making. Tt wauld not be Farfetched to say that giving scourity of
tenure (0 customary holders via judicial decisions within the overall
existing legal framewnork can very well work against the interests of
the most disadvantaged raral fandholders. This can be seen clearly in
hundreds of cases filed bv relatively betrer-off peasants in Haoang aned
hbulu districts following the liberalisation of rhe 19805, These cases
have been brought successhully o the courts by the former customary
owners against curvent post-villagisation cccupierss (including Village
Councils) who were allacared land doring villagisation, Their claime
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There were &7 plaiotiffs — one rillage, 44 Irague La Iaonga and 2 Samalis (Shivji 19900
Jeelige Mustifa in Mredladaze seems to be making thic point, albeit in a tppivally jodidal
wnderstaement, when he observes: To oy view the laws in Tanzania oo Laod and Land
Temuare iz sill develaping andd ¢gerain arens are wocleir and wauld have 10 awain the nee-
eszary legislacion™ |p.g& of the mimeagraplicd cnpae.



based on customary rights have been upheld by priznary courrs. The
result is that villagers are evicted as teespassers. They [ose cheir lands
and livelihood through no fanlt of theirs, The whole process amounts
to a forcible reversal of villagisation.

In one sample of land cases pending before the Primary Courr of
Karam, the Land Commission foand rhat some 92 suits (arising {rom
villagisation] were filed in the first seven months of 1992, These
invalvad 89 people claiming o recover land from 565 present acou-
picrs. O these 565, five were village councils, three were churches, one
a mrosgque, one a plov cecupicd by the women's arganisation (UWTS
and ong accupled by the youth organtsation [Vigeeg) The toral lasd
claimed was some 1,093 acres {sce Bov 1),

Box 1: Distribution of claimants and respondents by land
area, Karato Primary Court, 1992 Fanuary-July

tarnd Araa Hoage of Clafmanis Y age af Aespandents
[Berest fri. 83) fn. 565)

0-1 16 87

S-10 27 T

11-15 18 2

16-20 10 0.4

£1-210 i2 o 0.2

3i-40 2z kil

471-50 Fi ril

E1-70 B nil

71-100 B il

Cwer 100 1 e

Source; Tanzanla 1994, Vol 12545,

As the Land Commission observed:
“While gt one pred a ssmall prorep (16 per cent) secins b0 e tryfig 1o
imbrone ity dilvcations duriny villagisation by claiming o Bitle more,
al the other end there 15 a significant growl of the formmer, relatively
farge, landbolders desivons of veclatming their former lands beld
nnder cnstomary vights,

“As twas o be expected, the fanify heads from whom land §5
clgirmed ave very small landbolders, allocated land during villagisa-
tion. Thus O7 per cent are bolow 10 acres, ([ Tlhe 0.6 per cent bold-
g wore than 13 acres ave all either villoge gowverrmenis or the
chotrches whn were &lso aflocaled land diering villagisation.

“If these cases siccecded, 0 wosdld displuce sare J6F famify
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beads ar close v 3000 peapde. In the 11 cases 1Haf sncceeded Before

the Primeary Cotert of MMbulwmbule during 1992 for examitle, &

cfgimgrers recopered 64 acres from 11 respondersre. Of the 6, oy
trva recobered 44 aeres or alniost 7O per cenr af all lands in dispure.

The sarne hwa claiinants bave another 7 cascs prending before the

sarre oot i whichk aftogetber they are claimtiy 56 acres ngaftast 2

raspondents. [f they succeed fr all thase cases, all taold, the two il

bave displaced 17 families, recoverinmg 120 dcres in the process™

[Tanzanmia 1994, Vol l: 555 _

The peasants in the affeceed arcas told the Land Commission ehat they
wiene witnessing massive dislocation and expropration of their lands
twice within a decade. The first titme they were resetted on their car-
rent lands urder Parcty directives and by force. This time they were
being evicted, again by force, by the police under Couorr orders. The
situaton proved to be so disrupave and potentially wiolent thar the
sovernment in desperation (and contrary to the advice of the Land
Commuission) steam-rollercd through Parliament o clearly illcenceived
pivce of legislatton called the Repulation of Land Tenuore (Estab-
lishment of Villages) Act, 1992 {Nop.22), This Act sought to extingnish
pre-villagisadon customary rghes in villages established during the vil-
lagisation process, the objective being o rentove rthe legal basis of
cases filed, and to be Efed, by the former owners. The Act also went
further and established a dispare-settlement machineey with customary
eribunials as the courts of first instance and the Minister of Lands as
rhe final appellace reibaenal.

The shorrcomings of chis Act are analysed elsewhere (Shivii 1794,
Suffice ra say that the Act, as was predicted by rhe Commission, was
declared unconstitutional by the High Coure in Abonaay 0 Atdomiay
Genergl (1993), which decision was confirmed by the Court of
Appeal, an the gronnds, farer alia, that the extincrion of customary
rights was in breach of the right to privare propercy provided in the
Consorution {article 24). This is considered a constiivtional and land
judgoment landmarcls {A#termey General i Akonasy (19940, Yor ity re-
reading of colonial jurisprudence and political cconomy 15 debatable,
in the present anthors view, and could create vven more legal confu-
sion. What is more, the nhimate decision in the case went against the
customary owner on the voery tenuous ground that his righes had been
vxtinguished by an carlier Government Noeice which came o effect
Before the Bill of Rights became operdtive. This was undoubredly a
desperate sttemps by the Coorr to safeguacd villapesation in the
valatile Arusha region.

The rovermnent reacred by amending cthe Act (N 18 of 1955}, h:r'
reformulating the provisions so as ro meer the Couet’s abjection, The
net effect so fae is that neither the judgement nar rhe amendment has
had the desired effect. An overwhelming number of cases filed i
Babarti and Moulu districes in early 1296 involved land matrers. {n a



tour of these districts the Chicf Justice was reported as ordering the
Primary Courts not te hear land matters until the government had
souted ot the [and issue (Rad 28 March-3 April 1996 and Mtanzasiz
30 March 1996). As the Land Commission bad pointed aut, the havoc
in land tenure wrovght by villagisadon could nor possibly be resolved
cither by ad fne legislation or by judicial policy-making. The solution
tor the problem is gssendially politival and invelves a complete wverhaunl
of the land cenure svstem.,

Village titling

The current project of village demarcation, titling and registration
traces its ofwgin vo the MNational Apricultucal Policy (Agripol) enenciat-
ed in the report of a government task force in 1982 {lanzania 1982).
The report does not contain any elalorare analyvsis of land tenure. s
enderlying assumption is that an individualised system is the mose
approfpriate systetn of wenore to enhance invesrment in land, Given the
strength of populist policics at the time, the authors of the report recome-
mended individualisarion in a somewhat indizect Fashion, namely, thar
villages should be given tides of 999 years, and wvillupers sub-ritles of
now less than 33 and not more chan 29 years,

In 19587 rthe Parry direcred the government o complen: village
demarcation and titling within five years ie. by 1992, The motive
behind this decision was the belicf of at least some party leaders that
titling would give villagers and village lands greater securite.1? In prac-
tice, as will ke seen, village titling turncd out to Ire yer anather source
of insccurity for costomary boldecs.

The Land Commission did not come across any seious study or
plannmyg of the process of villape tiding nor 2n appreciation of is
implications. Nonetheless, village titling brgan in earnest in 19387,
under the existing legal regime esrablished by the Land Ordinance.
Rights of cocupancy are granted to Villaze Councils, since neicher the
Village Assembly nor the village as such is 3 corporare body It is then
expected that villagers will, in turn, be given leases from the villags
right of accupancy. The whole programme, as the Land Commission
sherws i it report, 1s fraught with major conceprual, epal and pracei-
cal problems,

By June, 1221, out of some B,471 registered villages, only 22 per
cent had been surveyed, some 15 per cent of certificates prupared, and
ondy 2 per cenr of the coniificates registered, The process of surveying,
preparation of certificates and registration wnder the prosent legal
regime s very elaborare, lengthy and expensive. Ordinary certificaces
take anything between & months and 2 vears (o prepare. The fime char
village ticling was raking caused considerable anxiery m official cizcles

This was the percepriom of fulins Mrerere, 25 he wade cfeae in his futerview with the Land
Commanssion. [E 5o, in legal eers the Parky was badly adyiscd.
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and a number’ of evaluaring tearns were formed. But the delays and

consegnent complaings are probalily noe the mose secious problems of
village ticling, It is the unexpected and unintended conseqeences that
are of preater coneern,

First, the grane of righrs of accupancy ro the Village Council mean
thar ‘ownership® of all land within the village is being vested in the
council. This gives che council, and therefore other government institu-
tions which control i, unfewered powers over village land, I relarion
1o oursidars, the coundll could well in theory cofuse to alienate land,
and thiz, che Covanriseion foond, it has doe o 2 tew cases. O thwe
other hand, there is nothing o prevent the Council, or ies leadership,
or s Land Committee from granting land o oursiders behind the
back of the Village Assembly and against the intercst of the villagess.

Sccondly, the granving of a fghr of vccupancy e a village withoue
Ferst clearing the exizting deemed righrs of willagers o village lands
amonnts 0 2 double aliecadon of righe and, {ollowing Melhadae, is
probably ivald. -

Thirdly, the right of occupanoy pranted is a statotoey tenure gov-
erned solely by statute and principles of commen law, Whar is ceally
eing done therefore cheongie village rithing is to 2holish costomary
tenure and impose stitutory renuee in one fell swoop on a countrywide
scale,

Fourthly, it is expected that once the village has received s title, vil-
lagers will be piven leases, Creating leases from g right of cccupancy
wrelt inveplves accurate cadastoal sorveyring and demmarcating, tiline
and registering. What is more, it involves the prepacation of tweohnical
agregments fof sale? gift?) berween the Council and the villager As we
are talking of mullions of leases to he prepared and registercd, the
process iz very expensive. MNeicher the willagers nor the government has
resonrces o pay for such a process. Kenya initiated a very stmilar
process in the 19505 and to this day it has nor been completed.
Consequently in Kenva there is now serious ecansiderarion of the
whole programme of adjudication, conselidation and regiscration of
land, as ir was called (Plartean 1995; Bruce and Mighot-Adholly 19943

Fifthlv, the law governing [casehold tenoee is the 1925 propecty law
af England imported through recepoion clanses, Are the villagers of the
Tanzanian countryside i g position o understand and aceepr the
TFL5 English law poverning their land rights?

Finallv, no une seems to have thoopht through the ssue of how
rights v be esstered as leazes wAl be deterreiicd. Toevieably, thene
will have to be prier adjodication if che leases are to ke based on pre-
exisring cestoimnary rights. Any process of adjudicarion and regisiracian
cannot fail to give rise to nualerous boundary dispotes, claims and
counterclaims oeer the same parecls of land, ete, Whar machinery will
adjudicate o determine these rights and ro resolve disputes? Studics of
the Kenyan programme have shown thar the process of adjudication



became a means far the powecful and peivileged (o claim and regisrer
Fands belonging ra oviginal custemary owners (Gibbon-er 2/, 1933).

Village ticling irself has already piven rize to boundary problems, A
numhber of surveys have had to be stopped uncl they are resalved.
There have been cases of villapes obtaining certificates under suspi-
cious circumstances or withour canselting neighbouring villages, thus
giving rise to Intense, and in some cases vialenr, conflices. There s, for
instance, a rnning hattle bemeen Sonpo and Maasai villages on
boandary questions. The Maasai villages, fearful of rheir lands being
alienaced o enrsiders, have been demarcating and titling rheir villages
with the assistance af & facal and a foreign ™0, In che process, the
Sonjo claim that the Maasal have encroached on lands traditionalls
belonging ra them. The issue on the graund, regardless of what che
land register proclaims, remains unreselved. The fact thar the Maasai
villages hnold certificates of occupancy is no solution. [t is in fact the
source of the problem. Elsewhere, che ad boc and aften panicloy reac-
tion of the anthorities in situaticns like this has been o revoke con-
teurious certificates, 'This n itself andermines the process of titling and
its credibilicy and exacecbaces the conthict (see, for mnmstance, Tanzania
1994 Vol :dispute MNo.30).

In short, village ntling, the most pronounced programme of land
renure reform nitiated so far by the stace, 15 bardenced with serioos
flaves and can have devaseating consegquences for the land tenone sys-
temn of the country and the land cighes of the rural poorn What s more,
int practical termes, it s simply not feasible and has always been likely
ta be abandoned o mudstreamn, leaving 1o its wake only more disputes
and peoblerms. In face, tithng has pow been abandoned and the
Mational Land Policy makes this clear {Tanzania Ministry of Lands
1955).

Land allocations in villages have also [acilitared larre-scale alien-
ations ol village lands, thus [uether contributing o the apprehension of
villagers, This is discussed i the next section.

Allocation of village iands

The Land Ocdinance provides no procedores or machinery for the
allocation of land, Sinee lands are vested in the Presideot, it is the exec-
utivee arm of the goveonment and its machinery which are divectly
imvobved in allocation. The President’s powers are delegared to ehe var-
tous officers of the BMinistoyr at che tme cesponsible for land, carrently
the Ministor of Lands, [ovsing and Urcban Development (BWLLIIOD],
Procedures for land allocation have larpely developed adminisecatively
with Fewr mstoitutional and legsl checks nnd balances besides those that
normally apply to governmeaent buodies.,

In the post-independence peried thene was majur reocganisation of
the state machinery, Under the one-party system the liberal reode] of a
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‘party-neutral’ civil service was abandoned. Instead, the civil service
was cxpocted to be politically committed to the ruling pargy, By and
large, the stawe burcauncracy was also de-professionalised as appoint-
ments woere Based mere on political criteria than on professional nier-
1ts.

In 1972 the goevernment accepted the recommendations of che
McKinsey report on decentralisarion. As bas heen observed repeatedly,
this was not decentralisation of power as such, but the decentralisation
of the central barcaveracy (Mushi 19783, The immediare eflect was a
proliferation of the burcaucratic apparatus at regional and districe lew-
els. Local goveroments with soing semblance of representacian were
abolished and replaced by parry-appeoved and governmenc-appoinesd
officials (Pratt 1976).

Decentralisation was acknowledped o be a faillare by President
Nyerere in his speech “Ten wears after che Aresha Declararion”
(MNyerere 1977 Local government structures began to be reintrodoced
m 1978 and a law to that elfect was passed in 1982, These major and
rapid changes in the organisation of the execative arm of the gevern-
ment had a serious impace on the machinery and procedures of land
allewarion as land was vested in the executive. The resule was thae land
administration was rotally disrupted. Linces of accountabality were
blurred, instivctions and their jurisdiction became unclear and con-
fused. Tn addition ta these overlapping jurisdictions, party officials and
civil servants were also frequently involved in the allocavion ol land
and the resolotion of land disputes. The resultant confusion was
expdoited by unscrupulous officers who rode coughshod over the dand
righrs of the less powerful in socicty. Mudriple allocation of plats in
urhan areas and grabhing of land n the countryside have now bhecome
a pattern, and with it a proliferation of land disputes, grievances, com-
plaints and sowial inseabiline There have been an increasing nuember of
repores of violent clashes between parties involved in land disputes.

The Land Commission found chat there was an mnresolved tossle
between local government authorities (particularly che City Council of
Dar vs Salaam) and the Minisery of Tands as to thetr respective powers
of land allocation. The Prime Minister’s (Hhice was obliged to wnrer-
vene, with the result thar the Ministry issued a circalar dated 21 July
1989 seroing up a hierarchy of land allocation commitees from district
to national level, These commitiees are made up of councillers
appointed by the celevant Regional Commissioners and government
officers from different departments who attend in theie ollicial cap-
acity. The districr commiteee is chaired by the Dhistrict Commissioner,
with the District Land Development Officer acting, as it secretary.
Similarly the regional cannnittes iz chaired by the Regional Develop-
meat Director with the Regional Land Developmenr Qfficer acting as
secretary. The national commicted s chaired by the Commissioner for
Lands. The land allucation powers of these commirtees are specified in



terms of partcular types of plots and are limited by acreage in relation
to the allocation of farmband. Districr comumittess can allocate farm-
land op to 100 acres, regionsl commirtees between 100 and 504 acres,
while the national commitree allocates farenland of more than 500
ZALCCCk,

The Dar es Salaam City Council was nor happy wich chis strociure
and had imstruceed it councillors and THsrrice Land Development
Officers not to attend land allocation coammitree meetings {Tanzania
1994, VlI). In practice, the Land Caommission found that the econmmit-
tees barely functioned. Districr and Regional Commissicners with their
respective kand developmenr officers wielded nltimare powar in alloca-
tion ecisions. Ar the national level, seninr civil servanes and polineal
leaders, bach e cencral and local governments, tended to be most
influential. Tn shar, it is prebably accurate o sav that the committec
s¥stenl has not unctioned at all.

Box 2: Allocation of village land

An outside applicant far village land, typically for an arca running
into hundreds of acres, approaches gither the District or Regianal
Land Officers ar Commissioners. He is advised to cbtam the consent
of the village concerned. Such consent is embodied in a set of
minutes of the Village Council signed by the chairman and
secretary. However, the Land Commission faund that in practice the
matter hardly over goes to the Yillage Assembly as a whole, At best,
it might be discussed by the village land committee. In most cases,
therefore, alienations take place hehind the backs af villagers and
against their wishes. In other cases, reluctant land committees are
pressurised and intimidated into giving way. The Land Commission
feund a host of examples af abuse such as the forging of minutes.
In some places chairpersons and other village functionaries pleaded
that they had no atternative but 1o approve alienations becalse
they were 1old that these were directives from the Minister of Lands
or State House, In sum, ane decisive fact emerged from much of this
evidence. The Yillage Assembly az sach has ne say In the alienation
of village land and no contrel over it, The Village Ceuncil is
structurally and legally powerless to defend the land interests of
the village against cutsiders supparted by powerful district,
regional or national leaders, As the law stands, the Village Coundil
is answwerable to the district autherities rather than to its Village
Agsambly,

L S

Yet even al it had functioned, the strocture iself is 2 forther itluseration
of the common problem — lack of public participation — raised again
and again 10 the Land Commission. The committecs are top-heavy
wilth appoinied government afficers whose methods of working arc
rypically secrerive and rop-doswn. There is no prwvision for the involve-
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ment al villagers and ardinary members of the public. Transparency,
openness and democratic participation are certainly not aspects can-
templated in setting up the adminfstrative machinery and is proce-
duras.

The Land Commission was teld thar as & matter of adrmnistrative
policy, ue village lands were allocated withour consulration and
approval of the Village Council concerned. The way this aperated in
practico is illustrated by the typical scenario given in Box 2.

Admirredly, this malpractice did not mn smoothly hecause the vil-
lagers showed great tenacity in procesting, complainios and even
manipulating onc insdocon of the staee or parg against another In
vther cases, the villagers simply overchrew their corrapr village leaders
who were known to be conspiring with importane oursiders. Generally,
lifs: forr thy outside oconpicer wlio had been ablocated land irregularly or
ggaimst the wishes of the village was made difficule o the extent rhar,
m spite of hes certificace of tele, he oo sutfered from perpeoral insecu-
L1ty

Village planning

Village planning is usually preseswed as land-use planning. There is,
however, no law cavering village planning in this sense. The Town and
Country Planning Qrdinance of 1234 (Cap378) s peared more to
urkan than to rural areas, ™ar surprisingfy it is rown plinners who
have heen involved in village planning at various stapes. A stody
undertaleen for the Land Commission showwed char village planmung bas
gone through theee stages. Doring the villagisation process, village
planning under tran planmers was seen as a process of planning
human settlement, dwellings and public velities rather than planning
fur productive parposes, Lhis was largely a failure. Thereafrer there
was a lull in both villagisation and land-use plauning. The third srape
follrwed the Agripel Report {(Lanzania 1982), whose accent was on
trtling. Durinyg this stage the focws shifted from planniog orderly setgla-
nent to determining the existing and projected land needs of villages
with a view o delimiting their boundarics. 1t is ehis aspect which is
direcrly eelevant to our discassion here.

The Land Comunission foonid that the striking point to emerge from
the Agripol study was that “there by been wlier confusion between
demarearing of villages for the purposes of establishing bowidaries and
forewslation of land wuse plans for an orderly explottation of village
faird resowrces” {Tanzania 1994, Vall:d8), While such confusion might
not e deliberare, it is by no means innocuous, The serting of village
boundaries determines the amount of land under villape jurisdiction as
opposed o state bodies and afficials, Tt is abvious rhal central goveen-
ment officials prefer more land under cheir conreel in arder ro acilieare
alienations and allacations to cursiders (or, in the contemporary liboeral-



isation ldioan, ‘inveseors'] withoot the protests, complaines, and con-
stant ‘harassmment’ of villagers. The consaltancs to che World Banle
noted this when they described the tension aver the issue of village
dernarcation as follows:
“Mirisiry officials [ie. in the Ministry of Lands, Honsing aad Urbarn
Developrnent] are soniewhat ambivalent and divided i their arii-
e foteard the villaze titling roprans, which, they wote, was wman-
dated by the Party. Officially, they say thar it will enable villages fo
prevent engrogckment and land grabbing by outsiders, resolve
potentially tronblesome boundary disputes betwees: villages, and, in
the longer run, facilitate individual sub-titling and provide the basés
nf wrortpage credit, Unofficially, they worry that oo seuch land §s
Geing titled wnder village jurisdiction and that there wifl wor be
ennwEh laft to alfocate for development by nos-focal irvesiors,
Partly because of this concern and partly because of the bias toward
trafi-deren plansing, oxne jfuction within the MELMHUD bas argued
st somie suocess thar village land-wse pHanning should precede
clepraraation or af fease pirfiee”™ (Tanzania 1994, 5ol 1:23).
Clearly, put in more pragmatic and aon-diplomatic languape, it is
heing said that government afficials would prefer o retain as moch
land as possible under their contenl, This, in turn, implics that the
process of village demarcatiaon itself is becorming 3 means of alicnating
village lands and “expropriating’ customary land rights, Indecd, town
planning has been the process for displacing and dispossessing indige-
nous customary fand owners, as we shall see in the nexr chapter
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Chapter 3

Problems of land tenure in the
post-Arusha period Il
urbanisation and liberalisation

26

Urbanisation

Towns develaped in colenial Tanganyika as ceneros of cominerce and
goverrument administration and scrdements of expatriate and Tmmig-
rant comnunites. The African urban posulation was considerad tem-
purary and tramsicnt, its main role being to provide a supply of
pnskitled labour {Cast African Royal Cammission 1#55). Urban l2nd
renure closely followed this pattern and these assumptions. Thuos im-
migrant commuoenities were granted righrs of occapancy or from 33 to
99 vears, They lived in prime areas (near beaches, on hills, erc.} and in
towh centres. The African population lived in tenpocary housing in
‘native quarters’ [wsgpalrlied] cither on shoreserm righes {of 1 to 3
vedrs) as liconsves or as ‘sguatters’ on public lands, talerated by the
authovities for as long it was expedient to do so, Under the Land

Oedinance shore-teom rights of occupancy are granted and can be

revoleed by admuniscrative officers. They carry little securicy of tenure,
and even less procedural proteetion,

Since independence urbanisation has moved ahead by leaps and
bounds. Anowal growth rates of some 1) per cent for citics like Dar s
falaam have been cited. Oe the one hand, there has hern inereased
demand for plots. €0 the other, the resources (o prepare plots and ser-
vice delivery have heen diminishing. At the same ime, the rapid changes
in the governument administrative machinery alluded to carlicr have re-
sulted in diseuprion. 'The incomes of the civil service and administrators
pencrally have failed to keep pace wirh inflavion. All chis hax resulled in
malpractice, ¢corruption, abuse and general misallecation of plats,

Problems of urban land renure may be summarised on theee levels.
Eirst, there is the grandng and disposition of righes of occupancy in
torwn cenires and surveved areas. Second, within the tovwens there are,
in the lanpuage of the Town and Country Planaing Qedinance
[TCPOY, the so-called ‘re-development aceas’; chese are essentially the
squatter and shim areas or wswabilini, Third, there are peri-urban
areas which are being rapidly engulfed by the expanding rown bound-
arics. Under the TCPO rthese are the areas which have already been
declared or earmarked as planncd areas.



Allocation and disposition of plots

Under the TCPO the Ministey of Lands is respansible foe planaing and
orderly settlement in urban areas as well as the [and delivery svsterm.
The Ministry draws up peneral master plans and detailed {layouts)
planning schetnes, The latrer chart areas and théiv uses and earmarle
plots ready for survey, allocaricon and registration. Eavidence o the
Land Commission revealed that fraom the early 19805 ra mid-13%0s the
planning schemes have failed to keep pace with urban population
grovwth, Thus in practice allocacion of land {from wreen planning drawe-
sy mey precede survey, and in many cases rhe fand concerned may
mat evel appeac an the plans. New plos, nat on che plans, have heen
created while existing plos have been subdivided. Pressuores from
aboyve and inducemenes Ffram below have led land officers to allocate
plots il open spaces, recreation grounds, school compounds, comeeer-
ies and even ecologically fragile areas sucl as beaches anéd natural
drainage areas.

Trouble or mulciple allocation has become a familiar phicnemenon.
Cine person mav held a Letter of Ofter on a plot, while another may
have a {ertificate of Occupancy and a third may be carrying a noec
fronn some hig wiz instrocting a land officer to grant the bearer a plat
— all to the same plot! Such grants may howe been made by the same or
different authoritics. The phenomenon of multiple allocation bas gone
hand in hand with the proliferation of allocaton avthorioes, The
couris, the Ministry and party offices have been innndated with prol-
lems of mukdple allocation. The Land Conunission estimared that, of
the total number of plots allscated by the City Council of Dar es
Salaam between 19835 and 1989, those double-allocared ranged
between a minimuarn of 8 and 4 maximum of 18 per cent, There were
on average 200 dispates involving doable allocarion in the various
land offices and couers of Dar es Salaam between 1983 and 1233
{Tanzamia 1994 Val I).

The ofhcial explanation fog this state af affairs is the tnadequate
data storage and recrieval svstem, lack of resources to rearganise it and
inellicient persconel — in short, same kind of managerialfpersonnel
issue, While these problams do exise, to aceribute 2 pattern of coosis-
tedtt maladministration o poor record keeping is unhelievable, o say
the least, Everv ane knows chat [and tiles are conscantly misplaced,
recorgds mysteriously disappear, cercain transactions arc noc recordecd
and so on, These cannot all be aoenbuted o human crrorn, incompe-
cence or ‘acts of God™ alone. Any one who has deait with land cases in
the courrs and examined witnesses knows that many of these “explana-
cions’ are not accidental, bot the intentional cesolts of the abose of
authority. This has boeen greatly facilitated by a lack of accounncabiity,
transparency or legal and msttutional checks and balances 10 the top-
down svston of land teoure admimsication.
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Redevelopment areas

All major towns and citivs, 1o particular Dar es Salasm, have slum and
squatter arcas or unplanned serlements. Governmene officials and
pediticians with visions of modemisation consider them as eyesores 1o
he razedd v the groend. Town planning is seen as the expulsion of
sguacters and the grantlng af land to thoese whe can ‘develop’ |r in
accordance with stringent building regularions.

The Lamd Commmission reccived evidence thae officials often use
their powers of revocation, or refusal to renew the short-term riglcs of
vocupants of onplanned arcas, on varioos pretexts. The same plot is
then granted to g more povwerful o wealthier applicant on a long-term
right of occupancy, while the original occupant is pushed oot 'This is
heswe indirenous tecupiers are ‘evicted”.

Under the Town and Couniry Planning Ordinance, built-up arcas
may be declared re-development areas for the purposes of planning. n
these situarions laad Js8 acouired wader section 34 of the Land
Acguisirion Acr, 1267, This 15 commen procsdure employed by the
zovernment in the clearing of uoplanned sertlements. The result is that
indigenous owners are dispossessed in {avour of wealrhier outsiders. In
theary, a sirting occupant cauld apply for a long-term vight of ocou-
pancy. In practice, he does nat have the resources o fulfil the building
condioons which go with the pranced sight of accupancy in urban
areas,

There is another procedure affecting redevelopmeni provided under
section 27 -and the Third Schedule of che TOPO, which does nar divest
the existing occupizrs of their pre-existing righes. But this proceduce is
noe preferred b town planners and developers. In one incident dis-
cusscd below, where the procedore was applied, the law was manipu-
lated eo offece expropriation.

It is also troe that owners 6f shortrerm righes with dilapidaced
houses, or hovses which do not meet the bailding cegolations, valun-
tarily scll off thetr rights for a conple of million shillings. T'he purch-
aser then has the ploe seoveyed, obtains a lopg-term right of accupancy,
demolishes the howse and builds 3 *modern’ high-rise buailding, Mean-
whikbe, the criginmal vocapant becraws homeless andd probably ends ap
in & slumn. This is what has been happening in Kariakeo (in the cigy of
Drar es Saluam} for which the "vicum® s blamed. It 5 argued chat che
original occupier 15 foolish eo sell off his Jand. Bur the facr is thar ic is
not foolishness which makes the oocupier sell hus land, It is the fear
LBl rhe govermment may declace the area a redevelopment arca, in
which case rhe land would be compulserily acquired [or the minimal
campensation payable [or ‘unexhausted improvements’ — perhaps a
fewy thousand shillings, Tn this case be loses fand as well as mones It i3
o anticipai 1 an eventualicy thar indigenous accupiers are
persuaded to setl off their land for what is vodoubtedly & tempring
price [bur nor necessarily its market value),




These fears are borne our in the case of Kariakoo, The Town and
Country Plaoning (Dar o Salnam Land Redisteibution} Qrdes, 1989
[Government Notce No. 374 of 24 Novernber 1982 made under sec~
rion 27 of the TOPO declares the followmg as re-development areas:
Kariakao area heoween Morogroro Road, Lumumba Screet, Nlernmah/
Pupu Reoad, Shaon Muoyo/Uhoro Steeer, Kigogo Road and Msimbaz:
River, Keloo, Yombo-Temeke, Mlalakuwa, Msasani Village, Ubungo,
Kimara, Buguruni, Vingugutd, Majomba 5ita, Gonge [a Mbeto,
Mlragala, Mikocheni and Kawe, Mwananyamala Kisiwani, Tandale,
Hananasifu, Kinondoeoi Shamba, Meond, Tandika and Manzese.

Farapgraph 2 then poes on to provide:

AH the land spedifieed in this Order shall vest in the President on the

coming into cffect af this Oeder, the Presidenc shall thercafeer allo-

cate the laod so vested i him For the purposes specified in the

detailed schermes,
The cffect of this provision is ro divest all owners in spreificd areas of
their land interests, It could be argned that paragraph 2 15 wfirg wires.
So far as is known, the Governmente Notice has not been challenged.
The drafe of the redevelopment plan for Kanalwoo shows thar over 30
per cent of the houses in the area are dilapidated and would have to be
dernotished; 70 per cent of these are held on yearly short-terne cigles of
vccupaney. It is, therefare, the Tower class of necigenows inhabitants
with their Swahili-type houses who would be expropriated o the
process of redevelopment. The Government Notice and the Plan, as far
as one can el have not so far been implemented. Rumblings of oppo-
siriony can be read becween the Hoes in the submission of the city coun-
cillers to the Land Commission. The councillors defended woluneary
sales which, they arpucd, were imposed on the people becanse of the
warthless compensanon paid by the govenmunent an gxpropriatian.

LInder the circumstances, it is ot surprising rhat sales have contin-
med at an acceherated rate. For an occupant who &s oot protected by
law and is usually at the merey of odlicialdem, cthe ratonal thing i te
sell racher than be evicted by Force with a promise of worthless com-
pensation. As a result, Karmkoo bas recenty seen a mushromming of
high nse buildings of poor construction that are changing its indige-
nous characeer, with the probable crearion of another unplanned serrle-
mcent (on its way to becoming a slum) elsewhere.

Peri-urban or planning areas

The expansion af own boundaries is effected by the declaration of
planning areas under the T In planuing arcas building controls
are supposed to be exercised by the requirement that ne constouction
can rake place withonr planning consent. During the colonial period,
the legalb postiion of sitting nccupancs within plannimg areas was 1ypi-
cally ambiguous, The assumption scems to have been thal on declara-
ticn o & planning area the rights of customary owners are extin-
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suishod anbematically by law. This assumption presumably became che
basis of the administrative policr underlying Governmene Circular
MNo.d of 1953 (Tanganyika Government 1253) which stared (para.d2):
It is the iotention that in a township all the land should be “alionar-
ed” from tribal tenure and thar Africans shonld abey rhe samme laws
of the tercitory with regard to thetr occupatian as members of any
other race. The dispositteon of land in a cownship has hecome large-
l¥ a matrer of tewn planning bar administrative acrion does lic with
the District Comtnissioner in the case of expanding townships, for
which new and wider boundarics are proclaimed by the Governor

i dealing with the question of rights of Africans liwving in accor-

dance wich African customary law on [and which it hecomes neces-

sary to include within a torwnship.
The ‘righrs of Africans’ relerred. to were restricted to the *provision of
an alternative plor, entitlement ‘o take away the materials of rhe
dematbished house ar his own expense’, and compensation for *unex-
hausted improvemencs’, Tt s doubeful if the provision of an alternative
plot could have heen legally enforced.

Be that as it may, the land structure and the legal and policy
assumptions were taleen over and continued with independence. In the
19605, the then Minister of Lands, Sertlements and Water Develop-
ment reaffirmed che principles underlving rhe 1933 Circular {James
19710, In che late 1978 and 12805, when policy statements arc rarely
come by, land officers could nor even cite the 1933 Circular or the
Mlinister’s speech as their avthoriey far the assemprion that castomary
rights were extinguished on the declaration of planning arcas, By the
19805 even mmimal “rights® for the provision of alternative plots and
pavment of compensation had become ilhisory

Compensation is hardly cver paid before dispossession. The
amounts are pahry and have long been overtalen by inflation, result-
ing I uiiversal dissatisfaction with commpensation. The Lanel Com-
mission received evidence that the offer of aiternative plars is virtually
inoperative, The plors either did noe cxist, or if they did, rhev wer: not
prepared for allocation, and in any casc, bore no relationship to the
vaiue of rhe land raken over. The fact §s that cven the minimal ‘riglrs’
promised in the 1953 Circular <o not cxist on the ground.

seanwhile, urban expansion and decdaration of planning aceas has
maved on apace. The boundaty of the ciey of Dar es Salaam now has
some fefoy villages wichin it Tn the peri-urban arcas indigenous inluabi-
tants occupying ftarmland are being poshed oot by varioos means,
Moaore powerful and richer inhabiranrs [roan the towns cither by ouar
or evict the original inhabiranes through court vrders and  officizl
processes. A trpical scemarie is for & burenucrat, a bosinessman or
worman, or a professional sa buy farmlaod from the original accupant
nndir ‘native law and cuscony, evidenced by a note possibly witnessed
by the chairman of the Village Council andfor party branch, Transfer



of land berween natives!? does nor cequire the consent of the Com-
missioner for Lands, On the steength of the note the purchaser gers o
lad officer to order a survey of the plot and issuc a lereer of Clier.
Once rhe survey is done and a deed plan preparcd, a certficae is
issued. [n practce, sven the breakdown of procedures and the Lo
morale of public officers, none of the steps in the process eakes place
wirhout pressume from abave [fafficial’ mstructions]) or inducement
{rann below. This means thar anly the powerful and influential are suc-
cessful in acquicing plots in urban areas, at the expense of the weak
and che disadvantaged.

Land speoulators establish “week-end’ farms on the perimeter af the
city in anticipation of the expansion of city boundaries. The expecra-
rign s that eventually, as the sown boundary expaads, such a farm
could yicld several plors o be sold off ar very high premiums, As the
Land Commission put it: “Feidewce from Kibawba, Malosge,
Kintara, Kawe, Mbezi, Busju aud Bioko — in shore, oiilages surround-
f1rg Dar es Salagm — afl told the same stovy of the expanding toren con-
suming survonnding fods wbile casting out the origingl fand owwers™
'l'anzania 192474},

Uown planming, therefore, has boerally meant the sxpropriation of
customary lands and the extinction of land tights. Following che
Matbadene case, che judicial atrirvde towards customary righes began
tor showe some sympachy. fn MNyagueass oo Nyirabu {1983} the Courr of
Appeal made a rencacive statement that i was noc prepared o aceept
that the declaration of a2 planning area alone extinguished customary
ritles. This was followed in FKakubokubue 1 Kasubi {1991). Fhe full
implication of these decisions on the securiey of customary wnure in
urban and peri-urban arcas, however, is yet 1o be drawn out. Bur it is
urdikely that the problems of the acban land renure systwm, just lilee
thase of rural alicnations, can be Fully resolved by the piccemeal and
contradictory process of judical law-making, The problum lies ar the
raot of fhe land tenure svstem and the administeative machinery chat is
crying ol for major ceform.

The testimony of a witness fram Nzega district speaks for the way
peeple perceive the problems of urban land tenare:

“F have Fved i this township (Nzega) for & fong Hme, Onee the

District Gonmpmissioner appodnted sic a meniber of @ eommaftten 10

inpestipate complainis reparding cxpropriation of peoples farns.

Vo were dppoimted becquse thore were a 1ot of complaings about

the issme. When we guestionad the aggrieved persons 43 1o the case

of their comiriaints, they inpariably said their shambas [farms] were
boitgy taken ateay Dy toure plargrers’. Plos reserved for schoals are

Bring allocated. You find people building wignt in the middle of a

14 Ukcer the Lamd Dsdinazce, 'native’ is defined r anezm any peeson who 1s a chzen af the
United Repultlic and who is oot of Furopean or Asiaric origin ar descent”,
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road. When yore enguive, the amsiweer i “the “town Plawrer’ is
resporesifle™. It is the twwn planner wheo is aeensed of Permitting
aaphbazard constructions. Even the originad owners of land are not
consulted wihen allovativns are made. All these complaints in rela.
tinn o shambas being taken away that vou bave Beard tondary can be
traced Dack fo ‘toren planning’. The cetsider 1obro bas uever Jved i
the areq s the one who is allocated land. Outsiders coen cose
arived uith certificates clabaing land. In the brimary schooi of
Kitougo children bad their farwe. But o person came clafainng that
the farm bad beess allocated ta bim. He bailt 2 garege. Thiz rich
riae could Bave Il Bis parage soomewbere else. But where wonld
cuer chiildren farm? Showld they po five wiles lonking for a farming
area and gbawdor their stiedics? Anotber persous was giver @ plot
right i the midedle of the road leading to fhe police siatiors. But, it
i said, the towe planier bas alfocated that plot to bim. A these
areds being complained of were people's farms which were heing
ceeliivated for their livelibood, Al this area bas worw bees allacated
to one person. This tvwn plansieg” is devasiating people’s plans, Iz
there po one o whom this ‘town plaswer’ s acconntable? (Tanzania
19594 Vol 1: 734},

Mare analytically the Tast Africa Royal Commission observed che

same rendency mare than forty years ago:
“Thres it comes abowt that wrban expansion jn Fast Afvica mrcans
the taking in of these urbaiised peripheral aregs, and the evictime
asnd yompersation of the African occmpiers of the lond in then:
becomes an incvitable part of the process. This may be cowivasted
with the position i the Usited Kingdom, where EXPaRSinN terondd
fee wraisly amr advsinistrative chanpe wod fpolving wholesale extfic-
fiar of the lund rights of the inhabitants, and where an sl comn-
cif reguiring land for g specific purpose such as rithossieg wrondd
norseally ey do olrtahn gnd develop laned for it This expropriaiony
tyfre af expansion wonld not be necessary if the peripheral areas
tirere frroperly organised and bad a sysien of land lenuwre wbich
gave ciear and secure Hiles to the bolders of plois” [Eonphasis
aedded] (East Africa Commission 19455; 221-2),

The substance of this commen) dearly poinrs o something more hasic

than vrdinary problems of inefficicncy, incompetence or lack of

infegnty of persounel — the so-called managerial and adminiserative

pralenns,

Liberzaiisation
In the mid-1980s the povernment adopled policies for the liberalisation
of the econemy as a result of various internal and cxteroal Dressares
(sue Campbell and Stein 1291). The central thrust of the policies is o
cteate an enabling enviromment for a4 Iree marker, encourage forvign
imvestment ancl privatise stare companies,



All three have had a direct tmpact on land alienations and disposi-
ticnis a5 well as land tenure podicy, although a fully worked ot land
palicy has vet to emerge. The policy debace will ke reviewed in Parc IIT
ol this baclc. Meanwhite, as the evidence hefore the Land Comimission
shows, the overall idenlogical atmosphere creatcd by liberalisation has
had direct and indirect impacts o land, parcicolarly the lands held by
custamary owners in the willages and peri-urban arcas. The move to
recover land in villages through courr cases reviewed above 15 not
unrelated to ehe relaxadon of sggrmas and the price eses in 2gricaltural
commadity markets ([ibaijuka et af. 1993} Other effecs will be
cexamined ander three interrelated headings: promaotion of [foocizog
invesiment, privatisation and rcal estare dewlopment.

rromotion of foreign) investment
T'he Wational Investment (Promotion and Protecron) Act, 1990 15 the
legal instrumenr vnder which the government bopes ro attrace ivest-
ors, particulacly forcigs investors, Section 26 provides that where an
invester s opranted a certificate of approval by the Investmnent Promo-
tiom Centre (TPC), the Minister responsible for land *shall gran: him on
such renmns and condivions as may be presceibed a lease of appropriace
land For @ rerm soiled 1o the requirememt of his enterprise’. A proviso
o the secrion stipulaces:
Provided chat tand belanging to any registered village shall not be
leased for commesrcial activities orther than joinc ventures with rhe
vitlage powvernment ar the village™s co-operarive sociery, save thac
such land may be sub-leased by che village icself tor simall or medinm.
scale public or privace economic acrivicies. Anv lease granted under
this section shall be for a cerm not exceeding 9% years.
A number of assumptions regarding current tenwurial relations underlie
the provision. As carrently formulated, the provision has a number of
logal problems and tenurial implicanons. It is oor clear how the
Minister for Lands is supposed to carry ort the mandatory provision
of land to» an approved investor. Bot more problematic is the concept
of a joint venture between an investor and a viflage goveeament, In
practice, more often than not, the so-called joint ventares are nominal.
The real motive of the investor 1s to acguine land, The esobt 13 invao-
ably the alicnation of village land under the guise of o joine venture.
There has been no serrons study of the projects approved by the Centre
amdl the procedures for granting land ww themn, The Land Commission
did, hawever, receive constderable evidence of proposals or actual
alicnations of land to ‘mvestors®,
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Box 3: Land alienations

In Magu district of Mwanza region there is an unresalved dispute
between the Game Reserve authority and the Kijereshi tented camp
on the one hand, and villagers of Ramadi, Lukunge and Kijerashi an
the other. A private investor was given a perntt to establish tented
camps in the Reserve. The villagers allege that the camp owner has
extendead the boundary beyond the reserve thereby encroaching
upon village lands (Tanzania 19894, Vol :No 223,

It was often alleged, for example, that game hunting companies
are given exclusive licences to hunt game at the expense of the
traditional hunting rights of indigenous hunters and gatharars such
as the Hadzabe {({bid.:N0.35). The latter are axclueded or denied
permtits.

A number of conflicts betweean hoteliers and villagers in relation
1o land and water rights in or around national parks ar beaches andg
the coast were received by the Land Comrnission. The villagers of
Amani Gomvu in Termeke district of Dar es Salaam, for example,
alleged that a hotelier had been granted more land than originally
agreed and that he had actually taken aver land which was used as
a graveyard (fbid.:MNo15).

Recently, a case in Leliondo became a public scandal when
newspapers revealed that an Arab potentate had been given
exclusive rights of wildlife hunting over hundroeds of acres, This,
howwever, is not as exceptional as it was made out to be. Even more
cutrageous was the grant made in 197% to ang H. Steyn which is
discussed in the text.

The Land Commission received a complaint from the Wild|ife
Division of the Ministry of Tourism, Natural Resources and
Environment on the propasad aliesnation of land for ‘natural
ranching’. This complaint was the subject of the Land Commission's
preliminary report Mo, 2, It illustrates some typical features of
modern investrent in Tanzanida's ruval lands that bhas the approval
of IPC.

An Insh company was given a certificate of approval far a praject
invelving a grant of a right of cccupancy on the Simanjire plains of
Kiteto district sometime in 1991, The propasal was to occupy land
which fell across the migration path of wildlife, particularhy
wildebeest. The accupier would shoot game when they stepped on
his land and export the meat to Eurape whaere it is increasingly
preferred to othor red meat. The project had 2arliar been refused
by the wildlife Department on the grounds that it amounted to
game cropping and weald have had very harmful effects an the
reproduction cycle of wildlifc (Tanzania 1994, Vel ).

Ancther contentious praject was the proposed alienation of
some 200,000 acres of Kiteto district to a locally incorporated
company purpertedly dealing in cattle products. The company had
foreign shareheoiders with cannections with a lacally owned
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Box 3 continued -

company of consultants. The local Maasai had vigorously opposed
the alienatier:, The then Minister of Lands approved the
application, while her successor reduced i to 50,000 sores,
Meanwhile, on the strength of a Letter of Offer the company had
already started cperaticons in the face of bitter opposition by
surrounding villagers and coemplaints from the local Mermbers of
Parliament.

After more that five years of tension the issue was finally
determined against the company. The company then moved to
Mgeorongoro district where it was intercsied in obtaining aroeind
00,000 acres. In 19592 it was granted arcund 25,000 acres in the
village of Ololaskwan on the fallrwing canditions; a) that the
village shouldd be given 10 per cent of the company's shares; b) that
the company would facilitate the production of goad heifers for
the villagers; ¢} that the company would repair the village's broken-
dowen wehicle; and o) that the campany would
recenstructrehabilitate the village dip (Tanzania 15994, Yol [l Mo .5).

Although this applicaticn was approved at all levels, cppasitian
from the villagers cantinued. According to recent reasearch, the
cantlict is still going on and cases have been filed in the High Court
By both sides (Cxfam UK and KEPOC 19963

A number of conrroversial altenations have been justificd over the pase
feww years in rerms of promoting mvestrnents and attracting foreign
investars. Tand has been alienated to hotelicrs for the purposes of
towarism in or arcund national packs and oo prime beach siees, There
have alsn been examples af exclusive hunring rights granted to forvign
‘investors’. Land has been alienared to breeders of exorie birds, cultiva-
rors of flowers and miners of gems.1? There bave been proposals for
projeces for game ranching, game cropping and cattle ranches. A num-
ber of these projects have run into conrroversy giving rise to conflices.
A fow examples from the Land Commission’s reparr given in Box 3
lustrace ¢he natuee of chese conflices. A typical illustranon iz the {el-
lovarning.,

In April 1974 an expatriate settler was offered a right of cocupancy
aver some 381,000 acres m Lalgwanan extending over Lalkisale,
Mlakuyoni-Mondali and Kiteto districts in Ausha regian, Pact af the
land fell within game controlled areas and covered migration routes ol
wildlile from Tarangice National Park. Villagers and local pastoralises
rraditionally wsing the land were ot consulted by the authorities, The
land was repisterced n the name of a locally registered company, the

Rift Valley Seed Company Lrd.

13 Por incrcased snindng wetiviey anal Uie resaltant lund conflices, see Chachape 1995
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{3e of the conditions of the offer was as follows:
The nght beiny situated in a pame controlled area, the occopier
shall abide by the provisions of the Wildlife Congervation Act and’
the Reogubations made theoeunder or any eoactmisint i substitution
chereof, save that, subject to the provisions of section 30 of the
whldlife Consvrvation Adct, the occupier shally (a) kil any ansmal
within the land under the Right in protection of [ife and proporey;
(b} sueremder to the govermument any valuable rrophy from such ani-
mal killed and report to the nearest Game officer within a reason-
able timey and {c) expel any ammal which shall be [ownd in or
entering the land onder the Right,
The Land Comnission {ound rhe inclusion of such a condiuen m a
right of occupancy strange and undesirable:

Tt feaves Hhe vesolution of the conflict of interest Betiwaen @ brivale

occupier angd conservarion needs in the bands of the ovcwpier, the

latter elearly baving considerable leaway and freedow, Whap this
provision oleqrly stegeests i that there was aund s a serioss conflic
of fnterest Petireen a parse controlled area aud air accspicr and that

QR gttt pings made o overcorie the corngflicr by the ciid cosdition

rather than refusing the graur t the first place™ [Tanzania

1904 Vil T1:34-3],

The company had made use af only some 16,0400 acres or 4 per cenr of
the criginal granc. {dne witness stated o the Land Commission that
when the company attamed full capacity it would bave required
between 30 and 40,0000 acres or enly 10 per cont of the land grant.

In 1983 the company was talten over by the government under Act
N 2 while the occopicr, H. Stevn, was cxpelled from the cooncry,
Evenenally, che Rift Valley Sced Company was handed over to a para-
statal, MALMCO, which has developed onby the northern poction., Cher
arcas have been setelisd by villagers and sosme have bevn alicnated teo
safari companices and other influental cotsiders.

Im 19%4 the press reported that Mo Steyn bad been given bacle his
land {The Fxpress 13-19 Moy 1994). This raised an outcry and as a
result the effer was withdrawn and M Stevno was apparently lefr with
onfy 14,000 acres. It wos even alleged in some papers that the reason
behind the opposiion w the retuen of the 381,000 acres wo M Steyn
wias not patriotism, bur ravher sell-mrerest; a nuniber of “hig shots®
were allezed 10 bave occupied the land alter Sveyn's expulsion (Sthaba
15-21 February 1594), Wharever the truth of these alleparions, rthe lact
remains thar a very large area af land was alienated withour coasulr-
oo of the customary awners and against national, in this case includ-
I, conservation, interests (Tanzania 1994 Vol TIWNo. 7).

Under the guise of liberalisation, there has developed what is now
popularly called ‘land grabhing’ bhv persans in positions of power or
marerial wealth and infloence. This s particulacly prominent in rhe
Argsha regicn, alchvough iris noc confined co it Tn Lalkisale villape, rhe



Land Conunission was given a list of 70 names and arcas of land
alienated to politicians and bureaucrats contrary to the provedures laid
davwrl, and against the wishes of villagers, The Iist reads like 2 “Who's
Who' of national, regional and districr government and party prople
ranging from Menisrers rhrough Regional Comrnissioners o Police
Commanders, and including peivate compaies which presumalsly
muost have found favour with the powers that be, It involves some
19,000 acres of land, the largest alienarion being around 1,000 while
the smallest is 100 acees (Tanzania 1994, Vol [LINo.6). 16
Given the paucity aof records, the discrepancy between acreages on
the register and on the ground, and the non-repistearion of letters of
offer, it is nat easy o estimate the extent of alienations in recent years.
The Land Commissiaon compiled a partial pictore of the registration of
*nffers of right of oconpancy™ over plots of farmland exceading 30
acres in the Maoshi and Dar es Salaam Registries of Tocumencs for rhe
period 1987-92, The Moshi registry covered Arusha, Kilimanjare and
Tanga regions [north-eastern zone) while the Dar es Salaam regiscry
covered Lar es baflammn, Coast, Morogora, Mowara and Lindi regions
fcoastal zone), Land registered during the period amountad to 205,358
acres belonging to some M) propecty holders, the average size of
holding being around 1,132 acres [lanzania 1994 Voll). However,
these figures do not inclode a few very large-scale abicnations to for-
vipn companics (some of which hawe become contennous) which are
cacricd our at nagonal level and eventually registered in the Regisery of
Land rather than Documenes. Nevertheless, the Agorces can be consid-
ercd indicative of broad rrends. They are summarizsed as follows by the
Land Commussion,
“First, it is elear that only relatively farge bolders — over 200 aores —
register their land, The rest oww wnder exstosmery vighds, Thas for
the north-easters zone, the proportion of repistered land in the cale-
pory of boldings of over 200 gores was owver 90 per cent, while in
the case of the coastal zone it was almost 25 per cent, Broadly, these
nropoitions covvespornd to owtsider/villager division in erms of
crrershin as well,

“Secondly, the averape size of boldings below 500 acres does nor
differ o lor betwees the fren zongs, Bup the average size s the yanpe
of ouer 500 gores in the cogstal zoue f2 orer Y000 gores wwhile that
i the sorth-caster roue e oper 1300 acres. Thus larga-seale alicn-
ation in the coastal gone - and this is privrarily v Morogoro — is
vary farga.

la

Fur a detarled study of alienations and che pliche of the MMaasan in Simanjizo, e [soe and
Frovkingtun, focthcuming. I am pratefol ro the authors fur letting me s theic eeafe
"ffer of 3 might of accupaney” shanuld be distioguistued fmam o flerer of offer® 0f 3 righ) ol
occapaney. The former rofees o an allocatinn of masumneged Tand, which is wsmally regis-
rered in che Regisoy of Documents. The latoer cefers oo che allocadon of snnveyed land
and evenenally results in the rrant of a certificase of werupancy which is reristered in the
Repistry of Titles (Tames 17711,
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wTfirdly, aficnation i the range of 200-500 acres i the eoastal
regiamn is cosmnai, with over 200 bolders. This veflects the scyamble
for farmland ground Dar es Salaam mainly by ‘outsiders” resident in
the city. This phencmenon was cloarly ane of the subjects of com-
plaints received in evidence. ..

“Fourthly, the concentration of ozemership #s marked in the case
of the coastal zone. Within the vegistered land, ona-fourth of the
holders owned over 90 per cent of the land, And the average size o
Briding fn the range above 200 acres wias 40 tirnes that of the aver-
ape bolding in the range below 200 acres. ...

"I is clear that land alienation and swebsequent registration: if
cosentially a phenomenon related to taking over of village farmlandy
by persoms from oulside the villages. ‘Thiz is borme out by a Large
body of cuidence recefued by the Land Cospenission” (ibid.: 31-2).

Privatisation
Trivatsation of land has taken various forms causing inevirable con-
flict hetween the interesis of the villagers and the new owners, With
economic liberalisation, some of the former owners of alandaoned
farms and estatcs have returned to claim their proporties which srill
zppear in their names on the Begister. Ta ather cases, {ormer owners
have sold their intetests 6 ‘Hew’ OWNers, ¢f hanks have moved to fare-
cluse mortzages and sell off the marcgaged property. o all these situa-
tions, the villagers had sertled on alienated lands. In many cases regis-
wred villages had been established with the enpcouragement of the
authodsies. Yer the settlers are now being threavencd with eviction by
the old or new owners or purchasers reclaiming their landz. In regions
of land shorcage, like Aromero and Tanga, vast racks if land were
alienated to scrrlers and sisal estatcs, giving rise to bitter opposition
fram the villagees. The demand now 1s reliseribute the land ro poeas-
ants and pastoralists who have devcloped it over the years rather than
give it back to the so-called ‘eparners”, But the aurhorities have failed 1o
react positively to this for fear of scaring prgencial ivestors away. In a
few cases, the Land Commission found that even where ritles were
revoked with a wiew to redistributing the land, it coded wp i the
hands of well-connected individuals rather than the villagers:
“Speaker after spreaker at public Hearigs Aruereru spoke bitterly
abrout fand being given away to foreign ostrich breeders ard flower
prowers who are busy evicting fond-growing indigenons pedsantry.
e toere tald thar the fight for independence 1vas for land; the
peaple bad yet fo get thew lasnd, and therefore indeprendence”
[Tanzania 19%4:62). '
ln other cases, with the privatisation of parastatals or the parastacals
themselves selling off land, it has ended op in the hands of *outsider
individuals ar companics, In 1986, the government suld off some nine
sisal cstates, a total arca of 49,000 acres, at an AVLTUEE price of less



than five US cents por acre (Daddy News 14 Aopust 1992, quoted
ibid.:63) ¥Yer there 15 a demand to give land o former sisal workers
who had settled o the area, and who are being threatened wich evic-
tion. Two “‘disputes’ noted by the Land Commuission (Yoll1), and sum-
marised in Bux 4 overleaf, Ulusirate some of the points made here.

Real estate development
[n weban aodd peci-urban areas econornic liberalisaaon has accelerated
at such a pace cthar customary lands are being brought under statutory
tenuce, With the influx of foreign enterprises and service induostries —
banks, foreign exchanpe boreaux, msurance compaaies, botels, and
casinas erc. — there Is an increased demand [or conumercial premises
and residenrial buildings. & nomber of real estare development compa -
nies have come into being, Prime plots are being carved up by local
enrrepreneurs and Jeased out to foreigners ar very high renes. Crhers
are having their farm lands in peri-urban areas surveyed and certifi-
cates obtained in anticipation of the expansion of wwn houndaries.
Real estare speculation has begun in earnest. As has been shown, this
will ultimately mean che expropriation of customary lands by richee
and more powerful elenlents in society.

The developments described above have given rise ta debates and
demauds made by different sections of saciety as toe how land enare
should be nrganised. This will ke reviewed bwicflv in the next chapter
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Eox 4: Loss of land through privatisation

Luhembe is a registered village situated in the Kilombero area of
Marogore region. Sometime in 1974, the District Developrment
Corporation of Kilosa district applied to the village for some 2,000
acres. The Yillage Council was opposed to it and the matter was
taken 1¢ the Village Assemnbly which refused to grant the
applicatien. The District Commissioner continued to axert pressure
an the village. Eventually, he farced them to give in and the
Corporation took possession of the [and. Some villagors nccupylng
the land were compensated; others were not.

The Corparation operated the farm for some years but the
project failed. The Corporation defaulted on its loans from the
Tanzania Investment Bank (TIB). Tha farm was eventually sald to a
private company 1o meet the mortgage. For reasons not leas in the
evidence, the amount of land advertisod by the TIB for sale,
eventiually surveyed (by private surveyers in the purchaser's empioy}
and reqistered in the name of the company, wwas §,000 acres.

It appears that after the sale the villagers were. allowed to use
some 2,000 acres for a time and were later told to pay 5h.3,000 as
compensation to the company. The villagers complained about
having 1o pay compensation for what thay considered to be their
own land which had originally been taken away from them without
their approval or campensation,

Luhembe is a prosperous village but suffers fram land shortage. A
part of the village has been taken over by the Kilambero Sugar
Company, while anather part has been absorbed into the Mikumi
National Fark. [t was alse alleged that some areas of the village are
used by the top officials of the company: the villagers do not know
hawy they obtained this land {Tanzania 1994, Yol lLMa.21].

In Kilimanjare region, a considerable amount of prime land had
been alienated to settlers during the colenial period. Some of this
was natienalised in the late 19605, but many of these farms were
inefficiently managed by the government or the parastatal bodies
put in charge and were more ar less abandoned. Former workers
{manamba)1® settled on these farms, but were not given any formal
titles or security. In the case of one farm of some 850 acres in Hai
district the title of the former owner has never been revokead,
However, evidence to the Land Commission testified that a big
agricultural parastatal was using the farm and had leazed it out to a
private seed company. The parastatal was trying to have the farm
farmally allocated to it, while at the same time former workers’
who had settled an the farm (supparted by Hai district
administration) wanted to have it allocaled to them (fbid Mo 15;
cep afsny No 247

13 The teren asagaeanted refers to migranc worlers dusiog colondal tirpes, s0mng oF whoo sor-
tled in che arsas surrounding the fanme and  plartations wheee they were ariginally
crmployed.



Chapter 4

Towards a new land policy:
preview of social forces

sinee the abandonment of sfamisa policies and the adoption of eco-
nomic lberalisation, official and scmi-official pronovncemoents have
beent msde abouot the creation of 2 land market, Suggestions have been
put Forward to individualise land tenure on a freehald basis, or ot least
to insvall secure, lonp-rerm and unrestriceed leaseholds ouatside the
over-arching conrrol by che state {Broce 1994 In this respect, consul-
tants have been working, under the sponsorship of the World Bank, on
avechaunling the legal framewoik. The poal is ro create a private peop-
erry regime in land which will also (acilitace the nepotability and
rransfer of real properry (see, tor example, Steprtos and Jobnson 1993,
It & in this concext chat calls are being made to streamline legal and
admenistrative procednres and the machinery invobred in rhe glloca-
tion, supearvision, regiscration and titling of land.

A “free marleet” means differene things 1o different peaple, While
Foreipn advizsers and local hureaucrars generally agree thar che state
should withdraw from direct ownership, there would probably e no
agreement on the extent and natare of ks indirect interventian. For
nstance, ‘free marlet’ proponcnts of all persuasions recognise an
active role for the seate in creating an enablimg environment for the
‘frev mnarket™, In this regaed, they see oo contradiction in advocatne a
nOan-intecventionist state, on the one hand, and uoging the stake to cre-
ate 4 legal, policy and administrative framework to facilitare the oper-
atien of 4 land market, on ehe othee At the same tine, local burean-
crals whese rent-secking depends on thewr formal role as adminsira-
rors and sopervisors would Be very reloctant to give up their oltimae
autharity and decision-making powers over land {Hoben 1993, W
have aleeady seen how this tension is constantly reflecred in such ssues
as the demaccation of village boundaries and the vesting of cadica) ritle
in the executive (see alse Chapter 81

The same logic underlies the srarus af cusromary tenure, particual-
arly in wrbran and peri-urban aceas. Tt is afren argued thar costamary
tonure is oot appropriate for the modeen conditions of urban areas, In
villapes too there should be encouragement 1o convert customazy into
starutory tenure. These arguments are premised on maodernisation and
nco-liberal models which have resurfaced in the Tanranian develaps-
ment debate of ehe 1985 and 199305 In practice, as we have sesn again
and again, the conversion of customary ta statubory enure inevitably
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leads o the expropriation of customary lands. It malkes such lands
availalle to thase who can nmiobilise resources and have influence in
the corridors of povwen The delegitimisation of costomacy land regimes
as “hackward™ ofren goes hand in hand with the implicic rejection of
contred over land mateers from below by customary owners - corrumno-
nitics of indigenous land vsers. The wonsion betwreen top-daswn admin-
istration of dand and bottom-op democrasic control continues, there-
fore, o be one of the nageing issues of land police

These 1ssaes are further comphicated by the tension becaeen immig-
rant communitics [Asians, for example! whoe have historically wielded
econeimic power, aml the cising numbers of Afnican entreprenears whe
are scceking a place in the liberalised cconomy. 1o reladon to land,
arpumments are often heard thot only wazares (ndigenous nhabicants)
should be able to own, or should be given priority in the ownership of
land 1 which they can then use as cquity in joint ventures with foreign
investors. In chis respect, the active intervention of the stare is soughr,
Private indigenous entreprencurs, who wouald otherwise support the
‘free market” and a non-interventionist role for the state, wouald prob-
ably argue for the state reraining radical wtle as an ultimace control
over the allocation and supervision of land. This has a two-fold pur-
pose: {a) to give wizat an edge over non-wasara, specifically when ic
comes o going into partnership with {oreien investors; and (b)Y to
ensure that once land is allocared o enrerprising ‘moden’ wazarna,
other traditional toazarma — vilkagers, *squatrers’, customary claimants,
ete, — do not disrupt their secoricy of tenure by prorests, complaints
and disputes. The tension berween nacives and non-patives, and
hetween citizens and foreigners, in relation to accessibility ro land and
its resuleant impact on social differentiation, ca::-ntu‘_uues 1o be another
narcsolved area of land palicy.

As will be argeed larer, these tensions cannat be wnderstond excepr
in the larger conexe of the cconomy as a whole and the envisioned
path of development which fself continues to generare irs own conlbra-
dicticeers. The firse phase of government under the leadership of Julius
Myerere posowd a kind of stare capitalism, inspired by the idealogy of
iasrrac, with the active support of western social-democrarcic scares
and the: World Bank in its Maceamara phasc. The sccond phase ander
President All Hassan Mwinyd uneritically embraced liberal adjostment
polictes under the dictare of the Intecnational Monetary Fund (IME)
and western “donopes’, The policy directions of the third phase under
President Benjarmin Mhkapa have yet to be spelt out in any coherent
masnet, bur the pressures and policy conrols asserted by weston gov-
ersments (and MNGOs) and the World Bank/TME contnue aunabaced.
T all fncents and purpases, policy-makinge seems to be slipping our of
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the hands of the government into those of the ntemational Ansncial
institutions and their consultants. Be that as o may, over the last live
years ctforts have been made to formulate a land renuee policy, appar-
ently under the prompting of World Bank officials and consultants.
Ofticials of the Ministry of Lands have peoduced several dealts sinl-
taneously with the Land Conunission’s report. The mrodies operandi of
hirw a proposed land policy should finally be adopred — through pub-
lic debate from below or official pronoutcements from above — irsell
remains neresolved, The policy debate will be discussed further in Pase
111,

Widespread land alienations, increased insecuricy of customary
rights, and the prowing apprehension of villagers abaut rheir land, have
been exacerbated by the palicy of libeealisation, Whether national land
policy and the eveatual legislation should simply reflect the existing
trendd or should reverse it in favour of peasant and pastoral village
communities is currently the bone of contention, Tt is n this cantext,
aned in wharo wirimately is the political damain, thar the recomnienda-
tions af the Land Comunission shiould be evaluared.

The Land Commission malees it explicit thar a nadonal land policy
cannot be determined outside the envisiened parh of development. The
Commission reviews past developmenes which were invariably pre-
mised on nottans of modemisagion based on large-scale produoction,
thus direcrly ar indirectly undermimiong smallhelders. Ik argues that for
the foreseeable future Tanzania iz lilcelyr to remain a small peasant/pas-
toralist economy. Small producers and ¢he production of {particulacly
Food)h crops for subsistence and for the market (particularly che domes-
tic marker) shoold be the comerstone on which o base a national laned
pedicy. The so-called oueside inveseor, wherher bocal o foreign, has
little interest in produocing for the domestic markee:

“His interest Hes e bigh rafes of profits in the first place, rapid

redrris [ fhe secomd plece and acowsmplation of Bis profits in a

‘safe’ havern uwtside in the thivd place. Snch an {nvestor is walitely

to prraduce food, and even i e dogs, be will produce it for the ten-

Lerdte export nuarkels regardiess of the need at fome, Moreover, Bz

etecess o fand Bas miore often than not beer at the expense of the

food-growing local peasqurry or the Hrestock-bolding pastoralists
who consegrenrtty find themselves landless and without foad”

fTaneania 1994, Vol I:138).

The Comumissian recogoises thar there are internal forces, within vil-
lage cosununities, which have the porendial to be the engine of acco-
eaulanion and inpvestment in the rural secrar, and which hold our grear
pramise foe nacional developmenr, as opposed to investors from our-
side village communirties:

“These forces develop spontaweonsiy as a raslt of differertiafion Ik

the smaliboldsy econormy In the lterature, they are often described

ae 'tiel peaspuets' or kulaks, We disétuguish fhewr frone capitalist
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farmers, Unlike the latrer, the former are not simply snarnagers and
superoisors bul continue to work on their lbaed, In the past, they
were identified as real explodiers’ and therefore stifled and sup-
pressed, We belicve that ar this stage of oar developmrent they gre
oxe possible agercy of accusmnlation frosme belome or a mational
agrarias and pastoral developrent, atbeil capitalist, There Is some
chaice that such type of developrent wonld be orgavic and integral
i oy saciely, national grd desmocratic in character and sustainable
irt fhre lowgr vare” (thid D138),
The Land Commission constrocts its recommendations for a aew fand
pulicy in the context of enconraging the processes of accnrnulation
from bulow (sce MNeocosmas 1923), ralking full accounr of the evidence
ir recelved. While land tenure palicy alone cannot guarantec the
desired dircenon of development, it can nonetheless faciiitate it if re-
inforced by complementary policies and serucmures 0 other sectors. In
the light of evidenoe which condemned the existing nen-parricipavory
land structeres and practices, the Comnmission adopts a democratic
fand dispensadon as the cornerstone for its recommendacions on the
. Instindtional and legal framework of land tenare. In sharr, 0 its recom-
menditions the Commission is guided by the perspective of zuto-
nomous and demeocratic national development as the desired path of
development. Tt 15 in the context of a demaocratic natonal dispensation
that che vecommendations of the Land Commission can best he undet-
stood, The recommendations are summansed and discussed in Tare 1,



Part I

Democratisation of
land tenure:
recommendations of
the Land Commission



Chapter 5

Land tenure policy and structure

46

Land as a constitutional category

Land is an important eescurce and cenrral tor the [ife of the nation.
Land policy and the svarem af ownership of [and (land tenure) should
be a marter of long-rerm development defining the very character of
the country. Major principles governing land shauld be the result of a
broad national and socjal consensus and should therefore be embodied
in the Consttution, These are nor macrers which should be left o be
defined by the government of the day and embodied in an ordinary
Act of Parliament, All land in Tanzanta should be divided into nationai
lands and wvillage lands. There shonld cherefore be no land whase
renurial starus 15 unknown or ambignouws, The Land Commission rec-
ormmnends that the main contnours of a new land renure system should
be stipalated in the Constitucion.

There are additional reazons why land ought to be a constitutional
category. First, by malcng it such, the system of land tenure acquires a
high profile and [egitiniacy. This is important if land 1s not to be seb-
jeceed ro the vaparics of shore-term politically modvaced changes and
administrative decisions. The review of experience o Pare [ demon-
strates the disruptive effect on land tenure and oights when land s sub-
sumed under ordinany law and administeative practice.

Second, while the Constiention can also be amended, constitational
changes wsually attrace greater atention and public debate. By making
lanl a constrrutional caregory, changes mn the tenure systemn proposed
by an incuembent rovernment would have to be soubmitted to public
debate, wide scrariny and broad consultation with people beyond their
representatives i parliament.

Third, in the currear debate on the naruee of demncracey and the
new canstitntional order, it is hoped that linking tand o the Consii-
rution will bring inte focus one of the cencral jssues of demooracy —
democratisation af control aver land (see Oloka-Crovanga er gf, 1994;
Kibwana er af. 1994: Shivii 1997a).

This propasal by rhe Land Commission iz andoubtedlr 2 major
departure fram the past, when neither the Constitution nor land was
cansidered as of central imporcance by the seate. It also departs Fuanda-
mentally from the current debare on the Conseitarion and democracy:
Thiz lacter delrate has tended to concentrate on élicist and bureawcraric
concerns about ‘adjusting’ {in the shadow of strecroral adjustment?)
the orzanisaton and administration of political power, while excluding



the concerns of the large majority of people relaring o the use and
contral of cesources. To be sure, the two sets of coucerns are not unre-
lated, alchough they may be presented as such i the official disconrse.
In the popular consciousness land and demoecracy are invartakly linked
and *discussed in the same breath’, as the evidence hefore the Nyalali
Commisston on the Parry Systein?? {Tanzania 1992} and the Land
Commisston shows, The Nyalali Cammission observed:
“In the comrse of ity repfonal and districr tomrs, this Crompsissior
received nudy complaints frown the general public in respect of lared
paficy cead termire in Ibe country, specifieafly Tanzania Mainiand.
These complaints po dowbt are basic i1 sa far as thev relate o ard
affect the welfare of the society This Cosenission, hoteeren
restraing Hsell frow seabing specific veocmmmendations since i §s
areare of the existence of anorber Presidestial Cosmaission wmder
the Chairmanship of Professor fesa ¥hivi, dealing specificatly with
Laated tennre and policw This Comsnission bealieves that Professor
Skt Land Commaission wifl lnok tuto the whale matter in detodl
artd give approprinte recowmmendations ™ Vol [L:5%9).
The Land Carmunission Repore devotes a whole chaprer wo popular
pariicepation:
“The ventral focus of a large majority of compiamis received by the
Comrmission in varal areas roas that the villagers concerned bad nor
Neen invalred or bad wai particibated in the decision complafued
gaainst, Harreknshirikisinea [fuwe were ol nvolved’) was tlhe co-
stant oy, In fact, this is the thene that runs Wronpl) and waderlies
pirtrally the whole of Part 1. The demand for participation toas not
saade i arey general fasbior bud el respect to spectfic fssues of
adrrinistratione: of lard, ..

“Iar wrbas areas, there wds no diveet evidenice of the dessand for
parfciation cxcefrt frowr mhabilants of the so-cqlfed “squatter’ and
peri-urban areas. Relatively better-off inbabitants of the cotres af
tocerns arel sueborban areds probably huowe bore, and have enough
miaterial gnd politicel clowt, o ‘rer aronwnd’ and thercfore do not
feel the saime need to partivipate v the adwiinistration of lard.
Orther mbagbitants often complained of lack nf consaftation ared
informnation on proposed planning, sprveying ov other land develop-
rrzerrls inl thelr nefpbborrboods. ..

“From the opiions expressed by witnesses, e Cononission
formed the {mpression that villagers cxpact to participate in the
maleing of decisions on land allocation, i the processes of delineas-
ing their villape bonudaries and in the processes of alivnation and
disposition of land, These waticrs, wmalike i wrban areas, are con-
sidered to be of a preblic, noié a private, adtare by oval folh, Tt gz

A0 The MNyalali Comimission was appoanicd b the gnwernmene oo discover people's views o
wheaher they wantee ne enarinne wieh the one-parcy system or go multi-pacty, Following
the repiant, the Congciturioen was amended to permit molti-pacty politics.
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antside the terins of reference of the Conenission to exanime it any
great detail the structure of porticipation in the villages. But iz view
af the constaut denand for participation it land matiers beard in
villages, the Commissiun conchsded that no land policy or terurial
systerm af the village level can ignore the stesetures of parlicipation
ire the viflage™ [lanzania 1924, Vol [:24),
The Land Commission (s clearly acknowledping an inseparable link
hesween Jand and democracy in popolar perceptions. In this regard
nopular perceptions are not very far removed from what policical
peonomy theories teach us. There is a duep structural link berween rhe
mse amd control of resources and the organisation and exercise of
power, Contenl over resoucces is che eltimate source of powern The
people in their own way have interpreted demaocracy to mean control
over land throwgh direct pardcipation in bodies supervising  and
acdminisrering it. The Commission’s recommendations give this popu-
lar understanding a constitutional and institational framework in
which it cau opurate.

Diversification and democratisation of the source of
radical title

'l'he most fundamental characteristic of the land wegime under the
Land Ordinance is the maonopoly of radical ficle over all lanls vesred
in the President as [Head of the Expeoutive. The Commission recom-
mends the diversification and democratisation of the source of radical
dele. Mational lands should ke under a National Land Commission
NLC) whase soverning body woukd be the Board of Land Com-
missicners (BLC). All national lands would be vested o the BLO to be
held in truse for the use and benefit of vhe people of Tanzania, Village
lands would be vested in cheir respective Village Assembiies (VAL 1o
he held for the wse and benefic of villagers. Both the BT.C and the Vs
are established by the Conatitution fram which they derivé their corpo-
rafe status.

The “trust’ in this context i concerved to be nor only a political, bBut
also a legal trust. This is a deparcmare from cofonial jurisprodence
which construed ‘rribal or native lands® held 1o teust by colonial state
organisations (o mean a ‘political rrusc’, in which case a breach of trust
had no remedy at law. According to the recommendation of the
Commission, the Land Commissianers, as political trustees, would be
accountable to the MNadonal Assembly, while as legal trustees they
would be in a Aduciary relationship with the peaple of Tanzania. As

au

YVillage Assemblics and ¥illage Cuouneils wene set op follewring villagisation, Their sirac-
enre js provided for in che Luecal Governmenc (District Ancharicies? Act. 1352, Mo 7 ‘This
Bss hwecn amended several times following constitutiona] amendmets providing for a2
muli-party spsten, The Commission's cecarnmendacions were rade before the lateer
arncrndments. In any case, che recommendlatinns would reyuire considerahle modifeation

of the existing village gorernance,



beneficiaries, members of the public would have a lncws standi to hold
the trustees answerable through udicial process. 'The Commission
argues azainst any derailed teasing out of the vanous incidences of
such 2 roust in 2 statute, Tr maingaing char these should be allowed to
evolve through a process of creative {judicial} law-making bascd omn
pracrice as it develops on the ground and drawing from the cxpericnce
of arher shimilar institucions. _

The Tand Canmmission calees extra precautions ro avold che possibil-
ity of the NEC developing into a monolithic central burcanceacy. This
i5 done bw providing checks and balances within its stroctuce, inclod-
eng the provision of semi-antonomous divistons and elected warnd and
district land allocarion and planning committecs at the disteier level.
Bug the most important check wonld be the fact that the WL dees nor
administer all lands. The Commission belivves that the Fact that village
lands are vested inoover 3,500 Yillage Asscnblics in relation o which
the NLC™s role is stricthy advisory would provide a formidable courn-
tervailing power

The Commission's recommendations da amount 6o 3 substanciz]
modification of the existng state structure which was consreucted in
the image of the colonial state. The modified structure iz cepresented
diagrammatically in Figure 1. The administeation of land is discon-
nected feom che excecotive arm of rhe stare at bhoth the highest {srane)
and the [owest {villagel levels. The NLC is nor another ministry o
parastatal in charge of land, just as the WVillage Assembly is noc another
rung of ‘local povernment’. The NLC is conceived as an extra-cwecu-
tive body independent of the execurive, I this regard it is analogous to
the judiciary. Yet unlike rhe judiciary it is an executive, and not an
adjudicarory ov a eepresencative body. Again, vnlilie the judiciary ir is
divectly under the supervision of and answerable to Parhament
throngzh: (a) rthe Mactional Assembdy’s Lands Commiteee, (b) the parlia-
mentary  confirmarion of Presidential numinecs for membecship
tincluding the Commissioner-Gieneral} of the BLC; and () the removal
of commissioners hefore expiry of their tennge through parliamentary
impeachment procadores. In effect, while the NEC has executive inde-
pendence, and in that regard may be seen as victually a “loacth” arm of
the scate, the proposal does not offend the basic constilucicnal princ-
ples of the separation of powers, the supremasey of parliamenr, and the
independence of the judiciary,

At the willage level, land is delinked feom the Village Council which
is the cxecutive arm at that level, and linked o the argan af direct
demoxracy, the Village Assembly. The independence of rhe judiciary
frem the village executive expresses irself in rhe independence aof the
Bevaze fa Wazee or Elders Council.

The main features of vegimes {or village and narional lands are sum-
mansed below,
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Village lands

Demarcation and vesting of village lands

‘The division between village fands and vatioral lands takes the former
as the point of deparmure. Thos national lands are defined as all lands
which are not vitlage lands. The linchpin of this division is by whom and
huowr village houndaries are defined. As has been shewen in Pare T, this has
hitherto been contentions, The sght of the villagers 1o wwr, conrol and
supervise village lands can be rendered inconsequental if thev ace oot
also invelved in detcrmining village boundarics. The problem of demar-
cating villege boundaries constitures the basic conrention berween the
central and local government bureaucracy cmbedded in state organs
ranging from the Ministry to District Coutweils on the one hand, and vil-
lagers on the orier, about whe widmately decides how much land Falls
within the village. More village land means less land under the conreal of
the state. This, in turn, determines the power and resource base of the
state bureaoncracy and those whe have leverage over it

Figure 1: Propasad place of land in the general state structure
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Source: Repgort of the Presidential Commission of Enguiny inta Land
flatters, Vol 148

Orften chis basic contentton is presented as an jssue of land-use plan-
ning ar developmental and eceological management. The planoers
aTgumenT funs somEhing like s, Radonal fand uvse can only he
determined by competent and expert personnel. As villagers lack com-
petcnee and resvurces, the state should assist chem to plan their land
use. Phe mast rational way of demarcating village boundaries is, there-
fore, to hase rhem on foemal land use plans (see, for instance, Tan-
zania 1994 Vel Minoricy Repoet 13



FEconomists and respurce managers argue that villagers do not have
the capacty o manage their Jands productively and cationafly, Their
tradifional methods of exrensive coltivation and grazing lead o land
degradation. The effective way to conserve land is to withdraw it from
villagers contral [(see, far example, the SECATP dispute, Tanzania
1994 Vol ILNo.392). Policysmakers and development  practitioners
arpuc that if villagers were to derermine their boundaries ehen virtnally
ne land would be left for national developmental projects since village
boeondarivs run back o back (wegosgo kea mgongo) (see Tanzania
1994, %ull, Minority Report H. bt is therefore impostant chat there is a
reasonable balunce berween lauds allocated v villages and rhose
recaineed by the srate to ensure that “the Government is not left i a sic-
nadon where it is a beggar on land matters' {ibid. ). 22

All these arguments have a number of thinps in commen. They
assume 4 top-down relattonship with peasants and pastoralists, and
that rationalicy and efficiency are the function of technical expertise
and ‘sciencific management’ in which ordinary peaple have o role
except a8 abjects to be planned for and managed. The relation hetween
the village land use; land and the state is seen as one of management
and administration rather than of rights and oblipadons. In short,
develapment is seen as a technical process of medernising backward
people, in which the stare is the central agency. In reality, as ix clear
from the above, the argument abouor the demarcation of viliage lands is
ultimately concerned with the steugple over che major resource, land,
and is primarily a maeter of political struggle rather than sciencific
planning or ctiicient managemenr.

Fhe Land Commission places rhe praducers {caldvators, pastoral-
ists or huntersfzatherers) at the centre of its analysis, T cecommend-
ations on tenurial reform revolve around the need to protect village
lands, The point of deparmure for determining village boundaries is the
perception of the villagers themselres as to their boundaries. The set-
ting of buundaries should e a process of consaltation and nepatiation
between adjoming villages. Where conflicts are not resalved, they
shoudd be forwarded to the Cirewit Land Court (CLEC) For final deter-
mination. Where agreement is reached, che matter should bhe submiced
t the CLC for registration and certification. The CILC issues a Cert-
ificate of Village Land (CWVLY, not a certificare of title, The VL is evi-
denwce of vesting only. 1t s not negotiable ot any form and cannot be
used as collateral. Yet, the CVL is not simply a certificate of registra-
tian thar a village obtains on being reststeced under the current systerm,
and which delimits the terricocial poeisdiction of che Village Conncil.
The CVL is evidence of the oot title over land vesced in the Village
Assembly which is the superior landlord in its corporace capacity,

I i interesting, 1har chis fanmulacion was repeatedly waed i lize of aegoment b policy-
qiakcrs conmmentitg on the Land Commission®™s ceport (5ee Faec 11 For furcher discossion.
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1he supervision, management and allocation of villapr lands is vest-
cd in the VA and exercised by it o its public mectings. Powers over
iand matters are nof 1o be delegated ta the Village Council. Although
the VIO can put forward proposals relating ra land, it is the VA, as the
maost demacrane body in the village, which is the forum of discussion
and decision-making on land matrers. Neither the VA nor the VYO s o
have powers of adjudication over land dispures. All land dispotes ancd
claims, whether between villagers, or bemwveen a villager and rhe
Village Council or the Village Assembly, will be heard and determined
by the Baraza fa Wazee fa Ardbi (the Elders Land Councill.

malienabiiity of village land to an cutsider

Village lands are primarily for che use and benefit of villagers and shall
be lnalienable to outsiders. A villager is defined as a person who s
“fat ovdircrily resident and works in the village or {b) whose major
sieans of lelibood is devived from working on village land or (2) wheo
is traditionslly recogrised as g willaper by the viflage cowmunin™
(Tanzanta 1294, Vol.I.152). For rhiz purpose state instinstions, para-
statals, and companies which are nor exclusively owned by villasirs
are ‘gursiders’. On the other hand, companics jointly owned by Village
Assemblies and co-opueratives would be considercd as willagers®.

Evidence hefore the Land Cammission revealed the endency for
outsiders to become nominal villagers by making cash conteibuations
with a view o obtaming viflage land. Their sole interest is obtaining
land. This trend is found all around Dac es Salaam where politicians
and burcancrats have theic “weckend’ farms or have built lexacy resi-
denices. They originally obtained the kand by becomine nominal vil-
lagers. Lrencvally this land is surveyed and Certificates of Right of
Qccupancy are abtained. A3 a resnl, village land is effectvely removed
from the domain of cesromary law and the jurisdiction and contenl of
the village. Such peaple, in the Commission’s wiew, should be kepe ot
af village lands. Om the other hand, there is a nalucal movement of
people between villages. Generally, the newcomers are sccepted bar rhe
host communitics. These cases would fall within the definition of “vil-
lagers”. There may also be cases of people from urban areas whe want
to setrle in o village. Again such people would not be excluded if they
had been accepted as villagers by rhe host communitr,

However, there is another category of outsiders wheo can be allocaced
village land. Thuse ace peaple interesied in small-scale investment {in a
Bour mill ar a shop, for cxample, or servives, schoal, maoscee, church,
howpital, ere) which Is of muonmal berefit, Such peaple can kold laod
from the Village Assembly by way of customary leases and FHeences, as
discussed below, The Commission recammends that customary jeases
should be closely regulated so chat rthey do not become anocher means
of permanently alienating large tracts of village fand to ootsiders. Con-
ditivns for customary [eases should be stipulared by statote, althaush g
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Village Assemnbly may impose additional conditions. The Commmission
recommends the fallowing mininmm condirions:
A crstomary lease sball wot exceed & period of 10 years tust may be
rengired.
It shall be for a specified purpose of the kind alveady suggesfed gbove
but mot exclusively for agricalberal, borticdfural, pastoral or hike
Fefu st 10
The avea of fand granied on customary lease shall not exceed 3 acres.
The lease apreement shall be i writing and vegisteved in the Village
Fawd Registry and the lessce fssivd twith a simple certificale catled
Hati va Kukodi Ardbi va Mila, Like all other registrations done by the
Baraza, the registration of leases will also be the subfect of scruthny v
the CLC.
Crastomary loases can only be gramted by the Village Assermbly om
wnveewpied village lands, for wiich the VA oy charge renl,
Coastomtary  leases  shall  be  nomtransferable™  (lauzarnis 1994,
Vil I: 153

Licences can be used to grane land o ousiders for the purpose of
cxploiting (a) agriculinral resources for renewable porieds not excecd-
ing five vears, or {b} underground resources, in which <ase it would be
deme it consultarion with che refevant government body.

Registration of rights

The disanction betwreen a villager and an outsider is particularly
imporeant, becanse only a villager can clalin ‘customary ownersiig’ of
land in the village under the scheme proposed by the Commission. The
rrain lezal regirme governing village lamds would be cusiomary tenure.
This would inchide: tal lands claimed under customary law (the cur-
rent decmed rights of eccupancyl; and (b lands praperly allocared ro
villagers by the village authoritics, Any villager claiming land on vhis
hasis would be able to have hisher land registerad with che Village
Land Regisrry.

The Villape Land Registry is to be a simple system of recording land
rizhts and dispositions in the village, which can be maintained by the
village withour much outside help, The Rarazt fo Wazes will adminis-
ter and be responsible for registration, while the Clerlk to the Baraza
will aer as the Repistrar of dghts over village lands. Registratian will
be carried out through an open hearing which any villager can attencd
and make histher views known. Repistradon of Jand rghes is placed in
the framework of the judicial process rather than seen as an executive
act,

On regisration, the owner — whether an individual, a family ar the
clan head, as may be the case under local customary law - would be
issued with a simple certificare called Mty wa Ardfi yo Myla (HAM).
The boundary of the customary awner's kand will be demarcated in the
presence of members of the Village Coundil appoineed for that purpose
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by the VA, vntered on the certificare and countersigned by neighbours
who share boundaries swith the owner Aoy dispute will be resodved by
the Baraza fa Wazee. Holders of HAM would be reguired under VA
rules to Identify their boundaries by planting prescribed trees o act as
prdrra facie evidence of the accaracy of the boundary.

TWhile the FIAM will carry the name of the cwner it will also be
mandarory o inclode the name of spoose or spouses. Where an owner
awns a plot i another village, the name dhae will appeas on the carctifi-
cate in the latter case will be that of the person who actually waorks the
land and the name of the spouse will appear as the second name. In
this way the Commission hapes to make an inroad inte the problem of
gender inequality which 15 often found in the customary land enure
regime, '

The legal implications of including a spouse’s (in practioe the wife's)
name on the HAM ceriificate, in respect of ownership rights, roles of
succession and matrimontal division of property on divorce are noc
spelt oot bv the Commission. The Land Commisston wis of the view
thar these should be allowed o develop through judicial interpretation
by the Baraza o Wezee and higher courts in the conest of cxisting
and cvolving relarionships and values in the village community, Such
ant evolution of Tanzanian ‘comman law® would be more argagic and
would have grearer lepitimacy than siatutory law imposed from above.
This issne is discussed further in Fare IT1

Ceiling on ownership and dispositions

In keeping with its major premise of encouraging and facilitacing aden-
mulation Fom below, the Land Commissien tecommended that there
e @ statutory ceiling of 200 acres on land owaership in the village.
This was arrived at by taking inee acoouns the experivnce of the coun-
try's rich peasanr econonyy, pardeularly in Hanang, Mbalu and other
disrrices. This upper Tinie was considered adequate for medinm-sized
ranch activitivs and mechanised agricudtnre. However, it is only a
statatory upper linnt Wichin it Village Assemblies inay set hnwer ceil-
ings m line with their own requiremncns. Wharever ceiling is applied,
the rationale 1 to permit limited differentiadon of ownwership sedighin
the village, while ar the same time guarding againge the accomaulatian
of land by a few willagers rendering others landless. The Commission
believes thar this will allow the development of pradustive peasanc
entreprensirship, while hindering (or at least making difficult) hoard-
ing of land for speculative purposes.,

A villager who has ¢he maximum land holding and who wants
expand, would be given priority in the allocation of national [and.

The HAM as a certificate of ownership will be negatiahle wod rrans-
{ferable excepe ta owsiders. In this wav a lipited land marker withio
the village will be created. All transfers of land, whether by way of
sale, wift or inheritance, must he registered with the Village Land
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Repistry, othurnwise the transfer would not be legal and would transfer
no interest. All transfers, except by inheritance, wonald also require the
consent of the Barese, Withour it a dispositton would be null and
vaid. The Baraza s not ta refuse consent unless it finds that:

the spozse af the fransferor Bas ot consented to the trdusfer;

that the transferee i an owtsider;

that the fransferce will thereby excesd Disfher land celltng @ the it
fage; and

that the disposition will leave the transforor withowt nieans of lveli-
boad” (Tancsama 1994 Yol .1 155).

In principle, the HAM can be used as collateral to obtun eredit. Boc
because it 1s not rransferable to an outsider, it cannot operate a5 effec-
tive collateral for obraining loans from oatside the village, In any case
the larter has proved o be an meffecive form of credit system as many
studies have shown (see helow, Part 11I). The Corrurission expects that
the internal negotiahilite of the HAMN, and its use as a puarantes
(pledee), will creace an enabling environment for the development of
an indigenous credit system. Lxactly how this could evolve will have to
awair developments, but it dovs open up new possibilities 22 Tt certain-
lv does not hinder borrowing and lending of land, which is already a
caminen practice 1n raval aceas. Althoogh ir 15 0ot made explicit in the
repott, it seems that such borroivingdending as a limited form of qans-
Fer of incerest in land would require consent and regiscracion. If so, it
would provide a healthy form of regubation far the svstem which
wonld otherwise be open to abuse.

Inalienable lands, cormmons and compulsory acguisition
Cereain village areas that need o be conserved (warer catchment areas,
beaches, sacred sites. etc.) would be inalienable and under the direcr
control and supervision of the Village Assemblies. Arcas for comimon
use, such as pasturekands, village farms and so on, would also be under
Was, Whers conunon areas, parcicularly pasturclands, exrend over
more than one village and have heen traditivnally nsed by neighbour-
ing villages, the respective WAs can enccr indo JOint mMagagement agree-
ments to cegatlate such areas collectively.

Compulsary acquisicion of land for poblic purposes will remain.
Howvever, as this. power has frequently been abused, ar willage ax well
as national levels, che Conmission layrs down srtict conditions for its
ewercise. HAM land may be acquired by the VA {or the benefit of the
village as a whole; for example, to buld a school or canstruct a road.
Tf this happens, the land holder shall be emtitled ta compensation for
unexhausted improvements and also offered an alternative ploc4

13
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This csagld resalr in che emermence of 2 money-lending chass. Hoewsevae, cvon if ic docs, it
nocd met be prernicious.

Prowvision of an alternatve plot cannat, of course, goonn for ever. dMonerary Sompensation
as a Yasr resoot woulld still ke available. Moch will depend on che diretion ol develap-
ment of the overl| @ponomy.
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Acquisifion will not take effect unless these two conditions are satis-
[ied.

If a pubdic authority feeds to acquire village land for a specificd
public purpose {ic. the eserdse of powers of essinerf domain), for
example, the laying of electric cables, this wonld have to go theoagh
the ¥4 and wirdergo the fuliest consuhtadon. in soch a case, the land
acquircd will be jointly vested in the VA and the acquiring body. The
Commission recommends that ‘public purpose’ sharld be stricthy and
tightly defined in [aw

Safeguarding villagisation

The Land Commission recommends thar villagisation be safeguag rded
through saving’ provisions. Thas the consritudonal sipulation thar all
village lands are vesied 1 the Village Assembly will be gualified by a

. prowise which protects existing customary rghts apart from those

aftected by the process of villagsabon. The effect of this would be to
axringuish the customary rights of the relevant pro-villagisanon owners
Iy virtme of their not being saved. There would also be a provisa thar
allocations made during villagisation by praperly constituted audchori-
ties, attd according to the policy and procedures provided by the then
ruling party {even il such did nor have anthonty in lawd, would be
deemed to be customary titles repisterable as HAM, The idea of this is
to RAYE v proaect the achievewents of villapgisamion and accoramodarte
and assitnidate allecations made at thae time within the customary
tenare regume (sce the discussion in Shivii 1994 aad Parct | alove),

Nationai lands

Coverage
Marivnal lands are those which are not village fands and are o be

administeeed by the MNational Land Comnasstoo (INTCY The Land
Comimission recomunends land reform cheough the redistribution of
land in areas of Sfmrta_gc such as Arumern distoict and Tanga region,
The saving and conversion provisions mean that some alienated areas
under granted righes of cocupancy wonld revert to being village lands.
In spite of this, subsiuntial areas carrently under granced rights {for
example, urban arezs) and stacrtory allocations (such as rescroves,
parles, ere.) will fall into the category of narianal lands. Sowne arcas
under deemed rights, and peri-urban arcas already declared planning
arcas, would alse come within this catesory.

I'mspures as to what is village and whar is nanonal land woold he
reselved by the judicial machinersy, with the Circuir Land Coarr having
original jursdiction.

Forms of land holding
The Land Commission recommends fwo major forms of land holding



on natienal lands; right of sccupancy and customary righes. Rights of
nocupancy will be what are currently called granted rights of ococupan-
¢v under the Land Oodinance. In this respect all the major provisions
of the Land Ordinamce will be retained, wirth necessary changes imc-
grated into a Basic Land Law Act. The distinction beoween granted
and deemed righes will ne longer hald.

The cxisting mcidences of the right af occupancy and procedares
fior registration will Bbe largely eetained with three major changes. The
maximum pericd for a right of cocupancy will connnue to be Y49 yvears,
and the minimumm 21 years. Shart-term rights of occupancy will not be
permissible. Existing short-term rights will therefore be converted to
long-termn tighrs, The second change is thar horizontal enwee will be
introduced, enabling ditferent persons tor hold nghes of vcenpancy for
custommary rights) (o aparements, for example, in a building on the
sarme plor, Thirdly, building regulations will be linked to the tecm of
the rightt of occupancy and not to the location of the plot, ie. whether
it is in a high, medium or low density arca.

The Land Commissicn alse recommends a different coucept of
oy planning, argning that zoning into different densicy areas is
based on the colonial pracrice of racial segresarion which was adapeed
uncricically at mdependence. Customary owners indirectly lose cheir
lands hy failing to meet more stringent boilding regolations in low
densicy and medium density accas. People of modest means end up
having to build in hizsh density areas. Bost vrban services are alan
based on zoning. Low density areas are provided with beoer services
than high density arcas, The result is che sprawling of sloms with inse-
curity of tenure, oo the one band, and oy density areas engulfing
peripherics and pushing out omginal accupiers, on the other Dis-
advantaged town dwellers lose aur on both counts — land and services,
It was to take acconnt of the problem of expropriation of cusiomary
owners in peri-arban areas and general lack of securigy of tenore in the
so-called unplanned (meaning shum) areas that the Commission devel-
oped a new land right on national lands called *custrmarcy right’

Customary right2*

In the view of the Cammission the concepe of ‘customary’ s broader
than thar in ‘nacve law and custom® as defined o the Land Orodinance:
The Commissian recormnends that ‘customary land holding® should
nclude land held “under crstinn thrrowgh long cccupation gmd reage
wiich #s recaprised by the compeity vr meighbowrbood where the
farnd s sitregred. " (Tanzania 1994, Vol l161), This would oypically
cover an urlan periphery or a “sqoatter’ arca which is cccapied by dif-
ferent *native communitics” [inchiding possibly members of noo-indige-
nons groups), but bas developed a sense of negghbourhooad readivian,
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custom and an finformal’ system of rights and obligations. Such land
would also he covered by the notion of ‘custemary right’ and therefore
registrable. On registration, the custamary right holder will be gran pecd

"2 Curtificate of Customary Right for 2 maximum term of 2% and a

minimum of 5 years, with an opton (o renew which cannot be denied,

The idea here is that the owner of a &fbasmda (houselhut) o
sseecrfrilin {poor, African areas), for example, would be able to register
his right and opr for a term under which he is able to meet building
regulations imupediacely, Should he, in future, be able to meet more
seringent cogulapicons he wauld have the dght 1o extend his rorm 1o the
maximum of 99 years. On the other hand, 7F he was pat able to do so
he wonld be able to have his shocrer term renewed as of right.

The costomary right will have the same security of tenure as a right
of ooonpancy. It is negatialble and can be vsed as collareral. The primary
difference between these tweo rights lics in cheit origin, registration and
renewahbility. Right of ocoupancy s granted, customary riglht s claimed
and established through a process of adjudication and registration,
The process of registering 2 customary right is simpler and 15 done by
the Registrar of Customary Rights. A customary right can be rencwed
as af right {unless it is of 99 years or excecds 3% years when all the
renewals are added up), while the renewal of a right of cccupancy ol
less chan 95 vears can in theory be refused.

In sum, national knds would be held from the Board of Larud
Cownmissioners {BLCY under two forms of title anly — right of occu-
pancy and customary right. And this wonld be the case regardless of
who is the landholder — an individual, comnpany, parastatal, staturary
body, local authority or government institution. Lxislng scatuory
allocations (eg, nattanal parks) or goveroment allacation {eg. miniscer-
ial buildings) will he converred to an appropriate cighl af ococupancy.
Certificares will provide appropriate conditions such rhar they will no
be negotiable, nor can leases be areated out of them. Similarly, public
places, recreation areas, schonl cranpounds, ecc. will be held under a
right of cocupancy.

Allocation

In recommending a new method and new procedures for allocating
Land, the Comimission is mindlul of the fact that the cxistng pracrice
af urhan planning has in cffect becn capropristors. One of the majoc
elfacts has been an ewpanding population of “sguatters’; for Drar es
Sabaam it is currently esfimated to be around 60-70 per cent, Secondly,
many abuses in the process of ablocation (for example, double alloca-
tian] can be attributed to secretive/bureaucratic procedutes with na
participation from the users of the fand, Tt s the recogtion of these
problems, among others, that underlies the Commission’s view that
the ‘securicy of tenure” of SitOing oCcupants should have precedence



over planning processes, and that all procedures of planning, surveying
and allocadon sheuld be conducted openly and eransparently in such a
way that land users aud other members of the public are fully
invelved. The Commission, thercfore, recommends the following
sequence in the allocarion process:

Registratiun —» Plarting —= Srvewing — Certification — Allceatios.

Stage [ Registration

The allocation ar drawing up of planning or redeveiopment schenes
for any area of national land should be preceded by the registracion of
existing cights, The first step is to declare a registration area. All those
whe claim an inferest in a registeation area are reguired o register
their claims within a spocified period. The Repistrar of Customary
Rights {RICR), assisted by clected INeighbourhood Commitrees, should
adjudicate and register these claims and issue Certificates of Cust-
pmary Rights. Demarcation is 1o be by the gencral boundary methad
and sketches will be sipned by neighbours o show their agreement
with the demarcatiom of the plor, The certificate carries che condidon
that the owner will accept iminos madification of his rights and partici-
pate fully in any subscquent planning or redevelopment schemes,

The person claiming 2 customary right will have to show that
hefshe had such a right ae the time of the passing of rthe proposed new
lave. T areas which are aiready declared planning areas and the decla-
ration has not lapsed, the claimane has to show thae hefshe wouold have
had a custosmary right, if the new law had been applicable, at any ome
between the declaration of the planning arca and the date of the pass-
g of the new law, unless the claimane disposed of thar right volunrar-
Ty, 10 which case no claim wonld Ye This takes accoont of Tairy come
plaints received by the Tand Commission from former ocoupants of
planning arcas whao had been forcibly evicted withour compensation
and without offers af alternative land.

At the cnd of registration, sceurity of tenure is provided by the issue
af remistered ritles, Unoccupied lands available for allocation are wden-
tificd, to be followed by planning.

Stage Ii: Planning

Planning would rake place uader the procedures currently provided by
the TCPO, with appropriate amendments. Plauning schemes (or rede-
velopment schemes in already built-up areas, as the case may be)
would be drawn op and discussed i public mectings through elected
Land Flanning Committees at ward and district level. From this would
gmerge land-use plans and layours braadly identifving land uses such
as residencial, business, farmbands, etc. The next seage would be the
surveving of plots.

Stage I Euweying
Surveying woald be based on already approved derailed schemes {lay-

=



guts) and wonld take place m consultation with rhe approprate efect-
ed Land Planning Comemiteees. The Commission recommends thar,
where applicable, the neighbours of a plot being surveyved (represenra-
tives of neighlbouring comnmunities) should witness the survey and sign
the sketches. Final deed plans should afso bear the sipnarures of neigh-
bours or representanyes of noighboning communities.

=Tage 1v: Lertitication

This is a totally new stage. When the land carmarked for allocation
has gone throongh the processes of registeation, planning and surveying
it is ready for cercification. The appropriare organ of the NLC wiil
submir survey plans identifving plots by numbers with fulf documen-
tation to the Circoit Land Couvrt. The CLC will scrntinise the appli-
cattan, i 4 poblic heartng ot whuh oy mesnber of the public can saime
abjecrions on a point of law, policy or environmental requirement, ctc.
Ewven if there is no abjection, the CLOC will have to satisfy itself that all
the procedurcs have been followed and that adequate opporruniry for
puhlic participation has been given. Only when a certificate is issued 1s
the said land deemed available and ready for allocadon.

Stage V! Allocation

The Commission reccommends two types of land aflocadon: govern-
ment allocation or allocarians for public purposes, and allocation of
residential plots for dhe applicant’s own personal cccupation which do
not attract ay preminm although a reasonable rent may be chacged,
Any parcel of land nsed for prafit would be auvctioned to receive bids
for premium and land rencs. The fonds so raised go direcely o the
NLC to finance the land delivery system. Clitizens will have priogity
pver non-citizens in sach allocations. Allocation to non-citizens for any
purpase will artract a premium,

Crce the necessary certification has been received from the CLC,
public advertisements would call for appiications and tenders. The
applications and bids for tenders would then be subsnitred to the rele-
vant Land Comunittee for deliberation and allocarion.

The deliberations of the Land Commirtees will be open o the pub-
lic. The allacations decided on will be followed by the issee of Lecrers
of Allocadon accompanicd by deed plans and CEHC certificares. Within
six moarths of the date of payment of the necessary pretnium and rents,
the relevant bady of the WLC will issue a titde.

Pisposition, compulsory acquisition and
compensation
The principles applying to transfers, acquisition and compensaticn in
the case of village lands are also applied to national lands, Rights of

occupancy snd customary rights can be eransferred (theoogh sale, ete.),
but need o have the consent of the appropeiate district or ward Land
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Coounittees. Without consent, transfers would be nuoll and void and
cannat transfer mteresc _

S while a land market is explicitly rocognised, it is regulared to
take account of overarching social and economic ineerests. The
Commission assects that there is no such thing az a free market.
Markets should be nsed selectively and discriminatively in the light of
set palicy goals. Thus the state iself (the NLOC in this vase) sells land

by charging a premium and rents depending on the purpose for which

the land is to he uvsed. By rhe same token, while the sale of land
berween private persons requires comsent, such condent shall not be
refused unless: ]

the sale is clearly for @ specnlative aofrose, of

it 1ol weszelt iv a change of use, o

it ie against the prblic intevest, in whick case the public faterest must
ba clearly specified, ar

it silf leave the transferor gither landless or withust shelter or is one
of nndeveloped land™” (Tarreania 1994, Vol I1:1704

Even i this last case, consent may not be refused if rhere is a fem
agreement between the seller and buyer that, in consideration for the
partial assignment or teansfer of a customary nght (or a right of oocu-
pancy}, the purchaser will build for the seller un the lateer’s part af the
interest (whether vertical or horizontal]l an apamment or house consis-
cent with the development conditions attaching to a right of cocupancy
of not less than 33 vears. This is o enable a person of means to bay
land For hizther needs, while ar the same time enabling the seller with
meagre resources to abtain shelter

The selective use of the market is consistent with the Commission’s
overall approach of development from below to avoid the polacisation
of village society into a small unproductive, land-holding rentier class
at one end and a landless marginalised majority at the other, or in the
case of urban areas a small real estate “bourgeocisie” and a majority of
slum-dwellers, ' '

In the case of compulsory acquisition, the Commission recommencds
that the exercise of the state’s powers should be smictly defined and
regulated. The landholder should be compensared at rafes cinser to
market rates for uncxhausted improvements, and there should be allo-
cation of eguivalent alternative land elsewhers. As a last resore, where
altcrnative land is not available, compensation i fex should be
payable, '

&1



Chapter 6

Institutional and legal framework
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National Land Commission

2]

3

4}

The Comnmission made a number of reccommendations regarding the
sirocivte of the Mations) Land Commission. These are sormmarised in
Fipures 2 and 3, the main feamres of which are gutlined below.,

The Board of Land Commissioners will consist of eight commissioners
{at least two of whom showld be mmembers of Village Assemnblivs),
including the Commissioner-General who will be the chief executive of
the NLC, but oot the chairman of the BLC, There will be four ex-offi-
cic memnbers of the BLC — nanmtely, the heads of che semi-auronomons
divisions: the Principal of the Institute of Land Teoure; the Registrar of
Titles; the Registrar of Castomary Righes; and the Chief Land
Inspecron

Commissiomners will he nominared by the President and confirmed
throngh public hearings {akin 10 confirmation hearings in the US
Congress) by the Lands Committee of the Nacional Assembly, They
will hold otbce for 3 definite term and can only be removed before the
expiry of their tenure by a process of impeachment in the MNational
Assembly, The heads of the divisions will be appoineed by the BLC.
There will be five direcrorates under the CommissionerGeneral includ-
ing a Directorate of Foviconment. The other four are more or less sim-
iar to those existing under che cuceent Ministry of Lands. The most
rmpartant chanee is that ward and disteict land and laad-onse planging
commitress ard to be elected. These Iorm the grass-roots base of the
ML, The Dxsteict Land amnd Planning Officers serve as scoreraries to
the committess. The planning commirtees participate in planning and
surveying, The fand committees are responsible for allocation and giv-
g congent ta dispositions. '

The other imporant recommmendation is the creation of foor sepni-
auatonomons divisiens, incloding the Instituee of Tand Tenore, which
will congain four nnits: Research Unit, Training {Mit, Land Reform
Unit and the Village Advisory Unit. The Institute conducts the trajning
of all land and judicial afficers before rthey take office as well ag pro-
viding refresher courses, The Village Advisory Unit Is strictly oitly
advisory o VAs. It also helps oo trarm persommel for keeping the
records of ¥illnge Land Registrics as well as collating and centrahising
villawe records,



Figure 2: The National Land Commission organisational chart
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Figure 3: The National Land Commlssion - accountability of officers
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Village Assemblies and Baraza la Wazee

The composioon of ¥YAs s already provided in law — all adult mem-
hers [aged 18 and over) of the village. The Commission recammends a
quorem for YAs, and a mandarary minimum percentage of women to
ensure their participation in decision-making, ¥as will elect five elders
to constitete the Council of Elders (Baraze fa Wazee la Ardbil. They
will hold office for a enn of three years, renewable for rwo terms.
‘This can be revoled by a majority vote of the Assembly, To ensure rhe
scparation of powers, a member of the Baraza shall not at the same
time be a member of the Viltage Coencil.

Machinery for settling disputes

The Conwrission considered and rejocted creating an administradye or
quasi-judicial machinery for settling land disputes located in che execu-
tive artn of the stare. The problem of such mechanisms is thar they
lack efliciency as well as legittmacy, and undermine the consticntional
principle of separation of pewers and the independence of the judiciary.
Tanzamian expetience shows thar admipistrative triburals for sealing
land dispures invariably end vup being located in the Ministoy respons-
ible for lands (cormpare customary tribunals noder the Cuostomary
leaseholds Acr 1968, now modified by the Reguladon of Land Tenure
Act 1992), Such bodies have come wikder heavy criticism and are the
subyject of widesprezd complaines,

The Land Commizsion anchors s dispute-seldement machinery
fionrly wichin o judiclary, swiile aodifving e M ewo [mportant
respects: the creation of the Bargza fa Wazee at the village level, and
the participation af the elders [Weaezee) in the Circnir Eand Coucr and
the High Court (see Figure 4,

The Baraza br Wazee will have exclusive and original jurisdicrion in
all land matters arising in the willage, including cermin ctiminal mar-
ters to do with land. The Cirewic Land Conrt will have appellare ancd
supervisory jursdiction over the Saraza, as well as exercising original
jurisdistion over fand mateers arising on national lands, or dispuces
between villages or betareen a village and the NLC To make the CI1E
aocessible, 1t 18 regquired to hold ite hearings is sity, e, where the land
i dispute 1s located,

The CLC sits with an advisery pancl of three clders. However, the
elders have ro give their considered opinion on all issucs 2s well as on
whar would be a fair and just decision. 1n this respect, their role is dif-
ferenr [rom that of assessors in some criminal trials, The magistrace or
jndge will nor be bound by the opinion of the clders, bue will he
requirad to give his reasons For agrecing or disagrecing, the idea bring
tor bring communily values 10 bear vpon magistrates and judges. The
Commession hopes that i this way a body of Teneanian common
{land} law can develop which s sensitive to the commonity’s sense of
justice and fairmess.

B3
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Figure 4: Dispute settlement machinery

Coort Struchare

Composition Hierarchy Jurisdiction
A justices of Cour of Appeal of Appellats on points of
appeal Tarzania law only
B!
1 judge + HighCoutaf | | Appellate
3 Wazee Tanzania Land [
Divigion |
r
1 senior Gircuit Land Courts Crrigrnal Mational
magistrate + R ] Lands
3 Wazee P L
" Appeliate
0k Supenvisory
{in swme cases)

SWazes | | MabarazaYa Criginal ‘:I'illage Lands
| Wazee Ya Arhi

Source; Tanzénia — Repart of the Presideniial Cormmission of fnguiry inia
Cang Mdatters, Vol 1200,

Legal framework

The Land Commission identifies major soorces af land law ander che
new swvstent It also discusses in some detail how the rransition from
the old to a pow fenuee stractire may be made by safepuarding cercain
existing rights and converting others 1o be compatible with the new
sysieth. The conversion poosvisions recommended by the Commissien
are constructed in such a4 way as to address past historical mjnstices
involving large-scale alienations of village lands, withour ac the same
time creating a groundswell of new grievances,

The Lamkl Commission identifics four mapoer sources af land faw
under the new land law regimme: the Constirurion, Basic Land Laer Act,
customary law and received law. The Constirution will stipulare the
main framework for land repure, particularhy the vesting of village
lands in the VAs, and national lands in che BIOC. The Basic Tand Law
Act will bring together all dand laws as amended and modified in the
Lighe of the Commission’s recomnendations.



Cuscomary law will continue to be the main law remme governing
villape lands. However, it will not be the same customacy law as cur-
rently, but will be modificd In some major respects by consriturional
and other stamutory provisions. Many of these, such as rhe vesting of
radical title in Village Assemblics, the election of Wasee, ot the vegis-
tration of customary dtles through the process of open hearings, are all
modorn democradc innovations. 29 As the Commission observes: “The
principle bere is to fociitate moderisation of the tradition from befoty
vather than aftesnpf to ousd adition By fmposing modersisation frow
ghowe” (Taneania 1994, Voll:193). The Commission hopes thar its
suggested framework will allow an organic evolution of customary
law ir response to changing conditions and values: “Ir this way, we
auticife the developarent of g body of Tawzpsiasn common law
rwhncht will e g creative Mlend of starurory and customary laws maded
by democratic constitrtiong! privaciples™ {1hid2193).

Received law will contimue to apply as residual law, particularly in
matters relaring to leases, martgapges, convevanciug, cwc. Thie Com-
mission suggests two madifications. Firse, when applving received [aw
the courrs may take into acconnt developients in commuon law and
principles af equity in comman law jorisdicoons other than that of
England. And, secand, such law should not be repugnanc to the Basic
Principles aof Wartional Land Policy, and prnciples of justice and equiry
held in comman by Tauzanians. Here the Commission has temmed on
its head the colonial repugmancy clause which provided thar ‘native
law and custam’ {customary [aw)] might apply provided 16 was oot
repugnant to good sense, justice and moralin. In practice this meane,
of course, the gpood sense, jusdee and morality of eolosial judees and
was used both to subordinate and reconsiruct costomary law and
practices in the image of the colonial pewer (Mamdam 1996). We now
iurn to examine the cotigques and reactions o the report in Pare TEL

Zh

For exumnple, che sxpansian of the meaning of *cuscom’ beyond che colomial defimition of
madve law and cuscom” to inclode fritimate nractices of mioeed comnomrities ant weigh-
bonrhoods, Some critics seem o have identified the Coomission’s position af canrinuing,
with custormacr law as conservative, romankic” and backward, They have missed e
peinr  thowgh, A carefod reading of rhe eoprorc wnifd show thac che recommendanons of
the Ciammissinn could have profound effects on costomary lawe, It 15 the weerall demo-
cratc insdmtional and leral strucmre of che reporct which is important for evaleatiog the
plase of custemary layve tn the land tennoe system suggested] by b Commissing.,
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Part Il

Debating land:
the making of the
policy and the law



Chapter 7

Critiques of the report I: the radical title

The government reaction

The Report of the Commission was presented in Navember 1992 (Vg
vme I} and January 1993 (Volume M} Tois a well-known tradicion thae,
following a commission of enguiry on a major policy maceer, the gov.
ecunent publishes a Whice Paper stating its position on the recommen.
darions made, The report and the Whire Paper then become available
to the public for debate.?” The Commission in its report as well as the
presearation speech suggested this procedure to the President.

As it turned out, the government never produced a White Paper A
researcher discovered that, only two months after the suanission of
the repaort, seniar officials i the Miniscry of Lands had drafted a
Government Position on the report (Sundet 1997028 Bur “¢his is g little.
rowst doctonent wirich fas been hept out of the pmehlic dowain™
fibid : 104}, The later drafis of the national land policy smerging from
the Ministry of Lands were apparvently based on this document and in
substance repeat the posinon taken in the draft posinon paper

In fact, a ministerial committee within the Minisiry of Lands had
hepun work oo land policy o 19990 {1bid.) and worked paraflel o the
Comnission. It was the officials involved o chis commiteee, assisted by
foreipnn consultants, who were the prime foree behind the documene
whicl was eventually produced as the Manonal Land Policy {Tanzania
Ministry of ‘Lands 1995} and which became the basis of the new Land
L Tart

Meanwhile, a local newspaper (Dwusipess Temes Iebhroare 19940
serialised some parts of the Commission's repoet. This was probahly
mstrumental in the then Minister of Lands permitting the publivanoen
of the report by the Scandinavian Instoure of Adrican Stodies.2Y The
publicacion cnabled some limited discussion of the repore in the
Enuglish-lanpuage newspapers, but there has been virtwally no debane
on the draft land policy of the Minisiry, Instead, various drakes of the
MMinistry™s policy were discussed in closed workshops of mnvited pucsts
— mainly civil seevants, top officials from parastatals, judges and soom:

T0

7

28
19

It 'aras chis orpe of procedore, albedc in a colonial framewor:, whick +nabled 2Myerers to
reacr to the then Tanganyika Govermanent's Paper Moot of 19258 setting out proposals B
transforning the land tenuce o rechold Lollowing the cepoet of 1the Fag Afeien Bogal
Crammigsien (1955) (soc Tanganyika CGracrnment 1958 and Myvercre L96H )L _

I am graccful oo Cieir Sundet far letting me have a copy of his Ph D). disscrcation.

The presont auchor made the necsssary concacts with the Scandinavian mstitute and facil-
ttated agreement with the bMinister for the poblication of the repoct.



selecrer] private [aw practitioners. These workshops woere financed by
[aans {rom the Woeld Bank and organised by hired Forcign consulrancy
Fiems, At The same patrern was followed in discessing the several deafes
af the aew Land Act prepared for the government by a consultant,
Tredessor Parck Moftuosian, on conmact fvorm the Bainsh Overzeas
evelopment Administration {now the Deparmment for Ioeernacional
Develapiment).

The lack of serious public debate on the policy and the proposed kaw
was the cenrral theme taken up by workshops crgamsed by local non-
gavernmenral organisations in 1994 and 1997, These wore inidated by o
fand rights NCO, the Land Rights Rescarch and Resooarces nstigre
|LARRRT — Hakiuwdn?) winieh becamne actve i 1990, In May Y997, sev-
cral gender, pastoral and mediz NCGOs came together with ocher
activists to form a National Tand Forom to campaign againsc the new
Land Acr and develop a national debare an [and, Their declaration
called Azierio la Uhai is reproduced in cbe Appendiy ro this boolk.3!

Probably the most imporcane poine & cmerge from chis brict reviews
of the aftermath of tw Commission’s reporct is the singular relucrance

of the government, advised and led by 4 small groop of semnor cevld ser-
vints in the Ministry with foreign advisersiconsulranes,®2 o allow a
pablic discussion and debate either on the repoee ar on its own policy
drafts.3? This, as will become clear from the positions taken in the
drafts, was not simply o eraditional burcancratic dislike of public
input, but a reflection of the vested lotercsts in mainraining firm
bureaucratic contral gwver che country™s snajor resource, land., We shall
retlien to this issne in subsequent chapters.
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Uhe: second drafe of the prlicy cooung our of che Minisicy was prepared in Mzl 1993
afcer which ehere was a long Inll as che tiberaliszcinn of 1he political svscem picked wp,
Meanwhile, with the help of Warld Bl loans American conanliangy firms coneinued oo
I hired to assigc in the drafong of zhe policy, Steptor and _[n-hng-;_u: were hiced i
Felraerr 1984 and another American conssdpgoey company, Tropien] Research 3¢
Developiment, Inc, (IR E 1L in September 1994 The ladler company assizcad in oogands-
vt fonvany 1095 wrnrkalveg o Aovehe Soonced b tha Waald Bamde . Vs inthe ok
shop whicl in e governmenis viow arnonnted so pacciciparion gnd consuloation. A
lrem the chairnn al the Commission, whosse girendanoe at che waskshiop was faciliraoed
lyy st MMGO, no ocher meinbisr of the Commission was invited oo arend.

A gonsuliative meecing of che bishops of the Frvasgelicn! Lutheran Council of Tancmia
mecting i Adoshi, 12-17 Augusr 1997 passed a rosolurion supporsing the Aaamio g
calling on the gevemmene: ia) e desigt from sepding che [and Bill e Farliement o
{grober e chat 4 nodionad debate could cosnnpe; and 2h) to st abenaeing Fand to for-
cigncr until the new: palice sl been Belly disoessed aad approwed by rthe people,

To be Jiir, some foveion consuhants woold hare %!r:u-::um]['r hXed a puhll.., clelase. bur
they wire 11m|J'|IJ]}' too prodent 1o join dssue on chig wich sepioc mindsoy officials and
thepeby joopardise their Jucracive concrazs al the leverage chan ther (and cheir *cmploy-
ars'l otheowise cxereas on the poeernimen.

lc is also not wichour signilicance that che ministertal waork on drafring (% land policy
was finmed br World Kank loaos, while che moncy Mor the Commissicn e From che
Tanzanian Tressury, Lwcept for @ small prane freem Oxlses to o enzhle chem s viste
Rorswrana, Booyy aml Jimbabwe, che comrssioners had desided wicly on in theic delie-
craieng not oo sechk notvide funds nor oo accepp aae such offers, in oeder f maintain, and
I scen to maintain, cheiv independence in caceying out the task encresced o them by the
Trresideny, vk the councry.

1



Critiques of the report

As already nated, there bas been no widespread debate an che repore

or the policy. A few criticssing of the report, however, have emerged
from consultancy and research reports written by Tanzanian and for-

cign researchers. The only significant crifique in a pepular nredium
was by D fohn Shao in the then weelly, The FExpress fsee 16 March

bo 30 April 1995 issues). A well-funded Land Tenure Study Group

(LTG), co-chaired by Professors Anna Tibaijuka and  Frederick

Kaijage, has produced policy recormmmendations and parrial critigues of
the report {see LT 1935}, Ther papers, oviginally prepared for con-

sidecation by policy-makers, were serialised in the Biglish-lansuape

newspaper, firssdness Tiwres A In what foldlows T shall fivst discuss some

of the major points raised in the critiques by independent writers

Before looking ar the pasitfon taken by the National TLand Paolicy. 'The

Criticistos are so intertwined thar [ have decided ¢o deal with rhem

under two major headings: dee issue of radical title and the question of
gender and land. In Chaprer 9 1 alse deal briefly with the ditferene por-

spectives on law and jostice that underlic the draft af a bill for the new

Land Act and ¢he Conumission’s report,

Radical title

The pasicion of the Commission that the Land Orodinance, 1923 in
cffect vesred the radical ttle {in the meaning of ulimate ownership
and contral] in che state has been hotly contested by 3 number of wric-
crs. As a Kenyan consultant put ir, the issues of radical title “bas gewer-
ated st oanech beal, et Sftle Tphe” (Okoth-Opendo 19935:4%1.2% T
understand berter why this 13 50 we need to appreciace the historical,
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The acalytical framewerk af che | T eeports 5 somewhac canfased amd inconsistent. Irs
prabinieal position seems o have been inflgegpzed by ies explicic standing, 2= gpted] n the
'acknowlelgements’ to the paper presesed ap (be Arusha Conference m 1995, which
stabce; “Toe 00T oberaior v Bhe privciple of collfalineaiiom wath Goperasient ortboritios
ard dowor ameneies”. 1 s ot surprising cherefore thar, armeng other things, it fully
endomes the vesting of rodical e jothe stare {see UV00 199350 Bnr more symparchetic
revicws il commenes, see Havnevik 19050 Campbell 1998; Caldham 19935 Suonler
1Y, For an mrerestinge and moree crizicil, il smnewhat patmonizing, ceviews, soc Kelsall
1995 Fear mone smerially based commenoaries and review, see Change 1997 %almer
(12873 has prodoced aw ¢seeflene besratuce esvicw of che landg tesure msues in Fasc and
sogthero Africa.

This wirs yer anvther ceport an land jesgre sebeitted by one more cnasuloan, Tt was
financed by FAQ and submetted oo the prverssnene theeogh the Macional Lasd-Tar
Flanning Cammission jn the Micisoy of Lands Tae padiey- and law-making process nn
liined was chus fragmenies] armaneg, at least, foee badics warking simeltioeonsly and ac
gross purposes: the minisrerial cormmitee dominated by seoine civil secvnnts o the
blimstry anl Goanced by the World Bank; the Presidertal Commissicn, fiesneed by the
Tanzanisn Treaznme a Benvan consmdoone werarting to che Manonal Lard-Llse Plisnaing
Commission linancel by FAD; and a Lricish legal consultint Snanced be che Briish
CHIRA, Diiffcecnt nrgans il departments of srate waorkiog on similac major issues and
fiznee] by differcnc foreign hinding sources jezch weing for infloeace g Jeverage) is a
1 unly pical seenario in lanzenia, whers police-rmabang, pacteculacle since heralsation,
is j:'ll:rl'_‘.‘1.'2|-|'|E!_'!.- dursr-driven,



social and political context of the concept of radical tthe as applied
and practiscd m Tanzania.

The historical and jurisprudential context

The concept of radical ricle is vooted in the feudal history of Engtand
from which that county’s modern land law emerged. As the feading
text-hook on Englich land law purs ity “Ewvery acre af fand in the cous-
try wnas beld of the King™ (Cheshire 1967112 et seq.). But the King was
alsa rhe political sovereign. Palirical severcigny and ovmnershup there-
fore become merged. "L this day, despite their historic separation, con-
fusion berween the two, particubacly in the former colonial jucispra-
dence, persisrs, and not without reason, as we shall sea.

Fhe establishhment of nineteenth-cenrury imperal mile in Afeics and
clsewhere breught in legal conceprs pertaining to the ownership of
iand. In rhe case of the british Fmpire, whick distinguished fegal
ratiomalization af irs conguoest in cerms of deminfons, colenies, prorec-
torates and crust leroitorics, distinctions were guite refined. These
found their way inte the formulatian of colonial laws, although, in
administrative and palitical practice, rhey probably made liordle suls-
stantive difference, in particular to the colonsed and their inrerests
fsee sdock T946)

The most persistent ssue concerned the kind of land rights the
Crown had in its various foreign jurisdictions ws-d-1ds native land
righrs, and whether these differed, depending on the status of the fore
B possession. At least three terms — “Crown [ands’, ‘nadve lands’
and “public fands™ - were used in carlier legisfation, at times incer-
changeably and incansistently and in practice meaning differene things
in different sitnations. The case law based on it has also been inconsis-
tent, 45 has been the vse of the recm ‘radical cicle’ (see Roberrs-Wray
1946), Having analvsed this conlusion, Roberts-Weay tried o cxtract
soe very tentative geveral principles. For a colony “the redical or
weftirnate Hile to the land vests a1 the Crown” (ibid. 8365 In the cose of
Protectorates {a sitnarion, [ wonld aceee, closest to teost lecoatory), the
principles are:

“In a Profecfordfe, feudalisms, gy suck, bas ao nper.;af:'-::uﬂ, bzt Hirer

coarraton fqw rights fowing from 1 may apply i they are either

maior Frevogalives or imparied as parl of the cormnan {awen and if
fuerbsdiction [s aoeguived by congreest or agreewient .. the fand . s af
the disposal of the Crown . rights of property are to e vespecied:
with the reseedt that rivate owsersbip is wnlimiited and the reibal or
cther rights of the inlrabitants fuot arnaunting bo private ot rregrehiin)

cetrr e extimpriched only by the causesi of the occupiers or i

dcctrdance with statnfe, and thev comfinne o exist unrfess the pon-

trary is established " [emphasis addedj (ibid..636% _
Similarly, after examining the correspondance of the Colonial Office,
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the opinions of Law Officers and the decisions of courts including rhe
Privy Council, Claire Palley concluded as Follows on the fssue of
Crown riglits to land in Prorectorares:

“Whether the Urown chose to respect land vights of native peopies

Becawme, i each nstasce, therefore, o poficy decision. tie Nigeria

land rights were vespected, In Bast Africa, In Sonibern Rhodesia,

and Swazidaud, all areas of whire setilemrent, the Crown decided to
cxercise #t5 powers and o override natite land rights. Although
thoere is a bresumption thar private vights shondd contiune, Crowos:
dction molnsistont swith siech vighte would serve aitber bo extisnguish

or to aradify theen™ {Pallev 1966:83).

The point of these princples and observations, {or our purposes, is
thae we should look primarily ar the scheme of the Land Codinance as
a whole, the administrative practice of the colonial state and the spe-
cific colonial case law rationalising and justifying his practice. Pol-
itical statemuwnts made in the Leagne of Nations debares are of onlv
secontary use since they weaded co be largely hartatory.

Secrions 3 and 4 of the Land (hrdinance, which have cemnained sob-
stantialiy the same since they were first drafted i 1923, coatain the
following mam elemoents:
that all fands are declared & be pablic lands;
that this does not affect the validicy of any ddes lawlully acquired
lrefore the date of the commencement of the Ordinance; _
that all public lands and rights over the same are under the control and
sulyject to the disposition of the President (formerly the Governor): ond
that na ritle o the ceoupation and use of any public lands s valid
wichont the consenr of the Presidene (formerly the Governarl 36

There 35 lictle doubr e these provisions were ambiguous and
nowhere in the Ordinance was it made clear that African rights were
protected v law, In rhe debates of the Leapue of NMatons Permanenr
Mandates Commission questions ware often mised as to che implica-
tions of the Land Ordinance {or the kand cights of the ‘narves’, Van
Rees, a Belgian representanive on the Commisston, cxamining the term
‘public lands’, arrived ar the conclusion that the teon did not mean
*Stacc lands, but that che intention of the deafesman was not o estab-
fish “a fegal relation betiwees wwbat are Rncw as "public lands' and the
State, and that consequently be bad i view merely an admiiistrative
refafion: in the scuse that these lands lave been placed Bi their ertivety
wrcler Lroverpmest controd” {quoted in Lyall 1973:38). This, it seems
t} mw, was the crux of che matrer. The colonial state did not wane

qqqqq
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Before the 1928 amendme, the Ordinance alse provided chac che titles saleguaeded by
the proviso had to be peosed wirhin five veass. Cleacly therefore this conld noc apply oa
native titles, Afrer a carcfod caminarion af the Liew inghanlioge case law Lall (19775,
Chapler 3; pussim], in my opinon, carcecely argues thar the provisa Jid oot safemmarnd
nazive ricles. Conteiey acgusients by Shao (1995) arc simply nac persissive, besicles being
contradictory, i char Shig aceepts that native [Eods beeame pare of "puddic oy, in
which casc a factior che ekglies coeer 1hose Lurnls were not ssfepaacded by the prorizo.



be bound by legal provisions o protect the so-called ‘nagve land
rights’. T'he ambignity in laws of the repmn ‘public lands™ allowed the
gtate to proclaim to the Leapue of Narnicas that it was legally commir-
tod to prowect native land interests, while in practice cnabling it to
determine its relatiomship with the narives in terms of changing admin-
istrative policy. Andrew Lyall, in 3 careful study of the land law and
policy of the perod, concludes chac the fustction of the Land Ordi-
nance was not “to give Africass secuere lapal title to their laud, 1Es
ofgect rwas fo safisfy the Peorvranent Mandares Cowmission that this
bad been dome, twheveas s fact piving as mucl: scope fo the adnibiis-
tration fo wwike radical changes i policy if ths proved recessary at a
fter sfape™ (1bud.: 98},

The other code of the Land Crdinance in the Mandares Com-
mission, the British representative, Frederick (Lord) Lugard, grasped
the implications of the provisions quite correctly when he aggued con-
sistently (4] that public lands included customary lands; (b} that plac-
ing all lands under the dispasttion of the Governar, and the declaration
that na citle to land was valid withoor the Governor’s consene, in effect
meant thar there was “uo assurance of wndisturled possession of lands
swhich wright bave been occupied by a uative aned bis forefathers™
fquoted in Lyall 1973:90); and () that in his view the proviso validat-
ing land held price to the commencement of the (rdinance did nat
appy to langls beld by natives becanse they could not prove title in any
case, since the context clearly implicd that the proving of a ritle had 6o
e done Iy documentary evidence, an impossible tasle for the large
majority of indigenous land holders fibid.).

Fhese cricicisms eventually led o an amendment of the Land {ird-
inance hy expanding the definition of ‘right of occupancy” o include
‘the title of a narive or natve community lrwfully using or occupying
land in accordance wich native law and costom® {Land Ordinance
fAmendment] Ordinange 1928, Ne.7h The amendment wwas another
sop. Mt made little difference to the lack of legal security of native
rights, cxeept that now there were two carepories of land holding: the
‘wranted right of occupancy” and the ‘deemed right of occopancy’. In
fact, the amendment only reinforces the view thar the radical itle is
vestedl in the Governor in that both rpes of land are beld of the
Caversor in the immediate sense just as ender the feudal system all
lands are held “of the King sither fmmediately or reediaiely” (Pallocis
aid Maitland, guoted in Cheshive 1967:13) The full quotation from
Polleck and Maitland is quite apposite ta the Tand Crdinance. They
Sy

“The persor whom we sxight Be inclined ro call the cwner, the per-

so tefre frag the right fo wse and abuse the land, to cufthgre it or

feaiee it pewicnliivated, fo keep all vthers off 1f, bolds the land of the

King gither fnumediately or imediately”™ (ihd:13).

The ‘person whom we might be inclined to call the owner® in Tangan-
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yika, ie. the native ouenpien, had and has even fewer righes in that she
cannot leave the land uncultivated becawse sfhe conld fnetr oriminal
liability under numerous compulsory culdvation by-laws {sve Pare 1),
S'he cannot keep all others off histher land either, Until very recently,
for example, sthe could oot keep off the person with a granted right of
ocenpancy whom the coures considered o have a berter title [sec
MNyirabee o Nyagguedss (19803137 And he certainly could not keep off
rhe President whe, 28 the Tanzanian Court of Appeal stared in the case
of Muvapeeass o WNyirabe (1985), is the “fasic and root sowree from
srhiick all title to land i Tanzawia o derived™ {p3), Varioos provi-
sions reguiring the consent of the Village Council hefore land is trans-
ferred among people themnseives, according to the Courr, “40 not con-
cerst e spperior landlord, an outside amthority in the persorn of the
Prezident” (p.14).

Tn a number of cases decided during the colonial periad, the courts
mterprered the Land Ordinance to mean that African accupation of
l2nd was mwerely ‘permissive’ and thar no adverse pussession could be
set U against the government. In Medess bis Said o The Registrar of
Tithas 1049, S Grabam Paul, the Chief fastice of Tangarrikea, stamwds

“1F seemrs fo e ... HRAT Rossession bas Deen proved for the reguisite

Pevind Dnl that fhe obviowsly difficedt thing is 1o prove adverse pos-

sessior g3 dgaimst the Gerspan or #reitish Qovenmments 1080 un-

doehtedly as g matter of policy pernitied the inbeabitants generally
uf the Territary to sese land for thefr reasonalle veguirenernits of res-
idence and susfendrice without guy sprecial grant to auy mdividuals,

Tu satisfy the Registrar that the frossessime s adverse i his case

cridence wowld in ary viewr be reguired of sormething defirite in the

vecnpation of the appdicant or bs predecessors to tabe that aocoupa-
tioet out of the caregory of the adminied gereral permissive ocenpa-
tion by all the jnbabitants of the Termitory™ |emphasis added]
fquoted in Lyall T973:88 ).
The category of the adintted general pertussive occupation by all che
inhabitanes virtoally coincides wich whar aee called the "deemed rights
of oecupancy” held gnder *radve law and custom’. This position was
repedted in other cases. In most of them, the Afmcan applicants were
trying to establish that they cwned an estate in land equivalent to a
freghold (or fer simpled and therefore registeabde. In a long line of deci-
sions quoted and dizcussed in the case of Adrore fig Mioasrsig o The

LT

B e vaer e Pigh Cuprt dedided bnond oncenizin wims Dhat f0s0e coslomnasy ghs
arg extingmished an declaralion of a planning are and that a granced right of oocupaacy
js suprerior ta o decmed righr. The Court af Appeal disugreed on chis peing, bae decided
tar the prantee of the right of cccupancy on che grauned chae che agarieved coasromarny
I.'Lr.:-]dtr did (b4l Ful\.‘l: =] '-'H]iﬂ- L'IJﬁ-tl.'rI'l'.u]I':.-' riﬂlﬂ.‘ ]Jl:-;_'a_l_tg{‘. l:|1.|'.‘ El.'t“l.’:r' |'|.;|r.:| T=I0 -Elh[";]:i]"ll\"_‘d !'|'|:: O
semt vt the Village Canpssil. When the advaeie argeed thac che Prasidens wwhe bad groon-
el 1he right of occu gy had not ebtained rhe copsent of the Yillage Council eicher, the
Court sharply ceterted thar the consenc requiremente 2onbl not possibly apply 10 the “supe-
fanr landle who was the source of all titles in che cooncry,



Attoraey General (1953}, the colenial coures procecded on two mutu-
ally reinforcing arguments. One, that African customary law did not
know of a concept of land ownership equivalent to the largest estace 1
Frglish law, ie. an estate in feo simple, which was the only one which
could he set up againat the government. And two, that however long a
perioed of possession a ‘native’ mighe esrahlish, this was only "permis-
sive” acouparian and could not be set up as adverse possession, adverse
to the colonial srate.

In this, the courts assemed that the fnadves” occupled and wsed land
by wvirtue of an assemed comsest on the pat of the Governor in terms
of the sections of the Oodinance discussed above. The whole tenor and
lopic of these arguments is consistent with wnly ene interprecacion,
namely, rhat the colonial state was the ultimate owner and controller
of all lands and behaved as such. Whar is importanr is not what the
colonial stare declared itself fo he in the councils of the League of
Matinns, but what it practised in the county. In the Legislative Coun-
cil debares in 1926, while assuring the “natives’ that they would not be
disturbed in their cecupation af land so bong as they continned w use
it, Governor Cameron asserted that “it was a right to the usc of the
land, and not to its ownership which i vested in the Governor for the
henefit of the tribe® [guated in Lyall 1973:150). There could hardly be
a clearer scatement of whar che Land Ordinance meant in reality.

Ambiguous and hertatory statements made by British representa-
tives in the Permanent Mandates Comupission and the articles of the
Trusteeship Agresment have ud writers like John Shac (1283} and
Olleoth-Omende {19925} to assere that the provisions of the Land
Oechinance o nor amaount to vesting the radical dede in the srare; that
the land is owned by the public ot large and the state i only a ‘manag-
e’y o trustes’ oF an ‘administrator’. Yer both these anthors agree, and
cannot dewy in the face of massive evidence, that the so-called manag-
cr, trustee?® or administrator has been “fror searby a centary ™ involved
in “ihe systestatic smriswse of the obligatious of trusteeskip in the
process of land delivery, adpinistration and cortrol” {Okath-Ogendo
1996:49) resulting in imsecurity of renure and appropriarion of the
lands, particulzrly those of customary ocenplers. Borh also lonow that

Ja

Shan saps chac che Jand being under the control and subjeer o the disposicion ol cbe
Ciavernor meant that it was vesced in himoin his copociny as a crustee and ot as nwnes:
“As rustes or oenseger the governor [afer independence the Peesidect] can regolace che
nse atul the reansfer of land betweeen the gwacrs, thac i the Tangaoyika puhblic, but can-
nat lepally act as the owner', Firs the governar, anel auw the Prosidene, has far more
s over ]E’il.'ld_. i_'|-_|,;_'|_|_|.;_|jr|t': ||"|.:'|5|:‘: af allomation and gr.ilrlll-l'l_\_'f.'\I af riﬂ,,h{!. ot DA e TN ¥ iﬂf“.']
revacation, than simgly 1rse of reputacing sransfers, Seeondly, iF che rerm “musiee’ s used
in the lepal sense, 1hen indeed the toustes is Lhe logal assmer of the propeny held in crese,
exvept chan T bag oo deal with the 1rusr propery for dhe Senefin of rhe henchdary.
Thirclly, if rhe serm is wsed politically, it has wecroally no oot excepr as part ut the
parranising colonia! and neo~alnstal pelicical leacon vndler which che “aaoves’ ire oo
immatare to take wire of thomsclves and thecefues cheir propecty has to be latd aad
administersd oo sheir hehalf by a ouseee whoy, after independence, s the all-kenevalent
heasl of stare, the “father of che nabon, e
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“the chaotic state in which laud-use practices are mow in™ {ikid.) is in
no small measure due ro the rent-seeking activities of the bureancracy
in the President’s Ministry of Lands which are unconcaolled by the
Tand Ordinance. In other words, the state has, to all intents and put-
poses, acted not only as an owner but as an ireesponsibic one! Whay,
then, is the practical significance of making hairsplitting distinctions
hetween 3 ‘manager” and an ‘owner” as Shao does? It secmes to me thar
the significance lies oot so much in what coneepts are used 1o describe
the pralem, bur what use is made of these cancepts ta offer soletions,
This is where the Land Commission and its critics really part comipany,

Hawing arpued that the focation of the radical vitle makes no differ-
cnce (‘more heat wichout lighe'), Okoth-Openda fully confirms his
agreemnent with the patonal land policy decmmenr that it sheald con-
tinue to be vested in “the peaple af large™, and “that s controf and
rmanagement il costinte to rest o in the Presidest e trestee”
(1995:4%). What iz the legal and practical significance of the phrase
‘peeple at large’ is not explamed. Presumably it has no mooe content
than the preamlbles in many dictarocial and semi-dicrarorizl constitn-
tons declaring that all power s denived from che ‘people’. It is the
‘contrel and management’ which are of real significance ard for this
the consultant has no more concrete recommendacions than those
which may be summed up in the aow fashionable formula that the
‘control and management’ should be transparent, participatery and
judicially revicwakle, Who would disagree? In this regard, rhe pro-
posed draft bill for the Land Act ro be discussed in the next section
would fully satisfy Olkoth-Ogendo’s prescription, and vet, as we shall
see, It puts far more power in the hands of the {miscreant) land
mireaucracy than the existing law,

John Shao is a lede more cirenmspect, He disagrees wich the paolicy
paper’s statement that land shoold be vesied in the state. He arpues
thar rhe new law should put an end o the ‘tendency of the Presidene
acting as an cwner of the land or appropriating to himself functions

“which are specilic ro ownership” ($hao 1995}, And this should he done

by petting rid of the ¢concepr of ‘public lands’ and moving o che con-
cept of ‘privare ownership of land”, presamably individoalisacion,
tithing and registrarion (ITRR) based on freehold. Whether this would
also be democracic, participatory or equitable fram the standpoint of
the large majority does not concern hin, 5o long as che state, which is
supposcd to install the {ree market and private ownership ar the same
timme, continues i prarecr ‘natives’ from ‘non-natives’,

It 1% precisely in the use made of the conceprual device of radical
title in offering “salutfons” thar the Land Commissioners distingnish
thitnselves from cheir orities. The Commission™ reconumnendations, as
we have seen, revolved around diversifying and demacratising the band
tenure system. 1o this, the concepe of radical didle is used as a fegaf
dewice around which re weave mone pacticipacoy legal and insticution-



al struectures which would, among other things, hobd the bureaucracy
accountable, Bur thus would also, ro a considerable extent, have
reduced, if net removed, the basis of the bureaucracy’s powee and a
major source of surplus, It s nor only the buceaucracy thar has a vesi-
od inferest in the séadie guo, bur also those from the emerging civil
society with leverape over ir. Thus the Land Tenure Study Groop,
whick by its own admission “operaies ox the principle of collabora-
Hor with poversment authorities and donor apencies™ (LTG 1995:2),
also comes down stroagly in favoor of “vesting the radical title in the
Execative™ (ibid.:8). The LTG areives ar this conglusion through a dif-
ferent route which may be discussed briafly,

Based an the apinion soupght from pee lawyers {see Ruoinwa and
Mukovogo 12240, the LT argued thar it was not the Land Ordinance
which ‘creared’ and *vested’ che radical ticle in che GGovernor [later the
TPresident). Rurinwa and Mulovapa put it thus:

“The vadical title, oy the eriment dosnagin' as it s afso Frotn, 1s

not grd caunor be oreated by statute. [t is au iberent right of the

sopgrefon which be acquires by the sawe process by which sover-

eipniy Is estallishred ™ [Rawrinwa and Muloovogo 199404,

In relation o the Land Ordinance, thev go on toe conclade:

“It 15 for thic reason that e arve of the obinion that, by declaring afl

lande qas puhlic lands vested i the Governon, Cap 113 did not create

the radical title, The radical title over langamyika lands rous vestecd

e the (rermiarn sopereis immediately be asserted Fis palitical autfz-

oFffy ovcr Hus countr 1F was Eaken over by the Brifish mondrclzy

after the First World War as aw incident of ke transfer of sovereizriy
cuer Lenrpamyilka frome the Germans to the British, Cap 113 stmp iy
gave ihis legal sitwafion o stafulory expression just @ fhe

Acgruisition of Lamds Ack, 1967 [sc] didf when it gave the Presides!

frorper b corrplsoriiy aegeire lind with comepensation™ (ibid.:5).
Rutinwa and Muokoyogo ace, inomy view, correcl when they say that
‘eminent domain’ s the emanation of soversignty, bur incorsect when
they argue that cadical title is alsa the emanation of soversiancy
Lecanse it s just another name for ‘eminenc domain’, This confusion
between ‘eminenr domain’ and ‘radical ricle’ is understandable only in
the contexr of rhe histovy of feudal land law Thac it should sponta-
necusly reappear in rhe colonial jurisprudential consciousness prol-
ably reflects the great affinicy of rhe colonial political economy o the
feudal oned? Be thac as ie may, the position is that neither legal writ-
ers, the courrs, nor the colonial Taw (fficers assumed, as the preced-
ing discussion shows, char whac che Land Chrdinance did was simply o
declare an ingidence of eminent domain.

AR

¥

Eveas the political ceonamy of peasanc producoon in a colonial-type siooaticr, based on
cxtra-coonamic coercian as ic 15, bears a strikdnp cesemblance to fendal o serm-Eadal
forms of cxploication. See Shivil 15987, reprinted in Forster and Maghiabs 1952, aond
blamdani 1987,
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Roberts-Wray touches precisely an this confusion between tweo dif-
terent-concepions when he savs:

“This cwaarskifr aof the coustry is radicalfy different frome otemer-

ship of e Lasd: the forsicr can belong mtly to g sovereisn, the [gi-

ter fo anvare, Title to land is siaf, pey se, refongat to the cosslite-
tiowal statws of the cowséry; fand may bave become vested in fbe

Claseetr, egually in o Profectorate nor in a Colosy, by conpeyance or

ureder siginte — manerons Orders in Conscil and Ordingreces bave

beetr eracted for ihis prerprose” {Roberts-Wray 1266:625),

He appeowvingly cites Salmond™s distinction between ‘state rerritory’
antd “state ownership'. Land may be said to ‘helong to” the Crown
when it is reroitory of the Crown (a conception of poblic liw) or the
property ol the Crown {a conception of private lasw), the first being the
subject-matier of a cight of sovercignty or fefrericen, the latter of the
right of ownership or dominian, Salmond himscelf choughe thar the
Fnglish teudal law under which smpreriner and domimbon (territory
and property) belonzed to the Crown [the state) was imported into the
colonies and, therelore, the Crown had both teroitonal jurisdiction as
well as proprietaty cighus, Roberts-Wray, on the other hand, argoes
that chat was noc 50 and that it could only be ercaced by a sezruee such
as was done in Tanganvilea under the Land Qredinance. W

Finally, it must also ke poinred our rhat the leading decision of the
Cowt of Appeal in the Abowrazy case did not expiicitly g0 inte the
jurisprudence of the radical tide, But it could be argued that by accept-
ing that “#he President bofds public land on trast for the indigenos
fnfrabifants of that land”™ (po11), it affirmed the position, probably n
termy clearer than the earlier enlonial case laswe cluac che radical title in
public lands 1s wested i the state. This is nar incoasistent with the
Court's holding that the decmed rights af occupancy held by custem-
ary occnpiers amounted o ‘propecor’ or fownership® righes {albeir held
of the President) for the purposes of article 24 aof the Coosritution
which protects property.

Whereas the mdependent critiques argued about conceprual issues
and whether cadecal ttle was ever vested in the stace while acriving at
virtually sintilar sofotions, the drafters of the policy had oo problem in
finding the location of the radical dtle. Gven mose, chey wanced it o
be located withour ambiguity in the state and they drew upon che
Aborgay case for suppart {at p.3). This was the position of the Policy
Paper fa which we now torn.

B0
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T'o b Rair e Rariteen and Mukavope, when it comes to cecommendations, cheyr apree
wich the Land Crmmissinn char e iadical viale stagold e clhvested from the Execotive.
B, if g0, this 15 inconsistenc wich theie posicicn i rhe Exisoutive Lols radical ritfe b
viteue f soversignty. in which case it presumal:ly cannoc be divesoed excepr pechalsly by
che constivation, [T wm gratetn] to Rudowa for meking available o ome & copy of theis
COTALTAGNT. )



The National Land Pelicy

All the policy drafts, including the Governmenr Position on the
Commission’s report, ook the position thac all lands in Tanzania
should continue o be vested in the President as “teustee on behalé of all
citizens’, sinoe the system established by the colonial srate was “funda-
meatally sound’. The Governmentr’s Dealr Position rejected the Com-
mission's recommendation of divesting the Execurive af the radical
title in the fallewing terms:

“The President as Head of State i vesponsible for the developmere

of the conntry and the well-being of the people, and land befng an

maportant element for developrrent has to e comtrofled by the

Proesiclent. If fand s vested in [the) Board of Lasnd Commsriscinuers

arecd the Village Asseriblivs thew the Goversrrent will be turved iuto

o beggar for land when veguired for developercnr. Instead of simply

aogiiring fand for preblic parpose under the Land Acquisition Act

the Government will wore be required to apply to the Board of

Laad Conmsissioners, I the willages the (ioverimieint is an owutsider

aued gan onfy be given land of not wore ghayn three acves at a Hnie

for less than ten years. The Groverenient 1edll sob insfalenteut s boli-
cles i that way. The Tnvestment Promotion Policy will Ge bhaposs-
thie tnhen the Goueeranrent does uol bape & say in land Riciters.

Fatd bas o rerraty in the bads of the Goveniment . fhe Cong-

BHssins bas g0t given erourh reasons for the defrartire” [Quoted in

Sundet TYO7 109,

The policy rationabsation here and chroughont the policy document 15
cast im an oneasy hlend of an inhenred mode of anthortarian madernd-
vation from the top, and the curment oricntation of lberalisarion, mar-
keasation and privaasatien, all driven by the perceived need o pro-
mote forclgn investment, The ootion that the powers of the top
bBurcaocracy shoubd be circumeseribed by having 1o 2o through consnl-
tations and applications w inddependent Boards or, worse still, prass-
roots Village Assemblies, is simply unacceptable in this developmeni-
alist rheroric.

The staterment that the nwvestoent palicy would be impassible to
nnplement tf the government did nar have a say in land matters is
interestiey: and revealing of the whole thrust af the disagreement with
the Commission. The Commission simply recommended thac the vl-
lagers and rhe peaple as a whaole should have a say in fasd wratters. Lo’
those wha dreafted rhe government pasition, this was equivalent to say-
ing thar ‘the Government does not have a sav’l If indeed the invest-
menr palice would he impossible tr implement because the prople had
a say in Jand matrers, then, ane would have thought, theoe must be
samething wrong with the police. But no, for che policy makers, there
i5s samething wrong with che people, pardcularly the villagers, Io this
thev may nor be very far from the traeh. Many attempts at larpge-seale
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land alienation, under the suise of Investment promotan and acquisi-
ttan for *public purposes’, have boen mee with protest and resistanes
by willage communities. In many of these inseances, the villagers have
painted out, and rhe Coinenission provided cvidence for it, char there is
no public purpose iovelved; rather there i only private greed and
hureancrade grafe, T indeed that s whet “investmene policy’ is, it
would be difficalt — but probably, alas, not impossible - o implement
icin any legal and institurional structere of openness, democracy and
transparency a5 supgested by rhe Land Commission througl che devige
of divesting the radical title fram the Execudve and vesting it in Village
Assernllies and an independent Board of Land Commissioners.

The real significance far the bureaucracy of vesting the radical dtle
m the President is nor onlv the power of management and administra.
tion that this gives them, but rhe power of ownership — of allocacion
and alicnation of land — thar gees with it, No wonder thar the second
most important policy statement in the Warional Land Policy is thar
“The Comnssioner for Lands shafl be the sofe muhority vesjronsible
Jor fund adniistration™ (Tanzania Ministry of Lands 1995100, As we
shall see below, this torned aut to be che mast important bricf o the
draftsman to draft a land Jaw centralising and concentrating the
administration of land in the Commissioner for Taods (see Chapter 9.

The moodl and orieneacion of the leading drafrers of the policy arc
well suimmed up by the remarles of those incerviewed by Sunder. The
then Numster of Lands, Mr Komanya, said, “maost fssnes fof fhe
Report] were agreed npon™ but “the probler was the proposed sofae-
tros ™ [Sundet 1997:113). What was the problem with the solytion?® Mre
Lnbuwva, then a senior official in the Ministey, felt that it was vnfor-
nate that Shivii [the Comumission®s Chairman] was so moch againsr the
Execurive, and that he taitored the Report towards this end [ie, divest-
ing the Execucive of the radical otle] (abid.: 1130,

This review shows that the heat generated by che Commissian®s
recommendarion an the issue of radical title was ot simply concepral
and academic, hur wenr ro rhe oot of the problems of land tenure in
‘Tanzania. What is more, and this is the linchpin, the solation proposed
thrimgh the vse of the lepal device of diversifying rhe lovation of the
radical title struck at che basis of the economic power of the pelitical
and burcaucraric class and s emerging allies o the civil secieey,



Chapter 8

Critiques of the report Il: gender and land

The criticism

One of-the most severe criticisms of rhe Land Commission’s report
related to the question of women and land. One of the more vocal crit-
ics has been the co-chair of the Land Tenore Study Group (LTG), Prof-
essor Anpa Tibajuka, a ficcee [eminise but otherwise a mainstream
coonomist, The CGroup states:
“Surprisingly, despite the extremely radical refornis being recom-
wanded fry the Land Comnission, whes it comes (o gender rela-
tions, the report argees wirrnally for wmaintaiiing e status goeo!
FPerbaps this should bave beewn expected since the Commission was
rtade wp of B men and only 1ivoman [sicl] .. Troee, the Tand Coer
mfssion malkes sorde copprendable fradamenial impropeircnts o
fmprove the securify of land tenure for swowmen .. However, frrogres-
sive as iF sray seewt, this recompmendation is wor fibaly tir help
womies very rruch i they are uot given direct land rights, ie. to be
idenitified as juint otoners of FPonsehold land™ ([LTG1995:47).
Tt is crue that the Commissian did not, and could nor, given ies man-
date, ger into any great derail to suggest gender reform. 1 Yer, to my
mind, the Group is probably undeestating the possible radical effect of
incloding the names of both spouases on the custamary certificate. In
anv cast, the policy paper did not accept this cecommendation in spite
of the female members of the Cabinet and even their fellow male
politicians jumping on e the gender bandwagan while ar the same
time excluding the larger issue of democratising land tenare. The sug-
gestion that women shoubd be given ‘direct land rights®, which is
repeated in the (roup’s paper several times, is oot very cleac On the
whole, it is first necessary o define the gender problem with regard o
land and the way it bas been posed before we can adequately address
it. This s what | shali ey to do briefly below.

The prohlem defined

There are at least twe different levels and three dillerent trpes of prob-
lems discnssed when the issue of womes is debared in relation o the
land tornure system. Unfortunately, i omuech of che debate that has
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taken place in the country so far, these levels and tvpes are not always
distinguished, thus cawsing not only confusion but probably offering,
I Iy view, wrong solutions.

The twer levels of discussion are che level of the family and the larger
social level, For the purposes of nur discussion the larger social level in
the countryside may be defined as the levzl of the villagocommuaniry,
Warious types of problems in which the female gender is sencrally dis-
criminated against may be grouped under three geperal headings: own-
ershipfaccess 1o land; contzol over the frizits of labour or participation
tn decision-making processes, and Issues relating o inheritance and
divaece, Each of these s discussed separacehy

Access/ownership of land

In much of the earlier discussion on land tenure, some feminist livera-
ture formulated the preoblem as women having ne, or unequal, access
to land, In practice, of course, this way of formuelaong the problem
was simply inacourate, particalarly in the reral arcasfrillages of Africa,
Ficst, it was a generalisation which could not hold for alf councries nor
[or different communities in & single coumiry, Secondly, empirical evi-
dence clearly shows that in fact it is the women who are the real pro-
ducersflabourers on land as, indeed, is the case in Tanzania. The issue
15 therefore not that women do not have access to land.

Unce this positon is mare carefully analysed, it brcomes clear thae
whar is really being discussed is nat so mucna lack of access to fand, bur
awnership of land, Ownership itself is a complex concept when i comes
ir land. Broadly, there is the wescern-feudal concept of Roman law
which, put sionply, means a bundle of rights to own, control, use, abuse
and dispose of lanel. This right is 10 perpetuity. This s what comes close
tor the so-cailed frechold system. And in much of the delbare in Taneania
an the land tenure system, frechold ownership is considered to be the
best way o advance capitalism by thase who would consider them-
selves opposed o soclalism. Bur frechold awnership has lirde to do with
capitalism. It is in tacl 4 cernnant from che feudal past in Eurape, In our
case, it is considered an advanced form of land ownership by some mis-
guided advocates® of marker-capivalism simply because of the mistaken
perceptien thae Nverere, in his weal for socialism, natanalised all land
by abalishing freehoids. As we have scen, land <aras, in a sense, nation-
alised in F9230 Whar MNyverere Jdid was to abolish the freehold renurne
which, in any case, tnvolved only a small portion af the land, hat s
mere, the owners of rhese freghold titles were not dispossessed of their
propurty in land. Instead of freehold, they were given 99-year rights of
accnpancy from the date of abolishing their frechold ttles. Wharever be
the case, what is incontestable is thae frevhold ovenership of land is not
necessary for capitaltsm oo fourish (see, for cxample, Bruce 19%4).

4L Foripseance, Shao (19951 and [T {19350 seen to advecate chis forme of avwneesbip.



This brings us to the second concept of ownership which could be
described as market-capitalist. This means ownership of cercain inter-
ests (bundle of rights) in [and which arc defined, secure, guaranteed
and, most imporeant of ail, can be cransferred (ie. sald) an the marker
at the will of the owner, In other words, the three most important cle-
meties of this form of owitership are (a} transferability or negotiability
of the land: (b} sccurity; and {¢) clear definiton of inrerests. It is this
tvpe of ownership which wsually finds vxpression in the system of
titles. Under the present system in Tanzania the tighe of cccopancy is
precisely this type of ownership, with one major difference, namely,
that the use and transfecahilite of the dzht of occupancy is ultimarcly
contrelled by the state.

Tt must alse be pointed auc that security of interests in fand [called
security of renure) an exist without there being free transferability or
negotiability. S0 one does not necd titles to ensure secunity of fenure.
Titles are necessary to facilitate frassfer of land which in mrn requires
a clear definition of interests.

S0 when female gender advocares demand that women shonld be
able to e land in their own name, they should ke clear first as 1o
what typr of ownership chey have in mnvind; second, how that swoer-
ship or property right would be made available o women (i, threugh
the market or by same affirmative action of the statc); and, third, that
whatever they mean by ownership and whatever they demaod is clear-
v connected with the larger guestion of whar type of system of land
tenure fownership and contenl} exists in the country and what 13 desir-
ablc and whoi it would benefrt.

The lase question is very importane o bear in mind when advacat-
ing women’s rights to land becanse empirical cvidence from other
African countries demonstrates thac imposicion of the form of market-
capitalist system of land vwnership discussed above (described as indi-
vidualisation, titling and registeation, TTR) has neither §a) benehted
peasanl and pastoral communities, nor the women wirhin these com-
munities; nor (bl faciliveeed aatonal development, capiralist ar other-
wise (Broce 1994). I shall not go inte detail in citing this evidence.
Suffice it o give two guick examples. A land tenure expert in Kenoya,
poinred out in one seminar that less chan 2 per cent af women were
titled in the Kenvan ITR refarm.#? Tomasevskl pointed out chat a
TINESCOY survey of rural women’s land ownershiip in differenc perods
mf African history found that the ‘moderaisazion’ of legal systems or of
agricaltaral policies often eliminared the previous cammon usage of
land and led to the exclusion of women from land awnership: " Witk
indeprndence, the new stites vetaimed that imported land omwrershil
legiclation while also making wse of the pseredo-traditional types of
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tesure which dvopped the {dea of comtrinamity nsufruct which was fair
t worern) and mrade men the salp crners™ 4

It must alse be pointed our that under the existing statatory and
CusStoMmAry system in Tanzana nerther men, women, nor comnotunities
own land in the feudal sense or in the anrestricted capitalist-marleet
form discussed abowve, All Jands are vested in the President, ie. the
stare, Bur fitles in the form of rcights of occupaney exdst and can be
pwned by both men and women, and a section of women do own
them, pareicularly in urban areas. If a proportionally larger percentage
of womnen do not own them, it is largely becawse of their poverry, a
problem which mvalves both men and women, and pactly becaase of
the patriarchal systemn which Favours men/boys, The latter problem
cxists at both the family and the lagger social levels, parnicelarly with
regard to decision-making on resources including land,

Under the customary system, again, there is no cencepr of owner-
ship in the two senses discussed above, But men as clan andfor family
clders or village leades do play a2 wircmally exclusive role in decision-
making abouat the allocation and dispasal of land, Custamary rules of
dispusal of land as inheritance are especially prejudicial ro wounen. But
this relates to the sccond ket of issues which involve ‘conmeol’ rather
than ‘cwnership®.

Participation in decision-making processes

Alehongh women have access to land in villages, the most imporcanc
tasue, which is often not expressed as such in the disenssion carried on
[ urban-based middle—class wonmen, is that they do nor control the
fruics of their labour, 5o althourh the producton syshem in villages
[prasantfeultivator areas in particalar) s family-based, with the main
labourers being women and children, it 15 the men in the family and
the clan eilders in the extended svsterns who make the ultimate deci-
zions On the use and disposal of resources. This seems to be one of the
central pillars of the pacriarchal system. By the same token, within the
farger national society, including governmental and non-governmuntal
institutions, mainky men oconpy the decision-makiog peosizions, The
story has been told again and again and T will not repear it here, In
relation tor land, however, my suggestion would be thar formularing
the gender problem in the counnyside in this manner has different
implications with regard o possible ways of approaching 3 salution
Irom the over-simplistic way in which che ownership issue is posed.
One inportant implication of posing the prablem as [ have supgest-
&d 1s (o contextualise and relate the gender issue po che larger questions

ga
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af the democratisadon, liberalisanion and marketisation of the econ-
amy, which are carrently the burning policy issues. For example:
research in a oomber of Afncan countries — Ghana, Zimbabwe, Tan-
Fania, ete. — has shoswn that vanous policies under the structural
adjistment programmes dictated by the international financial insotu-
tions have adversely affected the welfare of women more than men. In
other wards, women have been the ficse and the most senoushy affece-
ed vicoms of SAPs {sce Yoorela 1991 Gibbon 19%495),

This point was dramatically driven home in the evidence collected
by the Land Commuission. Box § mives a tvpieal example.

Box 5;: Maasai wamen

I the villages visited by the Cammissioners in the Naarongore area,
the Maasai people who spoke had a single demand presented in a
highly articulate single-minded fashion = that the residents should
be allowad to cultivate small shambas for their own food
regquireaments ard survival. The stary, paraphrased here, went
something like this: :

Wo are pastoralists not cultivators. Wa depend on our cattle.
When times were good we used 1o get our flour and other
requireaments from neighbouring farmers and shops by sellimg aur
cattle and gefting the necessary cash for food. But in recent times, -
our cattle hargds have suffered. Pasture lands and water resourges
have been encroached upon by the government, natichal parks,
and other farmers and investors. $a our resources have diminished;
our way of life and production have been arfected. We have also
been deprived of ather services such as cattle dips, veterinary
medicines, atc, The result s that our cattle have been dying., We do
not have surplus cattle 1o sell. 50 we want to cultivate smail
sharmbas near ocur bomas. We don't want, and don't like, 1o be fed
by famine relief, We are a self-sufficient people wha da not have
the trachtian of depending on hand-outs. In any case, what s the
quaraniee that we shall continue to receive hand-cuts.

When the Comrissioners found this demand befng made,
invariably in the Maa language by Maasai male elders, in one of the
meetings whera, as usual, a group of warnan was sitting apart from
the men, a Commissioner asked it we could hear what the women
had to say. After somo hesitation and cajoling, 4 young woman said
something 1o this effect: we want 1o be aflowed ta cultivate
shambas. | have seven children, Faur of them used to go ta schoal,
MNow none of them deo. | have ne money to buy school uniforms or
books, so they have been sent home. My husband is totally
frustrated: he drinks and [ don’t know where he goes. Qur cattle
herd on which we used te rely far food and cash is severely reduced
because of drought and lack of pasture. | have to take care of my
children. [ waant a shamba s¢ that | can at least feed them! {Personal
notes)

37



This story hardly needs any farther claboration, billusteares the inter-
relationship burween Jand tenure policies, who makes the major deci-
siong and the impacr an women and children. lacidentally, nowhere in
the willages did we hear iv being said — even by women — that their
prablem was lack of ownership of fand. Rather the common problem
was lack of land: ‘our village land is being alienarcd to outsiders’. Tn
fact, we recoived sowe complaints from women and children that their
men had sold off land and mn away 1o the towns leaving them desgi-
tute and ‘orphans’ — as one child wha was accompanied by her mother
put ! Similar cesults can be observed elsewhere where the so-called
modemn systerm of land fenore has been impased, as Box & illustraces.

Box 6: The curse of titling -
In a roeeting with a group of church women in Kenya, the
Carnmmission was told that their greatest curse had been the titling
systern fie. ITR). Now with these pieces of paper their imen weuld
sell off the land in strips leaving them destitute. Even the
traditicnal clan constraints an selling off land had begun to break
down. (Personal notes) '

It should be clear from these jllustrations chat the way the geoder issue
in relation to land is posed will have a significant cffeer on the
approach and solutions thar are offcred. T shall vemnrn oo this Issue in
the final section. Lot us nDow tum o the cluster of Esucs revolving
aroungd inheritance ancd divorce,

Inheritance and divorce

Much of the legitimate complaint about gender bias relates o custom-
ary and lslamic laws of succession or inheritance (see Gondwe 1983).
Successton in Tanzania is generally governed by personal laws depen-
dent on religions affiliacions and ethnic groups. Beeanse of its intrica:
relationship with custonn, culture and religion, opinioo tends o be sen-
sitive on the issue of reforming succession laws, MNow is it clear that
reform in the farm of imposing some anificd statutocy law on succes-
sion by the state would necessarily work in pracrice. There are two
other issues which have o be hoene in mind, Cae is rhat customary
lawers themsefves have been evolving. Secondly, within the communities
too there are forces moving in the direction of mare progressive devel-
opments, o favour of aeating gender equally so far as succession 15
concerned. At the least, there is need for a deeper understanding of
these complex social processes rather than a blanker endomsement of
sorme statutary provisions feean the top, or what is called the bard-law
vptian Favoured by the TTG.

Legislation to outlaw mender ineguality in rhe laws of sucsessian




might be a short cur and pleasioy to advocacy proups who would have
something to show to their sponsors and femimst lobbies in western
capitals. Bur exporience shows that this would not necessarily work in
preacrice, nor would it necessarily benefic the large majornity of women
in the villages, What is mare, it 15 obvicusly conuary to a demacratic
bartomt-up approach. [n mv view, with regard o the ceform of succes-
sicon [aws, it is berter to adopt taegential reforms i amework legisla-
tion as part of the overall democratisation process, rather than impose
hard laws backed ap by criminal sanctions. As the experience of the
Barrtage Act 1971 (Ne.3) shows, hard law as such mattess little, hoswe-
pvelr prOgressive it may appeal 9 be Ie exists more i books than in
realicy. TF the Marriage Act (which prosumes monegamous mariages)
were 10 be strictly applied in Tanzania, for example, hundreds of thoo-
sands of marciages woould simply be veid and there would be dhau-
sands of tlegitinue childoen?

o the ather hand, the wse of cthe Constitetion and the broader
framoworlk of land renare laws o change the gender hias in praceices
ael customs may have grearer and more endocing effect in Facilitating
progressive developments within the commuonites rhemnselves. For
example, we already have provisions in the Constitution which outlasw
gender discrimination both under the equality clause {articles 12 & 13}
and in the definition of ‘discrimimartion’ (areicle 13(5)). This can he
Fruitbully used, as was done successfully by Mr Jusdee Mwalusanys in
the case of Epbrais ¢ Holarig Pastory {1982) against the custonury
rule that a woman, unlike a man, cannot dispose of clan land ewn
wirh the consent of the elders. Again, the private proporty clavse farti-
cle 243 in the Constitution can also be vsed 1o encoorage testators ro
leave their property {inchiding land) to their fernale children as they
wish by way of a will. An arpument thar the intentioo of the restacor
as expressed in the will bhe respected, and s protected by rhe
Constitution, 15 likely o succesd, and thereby indirectly declare the
discrimimatory customary and Tslamic laws, roles and pracdees uncon-
stitutional. In fact, it is also likely to find a positive esponse amang
cormmnnnices, where it has heen noticed thar fathers would be inclined
to leave their property o their davghters who have looked after them
rather than to male relatives of sons who have abandoned them [see
Box 7 averleaf),

Theo there is the cven more oppresstve customary pracice thae a
wife who-is divorced has ro leave the Jand on which she has been
working. [t is e that the Marriage Act provides for the division of
matrimonial praperty where the property was acquired by joint
effors, as was decided in the case of B, Hawa Mobamed w0 Ally Sefu
(T983). Wheo ic cames to the division of land in villages oo the break-
1ty af a4 marciage, a3 woman divercee is likely to have an even stronerr
clairn becanse invariably she is the worker on the land. However, as we
all knowe, the current practice in no way accords with the stacutory
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law. In rhis rezard apain, T wonld suggest thar the gquestion could be
tackled begter in the larser context of general veferm of the laad tenure
regimy, as | discuss in the next section.

Box 7: Progressive Muslim leaders

In one village largely inhabited by Muslims, the Land Commissioners
had an animated discussian on the Islamic laws of inheritance when
wre had asked the elders (iwazes) for theair opinicen. To our surprise,
the position af the elders was that they should be free to dispose ot
their property to their daughters rather than be forced by
customary/lslamic rules ta teave it to male heirs, even when their
mazle heirs had not locked after them. It was the male youth in that
meeting who opposed this position because they stood to lose,

{Fersonal notes)

Female gender and the land tenure reform

The issues, prallems and points of debate raised in the preceding sec-
rions have all found expression in the debate on kaod tenure: reform.
'I'he proposed drafe bill for the Tand Act is a good illustration of how
“lond’ noises made by explicit provisions glving prominence to gender
equality can mean very little when the overall tenorial system fself is
undemocratic,

As I showed carlier, the approach of the Land Commission was to
integrare the gender question within the larger land tenure relorm;
modernise tradition in a demaocratic direction rather than impose mad-
crmisation from abowve by statutory cownpulsion. The thinking behind
placing bath names on the cnstomary certificate (HAM] was to make
an incoad into an oral cultare, while allowing the commumnicty throngh
their own villaze Tlders Council {Barazi) to worle out and evolve their
own conception of the implication of both names appearing on the
cerrificare.

The approach of the praposed drafl bill for the Tand Act i funda-
mentally different. The hill, as [ shall show, continues and reinforces
the existing systemn of bureancracic cenrralised conteol and administea-
tian of land. Generally spealiing. the chief approach of the bill is what
I called the market-capiralist formn of land ownership, in which the
central element is negotiability of land racher than seciity of tenure.

The hill boass of being progressive by putting rthe equality of
women upfront in its privciples and varions other provisions. Whale
these provisions may have some educational value, they do not add
significantly ta the presear law and the Constitorion, which outlaw
discrimination based on gender i any case. What 15 more imporsant,
though, is to analyse the implication of che general thrust of the drafr



hill for village communities generally, and women and other vuiner:-
hle groups such as youth and pastoralists, in particular. When 1his is
done it will be seen that the en-called propressive srance af the hill i
ore a matter of words than deeds.

ler give an example: the hill provides for charging a premium and
rents at market rates tor lands allocared by the stace, Taking rhe effect
i this on the hoasing question in urban areas, under the cucrent Liwe
and practice, many a middle-class single woman, chroagh her own
cfforts, salary, savings, cte., has been able to boild her own house once
she has obtained the kand. Clearly, if land is allocated chrough the mar-
ket and market rates are charged, very few middle-class wamen [or
men, for that matter) will be in a posicon to obtain plors of land to
build their own honses,

The Land Commission approached the issue differently, Tt recam-
mended that whether or nor a premium and marker rents are charged
should depend on the nse to which the land s pot. If the land is for
comunercialfindustrial purposes — thar is, for prefic — it shoold e sub-
jecred ro full imarket raves, while if 1 is for cidzens to build cheir own
houses, a nepligible or il premium and reot should be pavalile jsee
Fart H).

Again, it 5 also known that in our urban arcas, bewer middle-class
and other poorer womnen own Swahili houses.#5 Under the Bill such
Swahili houses are likely to be bought out by richer scctions of the
population, as is already happening in the Kariakoo area of Dar es
Salaam and other areas. Under the recommendations of the Land
Commission such ocutright purchasing would be more difficulc. The
Commnission recommended: first, that before such arcas are declared
planning areas to which building sepulations apply, the land rights of
the existing cocupancs (b cuscon and craditron) shoold be adjudiconoed
by elected neighbourhood commitrees and certificares issued, This
would guarantee security to the exisring occupants. Second, the build-
ing regulations shonld be ried o the term ol the righe of socupancy
The shorter the eermy, the fess stringent the building conditions, 5o a
prrson who cannot afford expensive huilding inay get a shorter verm,
say 33 wvears, and therefore relatively easier Duilding conditions.
Finally, no such transfer of land would be cansented to by the elected
ward committees, which wauld be authorised to withhobd their con-
sent until they were satisfied that chere was g valid conteact between
the partics vnder which the purchaser bad agreed o build an apare-
ient for che seller on the same plat. This would ensure that the exist-
0 owinr was not rendered homeless while at the same time allowang
the person with means to ohtain land on which to build,

To give another example lustracing che diffevence of approach
berwseen the drafr bill and the Commission. The bill provides for speci-

45 Thewe ave siv-rooe medestlr built howses in "hiph densin” working class ancas.
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ficd female representation on village mediarion panels, which is sup-
posed to indicate ks progressive Sance on WO, But the mediation
panels themselves do not have much powsr over village lands. »o here
is a case of giving penerous representation to women in a powerless
body, ualike the Copumissions proposal of Willage Assemblies and
Mabaraza® on which women must have entrenched representarion;
both of these bodies would have important coatrols and power over
vitlage lands.

Conclusion

It is the conrention of the present auther that, ficst, the problem in
relation to gender so far as the gquestion of land is concerned should be
cleacly defined; second, that the approach to resolving the prablem
should be conrextnalised wichin the langer framewack of democracic
land reformg and, thicdiy, thar ir necds to be apypreciated that the solu-
fioms suzpesied do mot Yave the same effects and implicacicons for
urban middle~class women as for village peasant womurn, which means
that the prohlem of land and gender must be seen in a differentiated
fashicn, This is not to suggest that the gender problem should be sub-
nrdinated to some general ineerest or appreach; rather what is suggesc-
vd is thar the question of democratising gender eclations s intricately
tied up with democratising the land renuee system. This lind of
approach would significantly affect the strategics that advocacy groups
and gender NGQs and other women’s reproscotatives adopt 1in thei
wark for gender equality and afficmative actions in favonr of weaker
secrions. 1t would also help to build bridges and alliances with other
land advocacy graups such as pastaral NGOs, Bue such an approach
requircs paticnce and protracted work, which & not always glamorous
and rarcly pleases the powoers that be.

46 LT made the wsefal srgeeston of having 2 fowale presence ro the Flders Conpmil
[Barazal. .



Chapter O
Law, land and justice

The making of the new Land Act

The deaft of the Bifl for the new Land Act was prepared by Poofessor
Parrick McAuslan under a contract with the British Owverzeas Develop-

- ment Adrministeation. Like the Land Policy papes; it underwent several
draits. The comrments in this chapter arc based on the draft which was
completed around November 1996, Aux this boolr poes to press, the
draft = with the Patliamentary Draftsman who is preparing the Bill
and it is expecred that it will be presented o the Mational Assembiy in
Januwary 1998, Althoupgh the final Bill may ondersgo some changes, it is
unlikely that the major principles will be modificd. In what fallows T
outline its salient feamires.

The draft Bill is a long piece of legislation running into some 300
pages with over 200 sections. Its vartous deafts were discussed by an
evin narrower circle of invited guests rhan for the Policy papes By def-
inition, only cxperts could discuss the deafrs. There was no way, there-
fore, that a wider body of people could participate in its furmnlacion.

Lalient features

Ownership, management and control

1he drafe Bill is premized on two major pillars of the Policy papern
Omne, chat all lands ace vesred in the President to be held in crust for che
people of Tanzania {cl.4(1}), and teo, that the Commissioner for
Lands s the snle aurharity, As Professor MeAuslan's Cammentary
made explicic, the draft Bill is peemised on the fundamental principle
that “all potvers oeer pabfic fard stem from the Presiden™ (McoAuslan
18%6a:12). As can be readily appreciated, the new provision removes
all ambignity on the location of the radical title. In very clear eerms i
emwlorses the monopely of radical ritle in the head of the Executive.
Whether the addidon of the qualification that the President holds the
land as a trustee would make any legal difference remains to be seen.
Ity wies it 1s s more than a policical statament.

Far purpeses of management only, all public fand is classificd as
‘general land®, *village fand’ and ‘reserved land’, The President has
powers 10 transfer land from one category to another, the procedure
for which s detatled in the Bil (cls.586). The categories of meserved
lznd are specified. They follow mare or less the land resecved ander
various pieces of existing legislation such as che Foresrs Ordinanc,
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National Parks, Nporongoro Conservarion Area, cte. {cl7). Village
land is land that falls under the jurisdiction of existing regisrered ar
non-registercd villages (cl.37), while the rest wauld come under che
heading of general land.

On peneral land, allacadons will he made under rights of occnpancy
or what currently are called granred righes of occupancy. In this the
ultimare auchority is the Commissiones, whao is to be advised by the
Land Allocadon and Disposition Commitees composed af officials
from the Land Ministry appointed by the Minister {cl.13). Thus the
cxdsting system ol comimictees on which there arc represenratives oof
local anthorites is replaced by a clear logal system of centralised allo-
carion. in fact the Bill makes it clear that local authorities and choir
officers have no power over land except as delegated by the Com-
missioner (cl.13).97

While reserved lands fall under the jucisdiction of other public
surthorities, the Commissioner has the alnmage decision on these lands
as well, particularly in respect of granring righes of occupancy on such
lands. Where there is an application for a grant in excess of 2,500
hectarcs, the Lands Advisory Council has to ke conswited. But the
President may grant the application cven if the Council advizes againse
it. The only requirenicnt is that he must give his reasons jcl.21) [except
for the requirement of giving reasons, this (s not very differenr fromn
che cxizting sdminigrative procedures), Non-citizens may b pranted
rights of cocupancy provided they have an Investninent certificate [rom
the Imvestment Promotien Cenece (el 28{13k)). However, there is no
restriction on non-citizens and non-citizen corporate hodics obtaining
leases and other derivacive rights on land from citizens, and presum-
ably this doss not require any certificate,

Village lands are o be managed by Village Coundls noder the
supervision of the Cammissioner. The Village Councils are ultimately
aceounrable to the Commissioner, thus by-passing both the Village
Assembiies and the elected local anthoritivs. The Commissioner has
powers o take away the management of village lands from Village
Councils under certain circemstances (cl.58). In short, te all intents
and purposcs, the administcation of land at the village level is top-
down under the direct control of the Commissioner, by-passing all
elected bodics ar local level. Curiously, the justification given by
Professor aoAuslan for this is thar the Bill daes not subscribe ro the
thesis of ‘the nobte peasant”, left alone, prasants will always act for the
local common pooed [MoAuslan 1996c). Presumably, the Bill sihscribes
1o the thesis of ‘the noble Commissioner’ who, left alone, as he is 1o
the Bitl, would act for the ‘pational’ gpooed! Tanzania's expericnce has
heen athernwvise,

a4

kbicherbe there has been an wwending tussle between Jocal sehoricics and the guzricral
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Viltage land can be alienated ta nozw-villagers in vacious ways. Ficse,
the Tresident may transfer village land to the category of guneral or
reserved land and then allocate it 1o non—villagers inchiding, presum- _
alily, nan-citizens (cl.51. If che land invelved is less than 100 acres, the
Village Cowrncil, afeer consiling the Village Assembly, has to APPIOveE.
Where it is nrore than MM acres, but less than 500 acres, the Village
Assemibly has to approve, and where it is more than 500 acres, the
National Assembly or a commirtes of the Assembly has 1o signify ies
approval. This power is in addition w powers of compulsory acquisi-
tion under rhe Land Acquisition Acr 1967, which can be exercised in
respect of village land.

Secondly, non-vilbyge organisarions — government bodies, para-
statals, companies and corporations whose majoricy shares are owned
by citizens — can also be granted customary right of occupancy for up
to 9% vears.*? In the casc of land occupied by non-village orpanisa-
tions, the Comnmissioner remains directly cesponsible for irs adminis-
traticn. Existing alienation of village land wnder granced righis of
cccupancy will thus continue as granced rights administered by thae
Commissioner. In other words, the numerous dispures and scandals
imvolving abienaticn of village fand to outsiders documenced by the
Lamd Commission will be validated and legalised by the proposed las,
the gricvances of villapers aotwithstanding,

Thirdly, individuzl outsiders wha are citizens may also obain vil-
lage land provided rhey show that they have the Intention of estzblish-
ing their principal place of business or residence in the village.

Fourthly, the Village Council may grant a derivative right (for
example, a bease of differenr duration) on villape land.

Filthly, villagers themselves holding a certificare of customary right
may geve derivative rights to outsiders. All in all, alienation of village
land ro outsiders s possible under the Bill by a number of direcr and
Indirecr means.

There are a number of major implications regarding the powrers of
allncation, administration and supervision reviewed so lan Ficst, the
powers of the Commissiener, down o the village level, are enommous.
Now that these powers are provided by a statnte, the administoative
and political cestraints existing in the prescoc system under the rhetoric
of Ufairag {for what they were worth) have been removed. This also
entails a large burenveracy which further reinforces the avennes of cor-
ruption, contred over commumities and 4 general top-down approach
characteristic @l the Tanzanian state. The village body, the Village
Council, is o all intents and porposes accountabie to the Com-
missioner rather than w the Village Assemblv. The Village Assembly
has a perfancrory role of licte sonhsrance.
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Sccondly, it will he recalled that the evidence before the Land
Commission showed extreme apprehension on the part of peasant and
pastoral communities regarding, threats o their lands, e, grabbing of
villazm: lands by outsiders. Despite lip-service paid vo the protection of
viflaze lapds by the National Land Policy and the drafrsman’s
Commenirary, there is very little of significance in the Bill to allay such
fears. By and kirge, the provisions are intended to facilitare alienation
of village lands and theecfors provide legitimacy o “land grabbing’
while keeping *petty trouble-making villagers' ai bay.

Thirdly, existing grcvances and land disputes regardiop large-scale
alienation to ountsiders (in the langnage of the Bill Snon-viilagers® and
‘nog-villape orpanisacions’), which were docomeated by the Land
Caminission in Yolome 2 of their Report, are legalised and entrenched.
It may be well worth considering whether a reform that does not in
arny serious manner address this issuc can really be acceptable to the
large majority of the people.

Fourthly, one of the mare contentions poinrs has been the bound-
aries of villages, Mimstey officials would have liked to have full con-
trol over this so that they conld bring as much land 25 possible under
their control as ‘general land. 'The Bill rakes the existing roundarics,
however arrived at — whether legally or administratively, with or with-
aut consuleation wich the wvillagers concerned - o be the valid bound-
aries. Where there are dispuics the Minister s avthorised o resolve
them through mediatdon and cnguiniss, The latrer process, as the expe-
Aence of official enquiries shows, 5 unlikely to be paracpatory, let
alone perceived as falg just and [egitimate. In fact, the Ministry
through the Cammissioner is likely to play the dominane rele in
adjusting and redrawing village boundaries through rthe process of
land adjudication. :

Security of tenure

The term ‘security of land tenore® means differene things o different
users of fand, but it is uften used indiscriminately and piven one main-
streaan meaning, To che investar whose use of land is for profit, with
land as one of the factors of production fa capiral asset}, secarity
means oo things; Fest, thar hisfher citle to land is cercain and non-
conrestahle; and seoond, that sthe is free to pass on the tide to a pur-
chaser without constant challenges. ‘This s the dominant meaning ol
secure ritle and the pesception and eadonale which lie behind the
ricing systermm. Here the investor may be direcr, ie. some one who
directly invests in land, or indirect, iv. the [inancier who advances
credit cor the landowner an the security of the land. In this perception,
the security of tenure is conmected with the negotiahilicy of land.
Tithing facilitates nepatiability by separating ‘possession’ and nse from
‘owncrship’. Thus this conception of security is predicated on the pos-
sibility of the alienation of land from the user/orrner



The perception of peasant communiries regarding scourity of enure
Is of a different vrder altogether For them land is the means of pro-
ducing for survival, and possibly some surplus for the markes so as to
gel the wherewithal to buy other necessities, For them, therefore, sacu-
riry means being scourc from the fear of their land being alienated — a
tatally different conception of security from thar of an inveseor,

In structuring its reconimendarion on village lands the Pand Com-
mission took the conception of the village commumitics as its point of
departure, while allowing for the arganic evolution of ehe marker and
the investor from within the community, The throst of the Land Rill is
ter Facilitate the so-valled *marketability’ of lund from village communi-
res ro non-villagers and non-village organisations. This is whar lies
behind the host of provisions dealing with disposidon, adjedication
and ritling of land. Where the Bill purports te protect weaker sections
(women and cheldren i oparticular), it gives enabling powers o rhe
Commissioner o do so rather than praviding a pardacipatory frame-
warle enabling the commuonices ehemselves to Jdefend and proceer their
rights. Again, rthe top-down appreach is apparent theoughouot che Rilf,
The evidence before the Land Commissian, however was very clear on
one issue: village commuonitics wanted to be ar the centre af the
process ofF decision-maling in land matrers, land being their major
resource angl life-line, Their demand was feeshivikishuwa — to he
allowed to participate. The Bill is noc based on any such consideration,

It must also be pointed out that the Land Comussion did oot eotal-
Iy reject the marketability of land as such. Wor is the Bilf based on the
concept of 2 worally [ree, unregulated market (in any case such a ching
toes not exisc anywhere excepe in the heads of propagandists). The
fundamental difference hetween the Bifl and the Conunission lics in dhe
gquestion: in whose interest, and thecefore how, is the market to be
factlitated and regulated® The Bill is basically strucrured to facilitate
thy marlket for the so-called investor who is larpely assumed to come
fromn outside che village communitics, on the one hand, and from oue-
stede the country, on rhe arhee For the Commission, the printe olsyjective
wis to generate and faciliats investment pomarily (though not exclo-
sively] from inside the willage commuonides and from wichin rhe coun-
try — what the Commission called the model of “accomularion from
below', Two cxamples will illusteare the difference in approach.

As alecady noted, the Cammission recommended, and the Bill pro-
vides, for the charging of premia and cents for land allocared by Lhe
state, The Commission recommended that the charges be based on
market rates, but be charged discriminatively and selectively, For
urban kand, for example, a distinerion must be made between a cirizen
and a non-citizen and hetween restdential fie, For own shelrer] and
coanmercial (i, for profit] ase. Thus where the righe of occcupancy is
granted to g citizen for residential use, no premium, or only a reasos-
able e, and reat below cthe marker rares should be charged. Where
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the use is for commercial purposes, full marker rares should be
charged. The policy rationale was to facilitare ownerbuilt bouses so as
to encourage the provision of housing. :

The Bill malzes no such distinctions. Premium and rent based pri-
mutily on marlket rates are to be charged for all grants, regardless of
wha is granted the land and for what purpose. This is obvioasly likely
ta wark in favear of che small oich sections of urban sociery invobroed
in real estate husiness while adversely affecting middle-class vwner-
builders of vesidendal housing (and among these, single women in par-
cicular. gender sensiavity of the Bill norwichstanding).

Another cxample is found i the Commission’s recommendations
that dispositions in urban areas are o be repulated through elected
committees, and the criteriz for approval are pgeaced imfer alia to
enabling the poorutizen occupier of land to provide himherself with
seme shelter o the Bill, dispositions below a cortain value are not reg-
wlated. Others require the appeoval of the Commaissioner and the crive-
ria arc largely marker-based withous any involvement/pacticipation of
the public at lacge. The assumpeion throughout is thar the Com-
rmissioner is the ‘guacdian” of the pulthc interest {and presumably the
‘public interest® is ta encourage the market). After over [our decades of
statist paternalism, Tanzanians koow better]

It is also Interesting fq note that all disposidons of village land
among villagers are closely regulated and supervised by the Village
Council, but that dispositions of village land granted o non-villagers
are under the canrral and supervision of the Cammissionegn, while
those below a certain wabue reguire no approval at all, just as in the
case of granted rights (cL¥2).

Adjudication and titling

Security of tenure i the investoe™s sense discussed above is supposcd
lo be secured bv a legal framework based on the tiding system. This
has now come o be called the process of individualisation, titling and
registratian (TR} [n the late colonial and immediate post-indepen-
dence literatare on land tenore in sub-Saharan Africa, the customary
syerem {which was described as based on coommunal ownership) was
frequently critcised for lack ol cerraingy and secarity of twnure becanse
it lacked TER {sce, for example, Fast African Royal Commission 18#55).
Progressive land tenuce reloem*® was seen as transforming the custom-
ary {commuonal) tenore 1o 4 system ased on 1TR, or to use the maore
confused termineoloeey of privarisation, a proporcy-rights regune. By ies
very definition, reform based on TR is hoth a leeal and o legalisric
process characterised by state snpervision and, therefore, rop-down,
Ironically, suppociers of privatisadon advocate ITR, a non-interven-
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tionist state (or rodling baclk of the stare) and more lw all o the same
Breath as if these were all perfectly consistent and comparible.

The mnst celebrated {and now the most criticised) example of ITR
reform in sub-Saharan Africa is judged to be that of Kenya. The arigi-
nal imnpetus of this reforoy which was begun in the 195{s was political.,
In the midst of the Maw Mao uprising. the colonial gove nment iniriated
what was called adjudication, consclidation and registration i
‘Kikuvu country’ {the hemeland of Mau Maw) to creare a class of
veomen (middleclass) Farmers who would have a stake in defending
the colonial economic infrastructure if and when the political super—
steucture changed hands {Sorrensan 1967).

The World Bank (and related internarional Aoancial institutions -
TFT}, whose institutional memory is notenicusly short, forgoe alt abooe
the political origing of ITR and onil recently held up the Kenyan
model as an example to be replicated in the rest of Africa. Recent inde-
pendent [and World Bank) rescarch has shawn that the victues claimed
for TTR are simply not bome out on the ground (sve Breee and
Mighot-Adholla 1294; Platteau 1995; Barrows and Roth 1990), Rather,
ITR has encouraged even decper and more frequenr staté intervendon,
for reasans of immediate political expediency. The processes of adjudi-
cation have frequently meant the displacement of ariginal owners by
more politically and economically powerful individuals and groups.
Within the communinies themselves women, young people and chil-
dren have soffered as land has been lost by titleholders wransferring
land unhindered by the waditional clan and famiby contrals. Records
at the ceneral registry do not refiect ownership and possession on the
ground as land continues to be dealt with according o customary lawe
People simply do not understand nor can chey afford che formal lepal-
ishe provesses of registering land rransfers {in any case, rhe swesternd
statuetory eitling and registration Jaw fails o take accoune of the con-
plicated wwb of overlapping primary and secondarcy land rights based
oh, cornrmunity cnstom and caloirg),

The use of land as collateral to encourage investment in agricalure
and pastorahism, which is the major defence of ITR, has simply not
warked as the textbook prescribes. Where land has been used as cole
lareral, the loans thus procured are more ofren than not wsed for come-
mercial venrures in wrban arcas rather rhan plonghed back into agri-
culture. Small farmers and pastoraliscs are just as wary of r2ldng out
loans as the ¢xisting financial instieetions are unwilling w advance
theot. Inany case, most African societies lack a developed financial
and judicial infrastrocture and the concomitant cultere which undee-
pins the credic system in which land is strictly a comeodity. This obvi-
ous ouism of a small peasant vconomy has dawned only belatedly on
pro-lIR ideclogues ™ All m all, studics, nac enly of Keaya bur of
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other conntries like Cote d'lvoire, have clearly shown thae ITI-based
land reform takes little aceount of theé social, cconomic and colearad
eealities of African socienes. The reselt has been an overnight conver-
sicul of TFT consuleants and woestern academics to the colebraton of
customary systems, organic cyvolution, preservation of mdigencus com-
munities, and so on. But this conversion 15 as suspect as the earlier
sCeicism 2lour customary systems,

Tust as the earlier TR revolution was supposed to be performed by
the agency of the state in a top-down mamner at the behest and under
the supervision of westcrn governments and donor agencies, so now
the evolutionary feat of prodding the costomary system along is 1o be
Facilieated by the same stee with comprehensive land codes conceived,
sponsored and financed by the same IFEs and ther allied consulrants.
The difficulty is, of course, that both projects assame that the larger
alohal political connomy in which the state and its imperial backers are
sitnated is unproblematic. Lip service o democracy, gender sensitivity
and participation notwithstanding, the fundamental approaches
remain the same — modernising land renore reform feorm above and
seeking to legitimise it by using traditional forms {aften no more than
the term “custommary ),

The Bill, i is troe, does oot provide specilically for TTR on village
lands. It makes provision for what is called adjudication of interesrs in
land (sub-Fart 3 of Part VII). Three vrpes of adjudication are provided
for in the Act; spot, village and centeal adjudication. Spor adjudicacion
is where a villager or a group of villagers apply for their interests to he
adjudicared. This is analogous to what happens under the existing sys-
tem when the holder of a deemed right of oocupancy applies for a cer-
tificate of right of occopancy, In practice, it wsually bappens when a
Big farmer wants to secnre his land by a title, or a villager wishes to
“sell’ his land o g nan-willager, che rypical scenano being where an oot-
sider ar a non-village organisation has obtained fand by a transfer
under custamary law and wants a certdficate where the land 3 sur-
veved or an offer of a right of cccupaney on non-surwyed land. Under
e Bill, spot adindicarion is conceived to he used for such situations.
Where an individual, a group or a non-village orgamsaton has applied
for a cuseomary right of occupancy, they may apply to the Vilkase
Council for spot adjudication [cl.98{1)) of the land. The VO deter-
mines the issue and sets the process in motion. The Commissioner has
the final say o ordering a spot adjudication even if LhE“ Village
Aszsembly nh]m:tu or rejects the application.

Village adjudicadon takes place on the indtistive of the Village

e

e cuca lfeaseeasta ey Afeic, and rheecefrne che pole of (TR 5 simplr to supply a legal frame-
woeks, [0 s, iF pot all, cascs this indicates a confusion betwesn “land sales’ (wehich cde
cake place in rural arcas) amd che existence of a Tand martker' which asspmes a robuar
financial and judicial infraserucrore whiczh simply dom: vl ecas i meny African coun-
tries (see Deaoon 2793],



Council and 15 under the supervision of a village adjodication comuut-
tee, elected by the Village Assembly and assisted by a qualified adjudi-
cation officer. On a complaint by a group of not less than 20 villagers,
the Commissioner is auehorised to substitute central adjudication, vie-
tally eetirely under hiz supervision and direction for village adjudica-
tion, The Bill then goes on to provide detailed, prowvisions as o the
pracedure and how the rights are o be determined. The end result of
the process is the isswing of a formal cerificate of the customary righe
of oecupancy sealed and conntersigned b the Commissioner Tt should
also be netded that in the process of adjndication of whatever type, the
adjudication bodies are likely to be involved in adjusting and redrasw
ing village boundaries as well, Thos the Ministey officals tesume the
role of drawing village boundarics through che back door, so to speale.

In the final analysis, the process of adjudication resulting in corcifi-
cates of customary rights is not vory differenc feosn TTR. in fact,
Professar MeAopslan [reely admits in his Commentary (MoAuslan
1998a} that he has borrowed from the Kenyan Land Adjudication Act,
1968 and the Zanzibar Land Adjodication Ace, 1982 which in tum is
based on the Kenyan Act. He enters a cavear, however, thar adjudica-
tice under the proposed Taneasian Bill is very different from the
Kenyan prowess, which has had the unfortunate resulrs discussed
above. According e him, the Kenvan process was, and s, part of the
policy of individualisation resulring in a grane of freehold title pov-
erned by westernfstatucory law and s a “rather top-dounr process,
althongl mvolving, of necessity the local commmaity™ fibid. 49, The
broad approach of the Tanzanian Bill, according ta McAnslan, is bot-
ram-up’. In oar submission, chese are really differences without dis-
tngrionl. Individualisadon has never meane individoal ownership in
frechold. It really means the defining of heritable, negatiable and
transfecable laed rights cxechusively owned by a defined legal entisy, be
it an individual or a gronp of individnals in the form of a company, far
exzmple (Bruce 1994}, In any case, costomary ritle is akin to a free-
hold in that it is owned In perpetuity by villagers and for a definite
time [lease} by aon-village organisations. Thus in principle a cortificare
of customary ritle ovwned by a non-village organisation is no differenc
from a cerrificate of ogcupancy for a granred right on general land. As
for the law thac is applicable, the Commissioner for Lands has such
powers of interventian, advice, ditection, supervision, ere. over cus-
vornary titles [particulatly those owned by non-village arganisatons)
that the customary law governing them would be heavily maodifive by
statute. Tuarthermore, where 1 villager granes a derivarive right [for
example, a long [=ase} from his customary right ta, s2y, a nen-viliager,
they can agree that such decivative right shall be governed b staturory
law to the exclusion of customary law,

Afrer examining experiences elsewhere and Tanzania’s own &xfreEl-
eace of titling village lands, che Land Conunission had argued against
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the process of global [TR as nndesirable on grounds of principle, policy
and impracricabilicy. Instead, it recommended a village-based, partici-
patory system of recording interests and rights in land through the
judicial process vested in the Baraze la Wazee la Ardbi, with no central
intervention except as advisers if so requested resulring in the grant of
2 HAM certificate. If, indeed, as McAuslan claims, the process of adju-
dication in the Bill is simply meant to record land rights mterests in
village land for the protection of the villagers against alienation and
not as part of the policy of individualisation in the sense of facilitating
alicnation, [discussed above), then the schemne proposed by the Com.
mission is far mote suitahle, since it is simple, manageable by the vil-
tage and fully partigipatory. :

On more pracical grounds one should repeat the warning sounded
by the Cammission, The madified system of ITR proposed in the Bill is
likely to have far-reaching implications in that it is highly unlikely that
the goveenment has the resources, COINpetenve of Mampower (0 pIi-
cess mitlions of certificates of custommary title. The chances are that the
process of adjudicadon (whether spot, village or central} is Likely to be
mobiliscd by noo-villagers and non-village orpanisations gither as
patential grancees of certificates of customary title ot as “purchasces® of
derivative righes, thus facilitating the alienation of village lands.

cettlement of disputes

In the preliovinary deafts of the Bill aspeots of the process for scrtling
disputes proposed by the Land Commission were adopred. Tn the final
draft virtually none of the Commission’s suggestions renain, The draft
Bill takes an board the existing three-ticr systen: prilwary, magistrates
and High courts. The only innovation is to provide {or village media-
tion panels {cL236), composed of not less than five and not more than
scverl persons, no less than two of whom muse be women. The juris-
diction of the panels is volunrary and their decisions are not binding.
In effect, hercfore, the cxisting system of dispute seltfement conginues.

Pastoral interests

Pastaral fands have been very vulnerable to alienacion and ‘lapd grab-
bing?. Historically, pastoralists have heen treated as “primitive’ and
backward in compariscn with cultivarors. Consequently, cultivacors
have been given preference in obraining land. The transhuunant mode
of production rhat pastaralists follow has given 11se to the perception
that cheir lands are open For omeupation and the pastoralists do not
nead them all and they could be pur o hetter use (sec Lane 1986]). The
Tand Commission tred ro provide security of tenure to pasteral con-
momitics by using the same device of vesting the radical ricle in the
Village Assembly, assuming in this case thar the Assembly s mon: or
fess the pastoral comusnunicy. But pastoral communitivs exisr acrss wil
lages and the willage culture is not wo well established. The Com-
nisston’s recommendations would thercfore have required some wmiadi-



fications. One of these was sugpgested in the Report itself, namely that
villages could enter into joing makagement agrecments to USE COMIMOLL
ToEO IS,

The drafr Bill adopts the Kenyan approach of group ranches, an
approach that was implicic in Tanzania’s own Range Development and
Management Act, 1964 (Mo 51) which proved to be a failure (Jacolbs
1¥80). The Bill provides for land associations which can be incorporar-
ed for the purposes of holding land similar to the srovp ranches of
Kenyu. The latter have also become 3 means of land alivnation to oac-
siders and richer members of the community. Altheugh McAuslan
claiims in his Commentary (199630 that the land assoctations in the Bill
are dilferent, this is another case af difference witheut distinction.

Summing up

There is no way, as rlle Commission argued, to talk of bottom-up, par-
ticipatory development in which peasant and pascoral commustities arc
fully integraced without first giving sccority of land tennre to the com-
munities of land users, All expericnoe in ‘lanzania and elsewhere iIn
Afriea has conclusively shown that top-down peocesses of land enure
reform, based on bereaucratic approaches and statorory systems of
adjudication and titling, have invacdably reinforced the insecuriry of
indigenous peasant and pastosal commenitics. The proposed 1and
Bill, whatever its differences in detail, is principally based on a mop-
down approach in which the Cammissioner for Lands has sole anthac-
iLy, o the exclusion of representative bodies like the Village Asseniblies
and the Nadonal Assembly ar the national level.

Tit che case of African renure svstems, it has been shown again and
agaiant that market criteria alone, which trear land as no more thag a
cammadiry and a factor of production, simply do nor addoess the real-
ities of the way Tanzanian society is croganised arcund land. As che
experience ol the village scttlement schemes and the range develop-
ment af the early 1960s shows, such misconceived reforms result in
failure and icreparable losses.

‘The main acgas of concern with the new Land Bill may be summed

“up as follows;

® Om a practical level it 35 clear that pueting the Bill inte operation
would require 3 massive bureaucracy right down o village level, The
numerons forms, permissons, approvals, cte. required by villagers and
Village Councils from the Cominissioner based in Dar es Salaam look
quire impracrical, given the realitivs of resources, competence and
cornmunicanions in the country, Villagers,- toa, would probably need
paid scribes tor fill in such forms, regacdiess of whether they arg in
English, Kiswahili or lacal languages, Judge Logakingira, for instance,

COMNMEnts:
“The proposed Act is in many respects fuburistic. 8o ool s
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reguired wnder the Act, and so much of it wews that we bave neither
the financial nor the buman vesotirces 1o enaldle its impleinentation.
It would, for instance, provide for over 60 prescribed fonns, The
Cormmissioner world require a sizeable bravy 1o stock the forms in
their thousands and to enswre their quailalbifity and stocking evew at
tha pillawe fevel™ [19945:6).
® The Conumssioner and therefore the cenrral bureawcracy have snoe-
mous poviers, the cxercise of which not only generates o large burean-
cracy, but is alse ominous for any genuine democratic process. The
approach of the Bill in this regard is o pravide elabarare procedures,
standard forms and ame limitations based on the philosophy that dis-
cretion should be controlled by law, while being ablivious of the face
chat the same provisiens are simultzneously empowering of the bur-
eancracy and disempowering of the people. What is more, in the light
af the experience of Tanzania’s immediate past, clothing such power
with law gives it legality and legidmacy, aud therefore by the same
tolen, delegitimises whatever political and ideological constraines
might have exisred on the powers—thac-be under populist ideoiogies,
Lhis is not to advocare a retocn o statistpopulist culture, but rather a
plea for more innovative and [ocally gencraved approaches o both
legal and popalar controls over the cxercise of state power, This 1s omw
of the reasons why we have been constantly emphasising chat the issou
of [and teouee refoem is ried up with the larger question of democracy
{in the sense of peaple’s participacion and bottom-ap approaches) and
the eoeganisation of che stare apparatus,
® Following from che previous mvo, the approach of the 50 is, in che frst
pliace, tu generate a centralising tendency by its penchane far legalism
atl ‘mone’ law, and then to decentealise the bureancracy so generated,
thereby bringing it closer to the people, i this casc as close as the vil-
lage. Tarzontans have not fargatten the disastrous cxperience af the
decentralisation carricd our wnder the cecommendations of the dMagc-
Kinsey report. The central bureancracy was replicarcd and deceneralised
o district and regional levels under the slopan medarala meikoad
["power 1o the repions™)., (We all lonoser whar it meant: sioaala prikoans
‘ruling rhe repions’). Under the proposed Bill the replication and decen-
tralisarion af the bureancracy are aken right o the viflage level, in the
process making the eleceed and represemtative willage bodies defegatecs
of, and accounrable o, the central bureaveras, rhe Coinmissioncer, while
virtually sidelining such organs as che Village Assembly and often local
avtharities as well, Leaving aside the question of principle, even prag-
matically such a project s simply unwaorkahle. The dangee, of course, s
thar under pressure fram ‘sponsurs™ it will be atrempred, leaving in ims
walee chans, canfusian and some “irreversible mistakes, The victims of
these mistakes will be vulnerable proups and the nation as 4 whole,
while the consultants and doqaors mowe on o ‘sreener pastures’,
® The Bill s singularly designed in the wp-down fashion, based on the



philosophies and theories of ‘modemisation” and s legal off-shoot,
law and development’. Onee again, Tanzanians do nat have to fearn
fromn athers” experiences. Their own fafled experiments in the form of
the village sectlement schemes of the early 196{0s and the Range Devel-
apment and bdManagerent Act (1964} are living lessons.

As already poinred out, the Act is gearcd to facilitate che alienation of
village land, including pastoral lands. Given the character of che paliti-
cal cconomy — which we cannar go mto here — it is oot difficalt 1o
foresee a process of displacemenr and marginalisation of raral commu-
nitics, It s alse not difficult to see that the immedtate agrarvian and
other investors who would be given rhese lands under, of course, the
certificare of mnvestment, will be those interested in the rapid exploit-
ation of natural resources such as wild animals, exotic minerals and
timber, and ccological resources, including a clean eovironment and
biodiversity, kt shoald also be noced rhar there is intense pressare from
the northward-moving South African Boer {armeers who have already
been given large land coucessians in ccvunl.rms like Mozamhique
(Chossudovsky 19981,

The ‘model’” or path of develapment provided in the Bill [iv. ‘accumn-
latioe [rom above and marginalisation below®™) and that in che Land
Commission’s report (e, ‘acoemulation from below and national dem-
ocraric developreent throaghout') themselves deserve serious consider—
ation rather than whelesale, uncrdcal absorprion, The reform of the
land renure sysrem canoot be isolated from this Barger question.
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Chapter 10

Contradictory perspectives on
reform through law

106

Law and democracy

i

i)

fii)

Refore cancluding, it may be worthwhile to discess briefly the concep-
tions and approaches of the consuliant who drafted the Land Rill sa
that we are berter able to appreciate the knk hetween law and demioe-
racy. In ordivary circumstances, this has no significance becanse tihe
cansaltant is assumed to have followed the brief he was given regard-
less of his own inclinaticns and preferences. i this case, however,
Professor McAuslan m his  extra-comsultancy  academic  lecture
(Mchusfan 1926b) went vur of his way to explain and justfy his own
approeach to the drafring of the Tanzanian Land Act.

The Land Commission's appraach was that:
thre smain coatours and Parpmeters of the fand tenare system should be
mcinded in the Cownstitution so as to srreneh it i public ke and give
if pisibifiny;
that there shomld Be g Basic Framcoork o spelling ont the broad
princigles and rddes. Here the approach mean! more rules and proce-
dures, reguiring transparency wnd accountability of governsment offi-
citls {0 elected Cometittoes and comrtervailing bodies in arder 1o con-
tral the exercise of power on the one band, and greater fevibilioy and
diseretion at thy lower level on the other, thus exposing the profession-
ol fwHciionarics ta the innate wisdom of the people: and
caestomary low should comginue 10 apply to villape tenure, albait funda-
srestally wradificd by braad democratic principles embodied i1 the
Comztitation: danid the Basic Iand Lanes To cite fiweo examples: the wazee
are traditionally not elected; the Report recowmemends they should be. It
also recommends & number of orher modifications — the numwes of both
spnuces on the certificate, no consent fo disposfrion withowt consult-
atinn and agrecment of the othey sponse and children — sprecifically o
aeddress the rigs dgainst roomern in crstomany la

In etfect, the Comnission neither wholly rejected nor accepred
uncritically legal methodology as rhe means of affecting a radical
reforn af the renyrial systema, but was mindful to reform the statise
top-down soucture 50 us to create space for the conceptions and por-
spectives from below to assere rheir inrerests. At the same time, it
rejected the thoughtless pacroting of the dominant positivistliberal
marker approaches ro commaoditise land in o Blanlet Fashion so as to



create an enabling environment for the so-called forcign investor$!
The Commissian clearly tdemified the path of development [national
agrarian}, the siee of accurmnulation (the village), and the agency {the
rich/middle-income peasantry] and located the wenural ceform in this
lacger context of the palitical economy. _

Referring to the Baraza, Professor McAuaslan castigates che Com-
mission for having too much faith in “swgualified” people and “refy-
g on thelr fanate conmmmn-sense of fustice 1o gel things done; just kke
Presidential Commission of the abuse of power and the chaus that
accompaticd fhat exercise, the word rafrerd’ comes to mund to
describe this approach™ {19960:12-13). Lirtde does MeAuslan know

_ that the abuses during villagisation were commicted nor by ‘unguali-
fied” people with an innate sense of justice, but by the hichly gualified
who had been sent to the countryside during che decentralisation (sec
Conlson 19821,

Profuessor MoAuaslan considers the policy propozals of rhe Com-
missron as radical, bur again criticizes the Commission for not provid-
ing enough detailed law o implement them:

“The real revolutionaries therefore wmight ture owt to be sor those

bt proprose radical policies bt thase whao, througk the NLFE pro-

pose @ radical legal methodology for smplemeating policies; wamely

g detaifed and inevitably lengrby new land code in which fegal wiles

and chechs and balances replace relignee on administrative and

political action based on gooduwd! ard commorn-sease” (ibid. 130
Such a legal approach to the deafe Bili is a far coy from the kind of
considerations briefly rouched upon above. The argument is simply for
sara laww, and thar per e is considered ‘revoluticnary’. The hasic
question as to more law for whaom, to effect what, and in whaose inter-
est, s ot of course asked. Wherher chere are issues of social justce
and equity involred and how these could be addressed does not scem
to be the serious concern, even in Professor MoAuslan’s academic
exposidon jestitving his role ax consultant.

In the final paragraphs of his lecture, Prafessor McAuslan tucns to
the role of an academic lawyer and argnes thar the major challenze of
scholarship in respect of land reform in Africa is: '

“to rise gbowve the wnerely descriptive and gralvtical approach (o

rrritinng abowt land lare and adnopt 2 wmore policy-orientated and

fnnovative approdck whick offers new mndels ard creative ideas as
soletions o practical problons of land wmanagenert and i the
oprfpotiunily presevfs itself, becare fmvolved in the challenging busi-

sigsy of twrning these ideds g odels into legislative drafts: et #o

A1 The Sorwliate potential invesemenc expected 10 chis scooor comes e Advikaner
agribusiness froem Soulh AfGch which seems to be moving north. %Fhar soch investmenc
might mcan for the eennomy and sociey of Tiozsonia can be zauesd from Chossedovsbo:
[199], which analyses che Afrikance eacry intor Mawamibigue,

107



108

owe suggest that thai is ot a seholarly endeavonr, Creative n0t fusl

critical sebolarsiip is peeded™ {ib1d.:38).

Wirlour doube, no one would arzoce that academics sught nor to be
involved in policy debares and offer creative ideas. There is nothiog
new ar original in that, ac least not to the academic lawyers of the
University of Dar es Salaam. The guestion, as abways, Is “creative’ for
whom, and destructive of what? That 15 not new eithor, for it has been
pirt of the debate by and abour intellectuals in Afdea, alchough, with
the onslanghe of the new grpe of scholarship called consultancy, we
may be Fast losing the capacity to raise questions of intellecrual com-
mitment. This debace on the different perspectives oa justice and rights
embedded in Prolessor McAuslan®s Jdeaft and the Commmission’s Report
(bath the products of academics, cue acting as a consultant, the other
as chairperson of the Commission) raises a guestion of a different
order from that posed by MeAuskan, What kind of perspectives of jus-
tice, Fairaess, and equicy are we advancing when, as academic lawyers,
we arc involyed in law/policy reform? First and foremaost, do we accept
that {a} there are contradictory perspectives on justice and equity and
that these are neither histogeally nor socially universal; aud (b} that by
making certain policy choices (even within the narrower confines of
paid consulrancies} we may be involved in crearing methodologies and
structures which advance certain perspectives while suppressing or de-
lepitimnising orhers (Shivii 1997k)2

Meduslan concludes with an interesting thoupht which raises a host
of questions for many of us wha in one way or another arc iovolved in
the current ‘marker-driven® reforms ac various Jevels in Africa:

“Ty seasw, twhile land law vefaror naight, just, stifl be the preserve of

the lawyen, the products of that reform — the neir ldws — v the

propercy of the nation and the nation must be stimlaied whole-

heartedly to eimbrace those latws, Only i this way can lae be sade

ro tworh fo resirtclure land relations #1 Afriea”™ {1bid..39).
Why is land law refonm still the preserve of the lawyer'? Is it becausc
the ‘unqualificd’ peaple who form the large majority of the nation may
find it tan technical, and therefore beyond their reach? O is it becausce
the legal reforms we are propusing ar are involved in have not had
their [the prople’s) inpuc? I the challenge of legal scholarship is o be
creadve and innovarive, is it not possible to innovatefreform in a fash-
inn which will translate the imteresrs, perspectives and nattans of jus-
tice and fairness of the lacge majority inco law, or ar least accempt o
dor so? If that is not aitempred, then do we have the right to expect
such a law to become the property of the nation?

These are precisely the questions that have been raised in chis book.
The perspectives of justice, rights and cquity embedded im the law
reform recaommended in the Commission’s Repocr are contradictory 1o
those underlving ehe draft Land Bill. ‘They are ner only contradictory,
hat locked in scrugele with them. In this contest one of the prespectives




is undoubtedly becoming dominane by the logic of force {the stare).
Fut whether it can also become the property of the nation, ie. hege-
monic, is a different issue. The draft Land Bill, and the MNational Land
Talicy which forms its basis, have not heen publicly debated; rathes
they were discussed in closed workshops atrended by people invited by
virtue of their varous qualifications, whether political or protessional.
A call for a public debate un the palicy fsee Shivi 1996 has simply
heen ignored, while the sponsors of the consuftane, and ather sources,
have been keen to see o it that the drafc Land Bill is steamrollered
throuph Parliament as soon as possible,

Have the people really accepred the policy underlying the drafy Rill2
In & few workshops held by LARRRIHaldardhi, an NGO whose main
aim is to populacise and facilitace a debate on the Land Commissinn s
Report, people have largely endorsed the Commission’s recomrnend-
arions and shown their wariness of what is suggested in the drafe Tand
Bill iser Rai, February 1997 issues). Clearly then, such a Taw, if prasscd,

has litde chance of hecoming the tation’s property. A legal 1deology
based unt g national consensus, it seems o e, can only be construceecd
in a contest herween the existing westerndstariscliberal concepts of jus-
tice anl rights, and the socizl democratic conceptions and percepoions
(right of people to life and self-determinarion) of the barge majoricy of
the population.

Finally, it muost be cmphasised thac, if the law is o have legitimacy
and thersfore be workable, it has to be debated by the public. Crocial
to its success is the extent to which the people have participared in
developing its major basis. Professor Mcauslan's mast ‘radical” recom-
mendation is that the law be translated oo Kiswahili and that peaple
should be informed about it before it is implemmented. This i really
putting the cart befors the horse; no one expects that people can seri-
ously participate in debating a techmcally drafled picce of legislation
running to 300 pages, even if it is in Kiswalilil

The technacrar’s vision of making & ‘revolution® by means af law
wirhout the people, and the bureaucrat’s efforts to keep the peaple out
af any decision-making, here coincide, Thus the pirwers-that-be hawe
g far successfully excluded a scrivys nacivnal debate on land paolicy.
Such a national delate at this stage would have been an bistong inter-
vention in che whofe process of demogcratising the polity amd socfety of
Tanzania. The 80 per cent of people (in the countryswle] in the Nyalah
{nmmission’s sample who rejected the multi-party syscem were also
the peaple whe cried vut for participacion — hatskushivtisinegt That
is the cry For demactacy, but perspectives on demogracy are just as
contradictory as those on justice, rights and law,

The pracess af land tenure reform is {undamentally a democratic
prucess an a terraim which goes o the rooc of the existing situation.
Therefore demecratising land tenure is bound to be a hard and pro-
eracted strugzle. Democrats cannot afford o leave it to rechnocrats
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and burcaucrass. Issues most be joined at all levels, kegislative as weil
as wonrlegislative, So long as people live in fear of their lands being
alienated and so lang as they do nor participate in e decision-making
processes affecting their lves, theve is Nor Yot Denocracy.
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Appendix
Azimio la uhali

Declaration of NGOs and Interested Persons on Land

Issued by the National Land Forum
(A Coalition of NGOs and Interested Persons)

Preamble

The Bill For the Land Act is expeoted o be presented to the NMaticnal
Assembly in the near furore. If the Bill is enacecd and the Piesident
assents, it will become law.

This law, like any other law concemming land, will kave great signifi-
cance o each one of us bocause land is the basis of life {or the large
majority af people in our country. The large majority aof Tanzanians
livc in villages and depend on land for cheic suevival, Tand is our
higoest resource because ic is the inajor means of production of food
and other necessities. Land is the source of our wealrh and che basis of
our exisrence, Land is alse the hub aroond which revolve our costem,
culture and traditions, For these reasons, it is clear that land is the pri-
mary basis for os to build and nourish democracy. Therefore the law
which is ‘being proposed will affect all of us indivwidvally znd as a -
people. Tt will have an excepeional impact oo owr wcalth, our
resourees, our cultare and cuwr politcal system.

Tt iz also clear that the driving forees behind the new land faw are the
current policics of privatisation of our rescurces, liberalisadon of trade,
services and finance, free marlcet and promaotion and protection af for-
eign investments, These are che policies which are dictated by the Inrer-
narional Financial Institucons (1¥1s) and mplemented by the Govern-
ment, which argues that there is no other alternative. As a resulr, the
land hill is premised on the claim that land bas 2 marleer value; withour
regard of the fact that for many Tanzanians che valae of land lies nirs
nse. Furdher, the band bill disregards the fact chat small peasants and
pastoralists are the mam imvestors inthe economy of this cowmtry,

A Bill of such exceprional significance in che life of the nation ought
tex be discussed and debated by all of us. S50, in che exercise of their
democratic dights and their commitment t the inrerests and rights of
the large majoring a number of 29G0s, media imstintions and con-
cerned individuals mec at Dar es salaam from the 13 o 16 May 1997
to cebate the Rill
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First, the participanrs expressed their deep concern at the undemoc-
ratic way in which the Bill had been prepared. Tt was preparcd under
prossure from IEls and other donor agencies by a foreign consubrant
paid from, presumably, s loan which uftimately will have to be repaid
by the prople of this country. The Bill was prepared without consule-
ing the poople either in its preparation or in discussing the dreaft. The
whole cxorcize was done without regard to the opivions, recommend-
ations, demands and prievances of the people which were coliected
with grear care by the Presidential Commission of loguiry into Land
hiareers.

Second, the participants expressed their deep concern ar the
undemocratic thrust of the Bifl, The Bill does ot take iuto account the
intercsts of the large majority of land wsers, The Bill takes away the
basic right of the citizens o0 be cansulied and to participate etfectively
in decision-making processes, either dicectly or thiough their represen-
rative organs. Under the Bill, the large mejoctty of land vsers cun the
risk of losing their lands, that is ta say, their scoutity of eoure is
theearened. The Bill codangers the verv lile and indeprndence of our
people. Tt facilitates forcigners acquiring land and the few rich and
pawerful within the counoy appropriating che lands of the down-
trodden and the disadvantaged.

Third, in effect, the Bifl continues to perpetuare disciimination and
inequality in respect of most valoerable graups, pacticulatly women,
pastaralists, humters and gatherers, vouth and the sinall amd poor peas-
antry. The Bill proposes long and cumbersome bureavcratic proce-
dures of owniog and administering land and sectling of land disputes,

Therefare, the participants resolved unanimously to declare and
sign the Azimio ks Uhad and present it for debarte and discussion by dhe
public in a Maticnal Debare on Land. Views and reconunendacions
vmerging from this debate should then be che basis for dralking a new
Land Bill. 5a as to facilirare, co-ondinate, disseminace and deliver the
recommendations re the Governmunt and other organs of rhe Stare,
the participants agreed oo form a Coalition of NGOs and Concerned
Individnals to be called the Mational Land Voram (MATAF), to be
known by its Kiswahili acronvm UHAT (Tingo wa Kutoreg Hakd za
Ardbd) and clected a coardinating  comentttes, the Natdonal Land
Coenmnitter, o be known by s Kiswahill actonym KATAA [Kasadi v
Talfa ya Arcbi)

The participants carefully analvsed the Draft Bill for the Land Acr,
Tnstead of challenging specific sections of the deaft bill, the parcictpants
decided to dendfy the main pringiples and approaches which form che
Bagis of 15 main provisions and constitule its sentral throst. The par
tecipancs «<lid so taking into account the basic principles of human
rights, the foundations of true democracy, the basics of human equali-
ty and the present and forure national iarerests. Fioally, the parrici-
panc: proposed the followingeg main issees to form che basis of che



Mational Debate oy Tand.

Radical title or ultimate ownership and control

The Rill:

coutinues to vest the radical title or the ultimate owoership and con-
tral over all lands in the President as has been the case since the eady
colonial peried, during which time it allowed che colonialists to alicn-
ate *narive’ land. '

‘The true effect af this is that:

the ultimate ownet of all lands is the President and nat the people;

in reality this means that the Executive arm of the state monopalises
all concral and has the wltimate decision-making power over the
adrministration, allecadon and dispasiton of all lands in the country;
which means that the cxecutive arm, through the Ministry of Lands
and irs burcaucracy, has the exclosive power ro make all inporiant
decisions over the allocaton, use and development of land without
heing required by law to consult people’s representative orgaas such as
the National Assembly and the Village Assemblies;

the stare monopoly of the radical tite will significantly undermine
democracy as 4 whole and teansparency in governmcent administraton,
thus creating conditons for continued abuse of powes corruprion ancd
fack of public and open accomntability,

The participants recormmended that:

the radical title in villaze lands should be vested in Village Assemblics
which are the mast democratic organs in villages;

the radical title in gencral and reserved lands be wested in an indepen-
dent Land Ceommission which would be aceountable and responsible
to the most represcptalive organ at the nafonaf level, that 1x the
National Assembly.

Classification of land

The Bill:

classifies all land in rhree categories: general land, willage kand and
reserved land;

gives direct administrative control ta the Commissioner for Lands over
veneral land; gives uliimate powers of supervision to the Commise
sioner for Lands, ar the Minister for Lands or the President over vil-
lage and reserved lands, although the day to day administration is
placed in the hands of the village councils and the relevaat public berd -
ies respoectively;

zives the President power vo rransfer land from one category 10 A 1nth-
er afrer consulting his officees and expers,

I effect, this mieans thai:
officials and organs right from the village level are subordinated and
accauntable to the fop, that is, the Ministry of Lands and the
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Commissioner for Lands, [for examtele: in it adwministrative fusctions
aver fand, the Village Cowmell s wot accommralle to the Villape
Assernlaly but wltinately to the Comunissioner for Tands);

village land can e transferred to genceral land and allocatedfsold withe
out the willagers” congent or tcansferred to reserved land and then
given (0 an investor under the excuse thae the investor is in a beteer
position to conserve it (g2 getva! exanple: thousands of beciares af
willage fand e Rufii Delta are qbowut to be transferved to veserved land
and be gramted to a foreipn company on ihe pretext rhar the Investar
fras the ability and vesources fo conserve the mangroves, but actrally
s an excuse fo alicirate villace land].

The panticipants recommended that:

there should be horizonral accouneability so thar at every level admin-
istrators are accountabile ta represenmmtive organs of the people;

there should be no legal authority to mmansfer land from one catezory
to another withour consultarion and conzent of the most represeneative
argans like the Village Assembly which inclades all villagers.

The authority of administrators

The Bill declares the Commissioner for Lands o be the sole anthority
and gives him uvltimate and final powers of intervendon and making
Jdecisions on:

all marcters to do with the administration of land;

allocation of [and:

adjudicarion, titling and regiserarion of cerrificates, cven in villapes:

the power o take away the administeation of village lands from e
village council should he thinle that the larer has failed wo do its ducy;
dispute-settlement rmachineny.

This wieans fhat:

rhe land admministration and procedures are undemocrade and lack
cpenness which could create conditions tor corruption and breach of
lanclvights of the majoricy;

the procedures undermine and sideline representacive vrgans such as
villape assemblies and by-pass ward, district and regional lovels;

the pracedures are not sufficiently rransparent; rather chey are bareau-
cratic, expensive and likely to cavse inordinate delays in the adminis-
tration of land.

The pacticipants recommended chat:

the administradon of land should be pliced under cepresenrative
nrpans of land users at all kevels;

in the adourustration of village land, the village councl and cenrial
Eovernmend afficers should be accountable ro the village assemblyv;
clected argans of land vsers should be consulied and be involved in
planning, surveying and supervision of genecal and resceeed lands;
allocatian, adjudication, tiding and registration of land should be done




by experts who arc dircctly accounrable to the eleceed organs of land
USETS;

dispure-settlemment machinery should involve eleceed bodies which are
directly accountable to the people;

wherever it is feasible, government officers should be advisers to elect-
edt badies rather than wliimate decision-maleers;

the law should provide for proportional and effecave representation of
women, the youth and ocher vulnerable groups in a2l the organs pro-
posed abowve.

Accountability

Although the Bill clains to have established open and transpearent pro-
cedures, in reality the procedures are

very hurcavcratic;

top-down, uodemnocracic and likely o be very cxpensive in implemen-
taflon.

This sheans that:

the povernment will have to spend a lot of @x-payers’ money ro effect
the procedures suggzested;

peaple and officers at lower levels da not have sofficient discretion to
make decisions;

the centres of decision making on maeters of land will he distant and
vory cxpensive to ceach for the majority;

the procedures are, besides, impractical and Likely to breed inefficiency.

The participants recommended that;

the procedurcs should be open, transparent, cquitable, and relatively
less expensive and generally accountahiliey shoufd be buile inta them;
praple themselyes should be involved at all levels in the administration
of land throesgh organs which at lower levels are clected and chers s
consultasion, particalarly of vulneralble groups meleding women and
youth, and at nationzl level representaiive organs should be involved.

Acquisition of land by foreigners

The: Bill:

15 binsed in Favowr of foreigners in the acquisition, ownership and usc
of land.

This weans Hral:

citizens will have to compete wich forelgners b acquire land when the
large majority are too poor (0 Jdo so;

forcigners will be in a pasition o acquire land as they wish and partic-
ulardy o exploit natiral respources as they like to the degriment of the
ceology and enviraament,
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The participants recommended that:

land should be inalienalle wo forcigners;

foreigners should be piven land on condicon that they do not own i,
cannot trangfer it and rhat exploimtion of resources should be stricy
controlled s¢ that ic is not harmiul te the envirenment,

Grabbing of village land

Although the Rill ¢laims to prowect village land, it establishes proced-
urcs and has provisions which:

give the Mresident power o transfer village land to the peneral or
reserved lands;

cpable companies and rarastarals to gee rights of ocoupancy and cus-
tomary certificates of ownership on willage lands, in which case i is
the Commissioner for Lands who has oltimate power of supervision
ever it mather than village orpans;

enable outsiders to be granted village land so long as they have shown
intention v reside andfor invese in the villagse; '

enables and allows village governments aad villagers with cersificares
10 give dectvative rights to oursiders,

This rrreans that:

there is a possibiliy of village lands belonging to poor villagers and
pastecalists being acquired by aursiders;

it wall creare apprehension and insecurity of tenure on the pare of small
peasants, thus discupting cheir livelihoods and prodocion,

The participants recommended:

there should e a legal ban on the alicnation of village lands o0 out-
siders, be it companies ar individuals, without full and effective con-
sultation of the whole willage cormrmunity through their most represen-
tative organs in which women and vouth are fully fnvolved;

there should be institoted mechanisims thoough which villagers will be
[ully mformed of the options available for them and present and furues
coeilsequences of certain decisions befare they are made.

Adjudication, titling and registration

The Rill;

places particular emphasis on the adjindication of rights and titling and
FEEISCIACion Process;

does nor clearly spell out the limits of ownership righis given by che
certificates;

does nof clearly spell our how the system of ciding and repistragion will
protect the nrerests of valnerable groups such as women and children
in famiiy lands,

Ths meeans that:
the awners of certificates will ke in g positon of disposing of land
thraugh sale or otherwise wichour regard 1o the mterests of and con-



sultation with their families {thar means all grown-ups in the family);
will ¢nable small peasants and pastorabises to scll off their lands when
in drstress leaving them landless and destitate;

will muke it possible for che clever and the powerful who can master
and manipulate bureavcradc procedurcs o ger certificares in cheir
Favour, thereby appropriacing the land of the poor and the ignosant,

Thc participants reconunetnded:
all villaze land should be held ecollectively throngh the Village
Aussernhbly,

the Willage Assembly wmay allacate faud and respective title deeds to
famulies, deciving from che Village Assembly nele;

the title sa given to families should prohikic the selling, subletreg ar
mortgaging for purposes of obtaining coedits or loans or disposig ol
the same in any manner whatsoever, without the consend of all {adulr)
miembers of the respective famnily and the Village Assermbly.

Gender equality and land rights

Although the Rill claims to embed gender equality, its procedures in
reality:

discriminate against the female gender, in pacticular among small peas-
ants and pastoral communitics on the issue af ownership and control
over land:

enable male owners wich certificates 10 sell off their land or use it as
collateral without consulting all aduole family members, be they male or
temales

do not give equal participatary rights to women in important decision-
making processes over land;

clor move give coual and effective participation to women in the dispuee-
settlement machinery.

Thiz aneans that:

the bias and discrimination against women continnes under the oew
lawr;

womien are deprived of their rightful place and rale in controdling the
processes and fruits of production;

women are deprived ol their righcful place in the dispure-setelement
machinury and ver 1L is the women who are usually che ultimate vic-
ums of lamd disputes.

The participants recommended thar:

the administration of land should invelve 4 full and effeceive particip-
ation of women;

the dispute-settlement machinery should fully and effecovely mvolve
WEHTILTL;

law should entrench women's righes to own and control land withonr
harasemuent andd imsecurily;

vwnership ceetificates of family land should include the names of both
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spouses and that fand should not be transferable witheut the consent
of both of them.

Dispute settlement machinery

Fven though the Bill claims to provide for an efficient and equitable
machincry for settling land disputes, the truth is that:

the Bill stipulates three stages of dispute-settlement, that is, the prima-
ry court, the discrict court and the land division of the High Courr.

The proposed machinery of settling land dispures s noe significamly
different from the existing one in which the large majority of peoaple
have lost confidence hecause:

its decisions are frequently against the wealt and the dowatrodden;

it takes very long and is inefficient;

does aot hold the hearing in places where the disputed land is situated,
conduocts its proceadings in a lanzuage not comprehensible w the large
mMajority; '

is an expensive affaic and thercfore inaccessible to the large majority;
hreeds corruption and nepotism.

The participants recoramended that the dispure-setclement machinery
and procedures should be efficient, legitimare and equitable, in which
people can have faith, and cherefore reeommended that:

land disputes should be heard and determined by Elders Council
which should have effective and proportional women participation; its
members should be elected and recallable by villagers should they lose
confidence in them and that the members should have a definice
LETILLIL

there should be circuit courts which should sit and hear cases in the
arca of dispuare; .

there should be @ special land division of the High Couwer and the
Court of Appeal to bear land matters and which will make their deci-
sions in consultarion with the elders from the arcas of dispute;

there shouokd be free legal aid provided by the gevernment in land cascs
in the higher courts to those who cannat afford eo hire counsel.

Toliowing the analysis of the Bill and the consenses on recommenda-
tions, the parbficipants agreed o disseminate the declaration widely to
facilicate a larger debate involving more MGOs and other organs as
well as the public ar large, and cellect signatures of all those wha agree
wirh the declaraton, ard eventnallvy submit the same o the National
Assembiy and honourable members of parliamenr before the Kill 1s
presented o the Parliament. The aim s to ensure thac the final Land
Act which is cvenrually enacted would have taken into account the
views and interests of the large majority and be prorective of their land
rights.



References

Bareows, R, and Roth, M. 1990, Lasd Tesntere and Trvestinent in
African Apricaltnre: Theory and Fuidenee, Jowrngl of Modern Africar
Stredics, 28 [2), 265-97.

Brete, B, AL 1973, Colowialismn and Underdevelopment in Egst Africa,
London: Heinemane.

Gruee . W, 1994, Individualization, Titling, and Registration of Land -
Ripbts and Nafione! Land Poficy in Tanzania, paper prepared for the
Land Policy Component of the Forest Resources Management Praject
I A Creehit to Taneania 233550,

Bruce, J. W, oand Mighot-Adholla, 5. (Iids) 1994, Scarching for Land
Tenere Security in Africa, Dubugue, lowa: Kendall/Huone.

Campbell, H. 1226, Land Issues and the Demuocratisation Process io
Tanzania: A Review of the Report of the Prestdential Commission of
Incquiry, Lirafizd, I (13, 67-50,

Camphell, H, and Stein, H. 1991, The IMF and Tanzaniqa: The
Dyumnize nf Libaralisatios, Harare, Southern Africa Political
Econony Series.

Chachage, 5. 1995, The Meek shall inherie che Eacrh bur nor the
Mineral Rights: Fhe Minig Indosery and Accumulanion in Taasania,
i Peter Gibbon (Ed.) Liferalised Developrrent it Tanegnia, Uppsala:
MNordiska Afnkainsticucet. _

Chantnock, M. 1991, Paradipgms, Policies, and Property: A review of
the Customary Law of Land 'lenure, in Kristin MMann and Richard
Roberts (Eds) Lawr iz Coforial Africa, London: James Cuarrey and
Fortsmauth (NH): Helnemann.

Cheshire, G. C. 1987, The Maders Law of Real Profreesy (10ch edny,
London: Butterworths,

Chossudoysly, b, 1296, “ Apartheid” Moves to Sub-saharan Africa,
Third World Resuroence, Na, 76,

Clitte, L. and Cunningham, .1, 1973, Idealosy, Orgamsation and che
Scrtlemcne Bxperierce in Tanzania, in L. Cliffe and T, S {Bds)
Svcialisni in Tauzaria, 2, Nairalbi: East Africa Publishing House,
Coldbkamn, 5. 19%%, Land Tenure Reforne in Tanzania: Legal Problems
and Perspectives, fonrnal of African Taw, 33 (2), 227-42,

Coulsenm, A, 1983, Tamzania: A Pofitical Econoray, Oxtard University
Press,

Fasr African Roval Commission 1955, Ecprrt of the Fast Africa Roval
Conmission I1933-1955, London: HAMS0Y

Forster, I G, and Maghimbi, 5. (Eds) 1992, The Tanzamian Peasanter:
Foongey i Crisis, Adershon Aveburye

11%



120

Gilrlrom, B, (Bd.) 1995, Strucinral Adisgricit and the Working Poor
in Zinthalwe, Uppsala: Nordiska Afrikainsticotet.

Cribbon, I\ et @f. 1993, A Blighred Harvest: The World Bank ared
Africas Agricultare in the 1980z, Tondon: James Currey,

{rondwe, Z. 5. 1988, Fenmule Tnrestare Succession to Land 1o Rural
Arcas: Whither Equality?, Tiaszaguia Law Keform Beflesia, 2013, 27,
Havnevik, I T, 1993, Iressing Land lenure Issues 1o Tanzania in
Lizht of Experiences feom Ocher Sub-Saharan Africa Counrries,
Forrerer for Drevelopment Studies, 2, 267-84,

[loben, A, 25995, The Culteral Constrrction of Land Policy i
Erhiopia and Tarzania: Political and Lconomic Considerations, paper
presented o Workshop at Gxford, 1-3 March.

Iroes, ], and Brackington, D Fertheeming, Cosmetzeaity Consariafion,
Devalopment and Costrafl of Materal Resaurces: A Case Ntady from
MNartl-Fast Tawzmria, London, IIED, Drylands Programme iPaseoral
Land Tenure Series.

Hiffe, J. 1971, Amricuftural Chage in Modern Tanzania, Nairobi: Last
Africa Peblishing Houswe,

Hiffe, J. 1979, A Modern History of Tengauyika, Cambridg:
Cambridge University Press.

[zumu, K. 1995, Prelimingry Paper on Eonironic Liberalisation, Lond
Paflicy gand Larnd Temre fn Tangania, unpablished,

Javobs, A H. 1980, Pastoral Trevelopment in Tanzanian hMaasailand,
Lsgral Africana, 7, 1-15,

James, R. ¥ 1971, Lazed Tensre and Policy i Tanzania, Nairobi: Fast
African Literanire Burean.

IKelsall, T. 1293, African Development: Where ta [eom Here?, Africa
65 (2], 297305

Kibwana, K. et al. (Eds) 1996, In Search of Freodom and Prosperity:
Constitutinnal Refora in BEast Africa, Naieobi: Claripress,

Kisanga Commission 1993, Report of the Cnsnenissime o Violations
af Humaen Righis in NAFCO Whegt Farms Harang Diséricf, Dar os
Salaam: nmimeo. [(Govermment Coimmission ).

Laue, C. 1996, Pasfures Lost: Barabaig Eeonoerey, Kesource Tenure
and the Alicnation of thelr Land in Taorzania, Nairobi: Iubatives
Publishers.

LTS [Land Tenure Srudy Ceoup] 19935, Laad Policy v Tanzgnia;
Issues for Poliey Consideration, paper prescated o the Mational
Conference on Land Policy arganised by the Mindstry of Tands,
January 1955,

Lugakingira, K. 19936, Smae Corarents ou a Draft of A Bill for the
Land Act, unpublished nnmco.



Lyall, A. B. 1973, Faerd Loter and Policy e Tasganyita: 1919-1932,
LL.M. dissertation, Unjveesity of Drar ex Salaam,

MoAnslan, P 1996a, Clanse-by-Claese Carasrentary on the Diraft Biff
for the Land Act, Dar es Salaam: MLIUD,

eAostan, B 19960, Making Lare Work: Restractiesing Land
Retations tm Africa, Third Alistair Beckley Memorial Lecture given at
the London Sckool of Econagmics, London on 3} May 1994,
Mecauslan, P I1%%9ac, Presentacion at the MLV Workshop,
Novermber.

Mamdani, M. 1987, Contradictory Class Pecspeetives an the Cuestion
of Democracy: the Case of Uganda, in Nyong's, BA. (Ed.}, Popular
Strugafes for Democracy i Africa, Londo and New Jerser: Llaited
Mations Univeesity and Zed Booles, 7825,

Mamdani, M. 1996, Citizer and Subiect: Contemiprorary Afrfea and
the Legacy of Tate Colowidfizize, Princetan, NJ: Princeton Universicy
Pross,

Mook, C© K. 1946, A Note on Crovan Lands in the Colonics, foseal
of Comifiarative Lepislation and nternational awy, XSV London,
higot-fudhadla, S, 22 2f, 1991, Indigenons Land Righe Systems in Sub-
Saharan Africa: a Constraimt on Productivity? World Bank Eeonamic
Rewigns, 5, {1).

hAushi, 8. 50 1978, Popular Participation and Regional Development
Flanning: The Politics of Decenrralised Admiristration, Tasgania

© Mores and Records, 83, 63-97.

Movraikusa, I. T, 1997, The Palicy Paper and its dmplications on
Pastoral Tands, Charpe, 3, Hirst quarter,

Mwapachy, J. V. 1974, Operation Plaaned Villages in Roral Tanzanea,
African Repfere, V1, {1}, 1-16.

Meocosmas, M, 1993 The Aprariarr Ouestion in Somtbern Africa aud
“Accprmtelation from Balow™: Leonontics gund Politics im the Strupple
for Deraoeracy, Research Beport Mo, %3, Uppsala: Nordiska
Alrikainsamtet.

Myerere, J. K. 1968, Freedom and Unizy, Oxford: Oxford University
Press.

Myverere, [ K. 1977, The Arusha Declaration Ten Years After, Dar cs
Salaam: Covernment Printer.

Okorh-Oeendo, L1 W O, 1995, Fiaal Report on Beforess of Land
Trwnre and Land Use Legisiation in Tunzaeia, Beport to the Natioaal
Land-Use Planing Commission under FAQ contract.

121



122

Okath-Ogende, H, W, O. 1996, Land Yenare ard Natwral Resource

* Maragenzent: The Kenyan Experience, paper presenced to 4 sub-

regional workshop for East Africa held at ECA Headguarters, Addis
Ahaba, 11-13 March.

Ololca-Onyango, J. et af. (Eds) 1996, Larr and The Strugele for
Dermacracy i Fast Africe, Mairabi: Claripress.

Cyefam UK and KIPOC 1996, Faid Tewmre aud Claims in
Olafnsofipan Ngorougoro Dhstrict in Tanzosia, Pavticipatory Rural
Appraisal on Land in Taszania, unpublished.

Palley, C. 1966, The Coxstitstional History and Law o Southers
Rhodesia 1BE8-1063, with Special Reference to Inperial Cortrol,
Orcford: (Clarendon Press.

Palmer, R. 1997, Contested Lands in Southern and Eastern Africa: A
Literiatiere Swervey, Oxford: Oxfam,

Plattean, |-Ph. 1992, Formalization and Privatizaiion of Lasd Rights
in Sub-Sakaran Africa: A Critigue of Current Ortbodoxies and
Structural Adfsstment Prograwmmes, Londom: London School of
Economics.

Platrean, J-Ph. 1923, Reforming Land Rights in Sub-Saharan Afriea:
Tssues of Cificiency and Equiry, UMRISE Discussion Papur, Mo, 60,
Geneva: UNEISID,

Pratt, R. C. 1976, The Critical Phase in Tanzania 1245-1768: Nyerere
and the Emergence of a Suctalist Strategy, Cambridge: Cambridpe
LUniversity Press,

Raikes, B 1971, Wheat Production and the Develnpment of
Capitalism jn Nortdy Ieag ceprinted in L. Cliffe et 2l {Cals], Resral Co-
peration i Tanganis, Dar es Salaam: Tanzania Puablishing House,
1075 79-102,

Roberrs-Wray, K. 1968, Costmroneealth and Colisial Law, London;
Stevens, :

Rutinwa, B. L and Mukayogo, C. M. 1994, Cenmprents on the Repor?
of the Land Teuure Stuedy Grosp (The Report} and Professor Skivifs
Copnreerrts Thereon, Faculoy of Law, University of Drar es Salaam,
wipurhlished.

Rwevemamu, J. 1973, Uederdevelopment and Industrialization in

Tanzania, Oxford: Oxford Universicy Tress,

Shaidi, L. 2 1985, Fxplaining Crime and Sucial Costrol ir Tarzania
W ainfand: A Historical Sociv-economic Perspective, Ph.D. thests,
Cambridge University

Shao, J. 1995, Articles on *Land Tenure” in The Fxpress, 16 March to
A Aprl ssues,



Shivyt, I G, 1287, The Rooes of Agrarian Crisis in Tanzania: A
Theoretical Treatnent, Easternt Africa Socigf Science Research Reviero,
I i1}, 111-34, reprinted in Forster and Maghimba, 1992,

Shivji, L {x. 1990, State Coercion and Eroedom in Tangania, Roma:
University af Lesotho.

Shivii, 1. G 1724, A Legal Quagmive: A Review of Tanzanias
Regulation of Land Temere (Establisbrient of Villages) Ao, 1982,
London: [nternation:al Institute tor Environment and Drevelopment.
Shivii, I G. 1993, The Rule of Law and Dysmses in cthe Ideological
Formation of Tanzania, Svciaf end Legal Studies, 4 (2], 147-74,
Shivii, 1. G. 19964, Grounding the Debate on Land: Tlhe MNational Landd
Policy and its Implications, Change 5, (1), Ficst pahlished in Swedish
Yearbook, 1945,

Shivii, [ G. 19%7a, Land: The Terrain of Democratic Srruggles,
{Change 5, (1), Tirst publisired in Swedish Yearbook, 1995,

Shivii, I G. 1297b, Contradictory Perspectives on Rights and Justice i
the Comtext of Land Tenure Reform in Tanganiz, [forthcoming].
Shivii, [ G, and Tenga, BW, 1285, Ufesrgs in Court, Africa Events, 1
(21, 18-21. _

Sorrensan, M. B KL 1267, Faed Reforme in the Kikuyee Cotntne A
Strtedy in Govgrsement Folicy, London: Oxford University Press,
Steproc and Jahnsen 1993, Repors on Property Lavws, Washingron,
G, (A Repore preparcd by an American firm of lawyers for the
Tanrania Government).

Sunder, G. 1997, The Politics of Tand in Tanzania, D.PhIL
dissertation, University of Oxford,

Tanganyika Government 1253, Land Unifization and the Allocation of
Tadiidual Righis aver Lawd, Government Ciccular No. 4 dated 23
Aprl 12335,

Tangznyika Government 19358, Reviere of Lassd Terure Policy: Part 1,
Government Paper Na, &

Tanpanvika Government 1262, Propasals of the Taipanyiba
Coverminent for Land Tenure Refurmr, Governmenrt Paper No. 2.
Tapnzamia Minjstry of Lands 1995, National Larnd Policy, Thar es
Salaam: Ministry of Lands, Jone.

Tanzania, United Republic of 1982, Reprort of Task Foree on National
Apricaltrral Policy, Dar = alaam: Aprpol.

Taneania, Unired Republic of 1922, Tumc va Rais ya Mivmao wa
Chame Kimofa an VWeamna Vingd vs Siasa lanzania, 1921, Report of
the Nyalali Commission [Presidential Commissian an One-parcy or

123



124

hdulci-party System).

Tanzania, United Republic of 1994, Report of the Presidential
Commmission of fngriry into Land Marters, Volures I and H, Dar es
Salaam: Ministry of Lands, Housing and Urban Development in co-
operation with the Scandinavian Instituce of African Stodics,
Stockholm.

Tenga, R. "Wl 1987, Land Law and the Peasantry in [aneania: A
Review of the Post-Arusha Perviod, Fastern Africa Social Scieice
Research Rewviow I (1), 3857,

'lbaijuka, A. I e af. 1923, The farplication of the "Regulation of

Land Tewure {Established Villages) Acd, 19927 for peasant ford
secarity and pateral resouroe managerent ancd CORSSHVATON IX

Taugania, Second Dhaft, October, mimeo fuonpublished).

Tomasevski, K. 19923, Devalopanent Asd and Hurnan Rights Revisited,
Lendan: Pinrer Publishers.

Vuorela, I 1991, The Crists, Women ard Soctal Reproduction, in
Camplell, H, and Scein, H. (Eds}, 1291, 153-74,

Williams, I3, 1982, Seate Cocrclon against Peasant Farmers: The
Tanzanian State, fossrnalf of Legal Pluralising 20, ]

World Bank 1961, The Econontic Developeient of Tangauyika,
Baltmore, MD: John Flopkins University Tress.



Index

A
abusecs, villagisation 107
access of land, gon<der issucy #4564
azcountability
Bational Lands Commission &b
Mew [and Act Bill 115
accoroulatian, aeal secror 43, 107
ACYULSIELCHR
so adse: Land Acquisition Act
compulsory 53, 6051
land by forcigncrs 115-116
Acqusidon of Land Acr 19487 H1, 95
adjuslication
Mew Land Act 9102, 116-1417
types 10010}
adminisicatares, authority 114113
admitted generzal pormissive cconpatlon,
CArCgory 76
advisory roles, NLCs 49
AtTicans
entrepreneors 42
righes of 30
Apripol Reporc 24
alienarion
cuscomacy righes 43
catimation 3738
land dispore 34-35
hMaasm 33
torwnships 30
allocation .
plols 27
procedures 58-5%
village lands 21-24, 32
assumed consent 77
Azinriny fa Lhkar declaraciom 71, 111118

B
Iack 1o Iaclk boundaries 51
Barabaig people &, 10, 11
Barare la Wazee fa Ardii (Eldcrs Land
Council) 49, 32
disprates 65—6&
land repistranion 53-56, 59
Blew Land Ace 103
u::lll.]ua[ifie-;l Pﬂjplt 107
Willage Assemblies 45
Village Council 65
women 20
Bartows, B 99
Basic Framework law 106

Tasic Land Law 57, 86, 106
Basic Pronciples of Marnional Laed Policy §7
BELD see Benrd of Land Commissioners
Borard of Land Comenissioners {BLL) 4R
58, 62-ad, 21 B2
Boer Fathners 1035
borcom-up process 10F, 103
boundarics
back to back 51
Mew Fand fei 96
prosblemns 15
Brett, E. AL 4

' Beackingromn, . 37{n)

Bruce, [. W 41, 84, &5
building regulations 53
burcaucracy, docentralising 104

C
Cabinet members B3
Cameron, Governee 77
Carnpbell, H. 72(m)]
case [aw o0 Table of Cages
cefrral adjndication 100
Cercificate of Costomary Right {HAM)
53-5a, 5758, 590, 95, 102
Certificare of Qgeepancy 27
Certificate of Villame Tangd (V) 51
certtication, allacation of land 3%—at
Chachape, 5 35f0)
Channoch., M. 4i{n}
Cheshire, G. . &6, 73, 75
Chossudovsky, M. 105, 107{in)
Circuit Land Court {CLC) 51, 56, 0
cerificures 60
IL‘I'i.H]'I'I.IIZI::-i BS—E6
clairoants, land cages TA—1H
classificatiom, land 25
CLC zee Circnit Land Couote
Clifi=, L. &
Caoldhaim, 5. 72
collareral
customary right 37-38
FEA NS 34
celonial emes 2, 10
jurlﬁprurlence AR
lavr 73
powrar &7
Counmission Feport
critics s2
government reachon S0-71

125



Commassioner for Lands 83, 104, 114
ay poardian 94
M Land Act 25
porwrers Bl
Comunissione-Gencral 62
cominon law 67, 73
COUATII0NS, COmseryntion 33
comIpanies, joine gawnership 52
compensation 28, 661
compulsory aquisiticn 35, 60-41
cooflicl of ioterest, conscreation 36
consent, assumed 77
COMLSeEvAtiun
COMMMUNS 35-56
conflict of intcrest 36
Copnstitnton 2iin), 46-47, 48
arhcle 24 80
caregory for land 4648
pender bigs B9
souece of land law 66
eoncrol
Mewr Dand Act 24-D8
radical eiele 113
conveyancing, reccived law &7
Céote L Twoire 100
Conlson, 4.6, 7,9, 12, 107
credie, ebtaining 35
eritics, Comomussien Boport 72
Crowmn
land mwnership 80
landd caplirs 73
cultivation
by-laws 76
Saasal women 87
Cunningham, (3. L. &
customary, defuiticn 57-53
customary laod holding sev customary right
customary law ¢6-87
Customary Leaschalkls {Entranchisement]
Act 1968 Mo 47 65
CLIKECHOALY owrnership 33
cnstenary cight alienations 4.3
Wational Lancds 37-55
Mow Tand Act 37
eustamary teourg, status 41
customary cicle, frechalds 101
CV1. see Cerrificare of ¥illage Land

n

decenrralisarion
burzancracy 104
McKinsey reporr 22

decision-making

126G

by the people 47—48, 112,118

women 26-87, 118
deemicd rights of occupancy 76
demarcagion, village lands 50-52
demeocracy, law link 1(ks-110
demeocrarization

[and Lenure 45—a1

souece of radical eide 4$58-49
derivarive rights, New Land fAce 24
developnene

manage:ment 50

Mew Land Act 1G3-1105

roal estate 39
Drirecteorare of Environment 62
dispoal of land, women 86
disposiions GU-GT

ceiling 3453

plots 27
dispeoszession, conipensation Hi
dispuce scetleotelc

chart 66

Mew Land Ace 102, 118

proceduces 65—66
dhistrilration of claimanes, Karaho Pomaey

Couet 17-19
hisceict Commissioners 22

privatizatian 40
Diztrict Development Counci] 14
District Land and Planming Officers £2
diversification, soucce of radical title 4847
divorce issues ST}
clovmestic marker, prodoction for 43

E

Bast African Roval Commission 5, 26, 32,
F0in)

ECORLTIICS
Liberalisalion 3233, 3627, 3339
village landsz 51

Fldems Land Council see Baraza fa Wogee fa
Ardbi

einent domain powecs S

English law 73, 77

enftrepreneacshuy 34

cqualicy, Mew Land Aot Bild 117-118

Frgioutive, radical tifle 72

F
Faflon Beporr &
Female gender
se@ afFa warnel
land tenwre ceform 20-492
fendal law, Enzlisly &0



Freld Borece Unigs, willagisacon 12
First Five-Year Ffan 1261 5-6&
forcign investroent, promotion 33-38
forcigners, land acquisition 115-116
frees markers §, 41, 61, %7

Frecholds 8, 84, 101

MutoTe 43

G
Crane Heserve puthorn 3435
Eender issues BI3-92
acoessiownership of land 34-85
divorce £8~=50
mequaliny legislavon 8290
inheritancs 8820
[and fenure reform #0-22
Mew [and Acr Bl 117118
partcipation in deciglon-makiog B6—8H
problem defimoton Bi-d84
gencral land, :_la-mf“mn-::-n 93-94
Ciibbhon, P &7
Cromdwe, . 5, B8
Ciovernmcnt Ciccular B933 4, 3
Crovernment MNotce 2320/ L94E 3
Government Paper 1258 MNoos 5
SOVerilnent reaciion, Columnissmn epore
=71
Crovcrnor
land contral 74, 770fn)
radical fitle 7%
wrabling land practice 36, Y4102, 1148

H

Halddardhi see Land Rights Reseacch ancd
Brozoueces Instituee '

ETAM see cartificare of customary eide

Flate v Arbd va Mile {HAM ) see corrificacs
of cyustomary tice

H J'I!Jfk!ff!?f?'{k.!ﬁ.ll},ﬁ-'ﬁ [WE' djd Tty Pﬂ rtn:]pﬂn:j
47, yiu

Havnewik, 1. ). 72040)

Heoben, A 41

harizental ceouee 57

hienting righes 34-33

i

IFl see [nternarionol Fionancial Insntobons

Niftke, I. 7

IBAF se Iontescnations) donegary Fuad

NHIHMZCALL SOavi o mitics, tensions 4243

malienabilicy, lands 32-54, 35-36

inclividuslisation, Liling and registraticn
([TR) 78-79, 85, 34 T

inhcricance, pender issyes 38-90
Insriture of Land 'Tenure, unite 62
institurional framework, democeatisacion
Q2-57F
internal forces, villages 43
loterratiomal Financial Instieotons {TFD) 99,
111
Locernational Monctaoy Band (101F] 42
LIvESLIENt
foreipn 33-38
pelicy &1
rural sector 43
Invistment fromotion Centre [TPC] 33, 84
Investment Promocion Policy 81
joneestors, villape land 32
[T'C dee Investmenr Trromocion Cettre
Islam
laws of inhenance 940
Iaws of successon B9
ITR see dividoalisation, tichng and
rTScEA 100
Levran, K. 1O )

I
Jacebs, A Hoa, 102

James, R, W 3, 30, 37}
Johnson see Seepeoe and Johnson
jaosprudcnce, radical ftle 7380
pasiece, law and land 23105

K

Brarherila {fendalist) 9

Kaijage, Frederick 72

Karatu Fromary Conore, distribution of
cloimancs 17-1%

Karakoo case 29

KATAA see Mational Land Commithoc

Kelsall, T, 724fn)

Keenyn 200, BE, 85, 00

wibgidi oo 53

Kibwana, K_ 44

Kiluvnanjare cegicon 13[tn), 37

ETRCHT soe Oxcfern LIK

Kisamea Comnmssion see [aanc gd Kisanga
(Commission 1993

Kenanya 52 -

Eaulak [rich peasanr) @

L

land
allcnanien 34-35, Y5
Crown ownersbip B
fiorms of holdiog 57-38

127



grabbing 36, 84, 102, 115
mackers 41, 61
national policy 43
specalacion 31
transfer 77 fn)
Land Acquisition Acr 1967 10, 15, 28, 73,
g1
Tl Act 70, 71
Tents 91
Sweahili honscs 2
wironen 21
Land Bill see tew Land Acr
Land Commission &
District Development Councl 14
Jamel lawe &6
laned cenuee observatons 17-18
reconutnendations 4a-61
Kegierry of Land 37-38
Land and Kisanga {loowaission 19593 11-12
Land Credinance 1923 24, 8, 15, 7276
Land Ordinance [Ameadmenr] Oeshinance
1028 N 73 75
Land Planning Comnaitiess 58
land Refoeny Unit 62
Land Eepularions 1928 3
Land Fepnkarions 15948 3
Land Bighes, ™ew Land Act Bill 117-1135
Land Righes Research and Resources
Institube (LARRRI) 71, 108-140
Land Tenure ( Escablishiment of Villapges) Act
92 No2t 18
land tennre strocrurs 39, 4648
Land Tenurz Scudy CGroap (UG 72, 79, 83
Land Tenure (Willage Settlement) ot 1965
Mo.27 &
land-use, plaoninyg 50
Lands Advisory Council 34
Lands Coonnillee, National Assembly 45
lane, Co9, 11, 102
LAKRKRI sre Land Righes Research and
Rescurces Institute
lanr
see afso Table of CasesfStacutes
colondal times 73
slemoeracy link 16-1140
gender inequalicr 30-21
larcd #nd jusrice 93-10%
making of policy 70-1110)
new land regime 66—67
Leaguc of Mations 77
Leaguc of Mations Permanent Mandares
Commissin =73
leascheld tenore law 20

128

leases
Kerya 20
received law 67
Village Assemnbly 52
legal framcwork
demuocractisation 62—67
village land cenure 13-19
Legzislative Council 1926, debatey 77
[etter of Olbar, plots 27
Letters of Allocation 60
LTG see Land Tenure Stady Creoops
liberalizacion 3233
goonomy 32
Post-Arusha Perind [T 26-39
privatsation 3835
lizenees, Village Assembly 52
Fascal Giovermment (Distdce Authorities] Ay
1982 N7 14135, 48(fn]
loss of land
ferr dlse aTguisibion
privatisation 35353
Luzakingira, K. 103--104
Lugzard, .ord Fredericl: 75
Lrall, A 13 3, 74{in), 75, 76, 77

vl

tlaasal peopls 35, 87

MeAnslan, 7, 93, 94, 101, 102, 103,
10&-110 :

Mckinsey roport 22, 104

Macnamara phase, World Bank 42

smgdaraka sikoans (powet o the repgions)
slenzan 104

Marbaraze, womcn 92

Maland 75

srli yar tadfa (macion's properry)y 3

Mamdani, M. 4(fn), 72

INANAECmEnRE

4:!:,.".-':,:|r,:|pm|:*r|l &1
Mew [and Acr 9304

village lands 52

merrctnrhe definicicn 4900M)

Mara region 13

markec-capitalbism 84

tarker-driven reformos 111

tnarkeors 61, 97—

Marriage Act 1471 36

higok, (LK. 73

hipheoe-Adholla, 5. 7ifn). %9

mipretion rowtes of wildhfe, right of
nocupacy 34

Ministryr of Lands, lonsing and Urban
Drevelopmuene (hAlHUL] 21, 25, 70, 127



Klinizery of Tonrsm, Wageral Resources and
Enviroonment 34
KRILHUD see Bmistry of Lands, Eloasing
ard Trban Bevelaponent
maodcrtisation
cusromary baw &7
theorics 108
rovssney-lending class 55(fn)
Imcetpapes, roceived lpw 67
Bdoslat 37, 71}
hlvdeovpaupen, 00 M. 79
hdushi, 5. 5. 12, 22
hduslimes
&7 giso Islam
progressive clders 90
I".r'lw:{il-:usﬁ, J TIL
Mwaulusanya 89
Mowagracho, J. W12

Y]
MAFCOY see National Apricolture and Food
Conporation
tMALALF see Mational Land Foruom
Maticnal Agriculteral Policoy (Apcipol) 19, 24
Matiomal Agricaltor: and Food Corporation
INAFCO) 911, 1416
Marional Azsernbly
Lands Combaittee 4%
~ational Ivrestim=nl [Proarnuotion gn
Prorcction} Act 1990 33
Marional Tand Comumicces 112
Matiomal Land Tommm {(MALAF) 71, 111,
I1x
Mational Eand Policy 43, 57, 70, §1-82
Marional lands 46, 56—59%
COVerdpe 56
custonry ciglhc $7-54
shefinition 5O
tormsz of Jand halding 58
Boatiomal Lands Commission (WNLC) 48459,
3G, 62
accountabilicy of efficers, charr 54
legal frarewark 62-£7
argatisarcenal chart 3
marialisarion §—23
native, defnicon 31(0)
native lpw and costom 73
native quarters 26
Meacosimas, h_ 44
Mew Land Ace 93105
adpdicative Y502
arcas of concero 103103
bovndacies 26

boreavcracy 104
corcerns F13-1413
. cuscomary righe of ocenpancy 98

derivative riglos

development 105

dispuic settlemenc 102

land grabbi-z 102

MNational Assemblv 103

pastoral interests 102—-103

public debage 109

secuerty of renure 9593

tifling 93-102

Village Cooncal 1081411
Meow Land Policy 41=14
Mupcrongoro area 7
ML see Madonal Lands Comnroission
noamanal villagers 52
I'Ll:‘.l:rl-'.-'i”agl:r.lj L

see gl alienation; ontsidors
Myralali Cmnmission 47, 109
Plyarera, [ KL 5, L2, 22, K4
Mecps disteicy 3132

Q1
ocenpancy. deemed rights 3, 76
offers of right of oconpancy, plow 37
Oboth-Opende, T, O, 8, 77, 78
D[nka—-ﬂn}rangn, J- 46
Chperation Lanzanda 12
D pogateon Vijgd 107
orpanisarional chare, Mational Lands
Commission 63
enrtsiglers
see ofen non-villagers
Lared allescation 52
village land inalicnability 52-53
ownecskg
ceiling 54-3%
cusgomary 53
gender Issues S4-8¢
gl rrerons il bicancs 42
NMewe Land Act 3395
poditical severcignty 73
vadical tigle 113
rephies 53-54
Village Council 20
Ocfam UK 35

I

Palley, Claiee 74

Palroer, R, 72

parastetals §, 9 171, 3§

pariicipation, deciston-migking 4748, $6-0%

125



Party Syseem 47
pastoral interests, Newy Fand Aer 102-103
Paol, Sir Grabam 7é
pUasant contnnitics, securicy of tomee 37
poeri-urban areas 29-32, 39, 41, 47
permissive riglis <
plansing,
allocacion of [and 32
arcag 28-32
lard-use S0
willpgge 24-23
Platteaw, j-Ih. e}, 29
plots '
allocation 27
disposition 27
Letter af CHfer 27
offcrs of oght of eccupancy 37
policy
land repure 4651
leqzal Sroplication 701110
making 7110
Palicy Paper
Mational Lanel 81-82
Mew Land Act 93
Polleck 75
popular participarion 47
Post-trusha Peciod T 8525
natienalisation 211
Uit prolicy 511
village fand tonure 13-12
villagizsasion 12
Pos-Arusha Period 11 26—40
Bbcrabisation 32
urbanisatiomn 26
poarer, the scace 61
power abuse 107
President
radical title 82,113
responsibilities B
TCHO 16
title gorivation 75
trusteeship 78, 73
privatisatioay 3539
prodoctiog, for domestic macker 43
proamotion, foreign investment 3338
Presecrorane case 7.3
public authority, land aguisition 36
public debate, National Land Pelicy 104
public interest, goardian 598
public lands 3, 13

E.
racial segregarlon 57

130

radical cicle T0-82
diversification 4845
Executive 7Y
Govornor 73
history 73-80
mosprodential context 75410
Land {rdinance 191572
leyzal device 78
evwnership and control 113
Raikes, B B0
Rapge Developmoent aod Managemeonr Aot
194 6, 103, 10k
KCR sae Regivtrar of Custonary Rights
real cstare, slevelopment 353
reccived law 64
restove lopmesr accos, land tenore 28-22
reform
coneradicrory perspectives 106
gender izsoes P
enarket-drreen 108
Kepional Conimissioners 24, 37
Registrar of Cusuenary Righrs (RO 5%
Cogistration
see also individuabsation, tieling and
repistration
New Land St Tall 1168-117
procechue 5.9
Tiglus 20, 33-54
Eegisrry of Land 37
Regulation of Laod Tennrs (Bsrablishment of
Willages: Act 1922 Mo 2218, 63
rengy
l.and Acr 21
toarket tatcs S8
Rexeaech Unit 62
reserved land, classificarion 2354
revolution, technocrars 109
Rift Valley Seed Coampany 35, 346
tight of nocupancy
migration cowtes of wildhle 34
Maerockal lamds 57
tiete 20
rightholders, stacus 3
righils
Africans 3]
cormion kaw 73
occupancy 26, 76
ownership 33-34
rogiseration 19, 5354
wrbanization 27
Rosherrs-Wiaw, K. 73, A0
Reanan law 54
ltach, 3, 59



Eoural Parmlands (Acquisition and Regranr)
Act 1964 No.8 8

Bural Lands [(Manning and Urilization] Act
1273 MNe14 13

rueal sectar, imvestment 43

Rural Settlement Commission 5

Hutnwa, B, L 72

Rweyemanim, J. 54

5
safeguarding, villagisation 36
Salitucrrd £
gav 1m land mawers 51
sCCUOty of cenure 4, 5
adindication $8=1032
costomary right 37
defimition 96
Mew Land Agr #5908
Peasant cummuntics 97
titling P8-102
Shaidi, L. I &
shamibgs (farms) §7
Shaa, J. 72, T4{fn), 77, 77iin), 78
Shivig, L & 2, 11, 13, La(fn), 1%, 44, 47, 36,
Fhiey, 52, 1049, 109
social forces, MNew Land Policy 41-44
Souch African Boer farmers 105
soverclgnry, pelitical 73
speculation issue 31, 34
spest adjndication 100
souatters 26, 28, 42
allocation of land 38
chscommary dghe 537
Ftare
capiralist policy 42
conteol of wansferabilicr 85
pexvrgr 21
gstrocoare 44
sratutes sex Table of Sratutes
Steproe and Johnson 41
Scov, H. 34, 36
strucniee, land teonre 39, 4541
sub-Saharan Alrica S
snccession, Islamic law 88
hundee, G, 7T, T2, K1, 82
supervision, village lands 52
surveying, allocarion of land 3%
Fwahili booses, Land Acc 21

T

Table of Cazes viii

Tahle of Starures ix
Tanpanyika 4, 3, 6, 26, )

Tanzamian Land Act 1004
see elvo MNew Land Ace

TCPCY #ee Town and County Plannidg
Credinance

tochnocrars, revalugtion 109

Tenga, B Wl 8 11,12

renure, hovizoontal 37

Tibajjuka, A, K_33, 72, 83

tetles
demacractization of sowrce 48—40
diversification of source 4549
teghts of occupancy 3, 4, 19

ttling system
see also mdividualisa don, utliog and
reEistraticn
Mew Land Ace Y8102, 118-117

| WML g8

[vrmasevski, K. $&(n)

top-cdown process 101, 103

cop-down relationship 51

Town and Coontey Plaoning Ordinance
{TCIC) 24,27, 28, 29, 39

fizwnl plasundng,
planning areas 2931
recommondations 57

Training Unic 42

trasfers
land &0, &1
state controd B3

rribal terture 5, 30

trust, legal 48

Trust Territory 2

trusteeship 77, 93

(i

UHAI see Mational Land Frrum

Lirgaa policy 7, 9-12, 95

LINESCTY study, women 85

Limited Bepublic of Tanzania (URT) 2, 5,12,
14, 17-18, 2L, 23, 24, 25, 27, 31-32. 14,
=38, 40, 4344, 4748 50, 51, 33, 53,
55,537,681, 64, 08, &7

unoceupied lpnds §9

wgualified people 107

urbanisacion
sef 2o roewn planming
Fost-Aroshz Periagt 1T 265—44

URT see United Repuklic of Tarzania

wsreathilind (pooc areas) 58

tetcirvatla mikoani jruling the regions) 104

v
VA soe Village Assembly

131



Yan Foos 74
vesting, village lands 30-52, 3182
Village: Adwisory Unie 62
Villagge Assemlly (VA 14, 50
adjodicatitim 100
Rarazs o Wazee 65
larsd vesting 8182
licences 32
privatisation 40
wiltage Council (V) 14
adjndication 109
approval 24
Raraza l2 Wazee 63
derivative cights 94
lannd delioking 49
land transfor S
Tew Land Act 100-1T101
ornership 243
privatisarion 44
village land ¥3-26
Village Land Hegisery 53-54
villagers, definition 52
villages
adjudication 100
inecrnal forees 43
land 46-36, 50
allocation 2124, 12
classification 25
demarcation S0-52
economics 55
prabbing 114
inalienability to outsider ::2.—53
nyestors 55
management 31
supervision 52
tennre 12-19
vesting 30-52, 81-52
Village Council 54
planning 24217
right of oconpancy 19
tenote 103
titling 1921
Villapes anl efrrsraa Villages Act 1975
M2t 14,18
villaptzation §-28
abwises 107
Fickd ¥oroo Linits 12
safeguarding 16
Vuorela, U, 857

W

sedzarva [ndigenous inhabitanes).
orwnership 44

132

wieelk-tod farms 31
White: Paper 7l
wildhfe Conservation Act 36
Wil i le DHvision, Mioiswy of Toacism 54
Wikliams, TH 2
WIS
disposal of land 8
gender igsncs #3-92
Izlaem 50
Waasal 87
titling syscem 38
TFNESCCr study 35
wWorld Bank 25, F1{m)
1MFE 42
[TR D802
Macpamara phase 42
Report 3

Z
Fapzibar Land Adjudicadon Ace 1989 14



et yat democracy: refatiming fand tanure in Tanzania is a first book of its kind
to addregss the prablems of land tenura reform in an East Afifcan cauntry. In
1997, the Tanzanian govemment formed a Commission of Inguiry inlae Land
dMatters (GHILM) and publizhed a report in 1822, which has baan hailed by
Mmany reviewars and expens as a landmark in the Afrlcan land fenure
litzralure. The Chairman of tha CILM, Professor Issa Shivii, and auhor of this
hook, places the work of the Commission within itz broader contaxt and sets
its findings within the current democracy debale raging alf over Africa,
including treatment of the proposad new Tanzania Land Act. The: book adds a
trash new dimension to the literatura on Affrcan poltical econamy and should

be useful o sludents of politcal scienca, econcrmics, [aw and developrmant
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