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INTRODUCTION

In this brief discussion T will consider, first, woure relations us the Bricsh
found thert in Nigeria, Ghana, Sierra Leone and the Gambia at fhe beginning
of the wentieth century; second, the Impact of British rule on customary
tenure ol tural land; third, the major processes which, having thelr rools i
the past, continue 1o influence the presenc-day dynamics of tenure refanons,
and finally [egislative and adminislrative responses o these dynamics'.
Although most of s discussion is ahowt land tenure, I have tried to
crcompass broader questions of access 1o nabural resources.

TENURE RELATEONS AS THE BRITISH FOUND THEM

Understanding the impact of British rule and subsequent administration of land
and other nateral sesources depends in part on how procalonial tenure
relarions are conesived. Eueapean concepts and wrns grew out of Boropear
history and did not always serve welf in Africa. This dilficulty exrends heyond
the vbvinus challenge of applying 3 word such as ‘ownership’ to the customs
soverning African enure relatdons to the deeper question whether  the
Forapeans were correct to assume that here must be 3 ‘rule-hogk?’
everywhere poverning these relations. Four conceptual alternatives seem o
emerpe from the literature on land ienure in West Africa ar the dawn of
colonial rule, and cach has been influential al ¢nme time or another. These are:

A uaniversal model of *African’ land tenure

In an age when eeneralisations about ‘the - Aftican® were commonplace, 2
unifying principle was saught, at the beginning of the twentieth centry, wilh
which to understand unfumiliar culteral patterns and their expression in forms
of tenure. Such a principle was discovered in the ideal of the commnuaity - the
tribal, kinship or family group, or village - whose membership conferred
rights of access to natural resourees, including land, yet denied to individuals
rights normally associated with ownership In BEuropean eyes - the nghls of
disposal and encumbrance, and of the private appropristion of all benefits.

" In such 2 short paper it is impossible even to summarise the historical cvolution ol 1enure
in the four countries, which diffor in several respects. Foe e period op to 1950, the reader
is referred o Lupard (1522, Hailey {F938), and Meck {1946, § exciude Liberia,
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Beginning with this concept, a geperalised model was comstzucted {see
Annexy.

However, the communal basis of tenure could be easily misunderstood. “It is
clear...that African land tenure is nol “communal™ in the sense of tepure in
common. [ts fundamental characteristic seems mather to be an Individual
tenure of land derived from the common stock at the disposal of the aibe or
family’ {Lugard, 1922: 285} In view of such warpings, it is surprising that
the myth that farmland was held collectively by a group, thersby denying
security of tenure oo individuals, persisted for so long. This insecurity was
heligved to be a major impediment to agricultural investment (ses Feder and
Moronba, 1987). ‘In practice..., a reasonable security of lenure existed’, and
‘the element of collectivity shows itself mainly in the existence of the privilege
of ococupying lands hitherto undistributed but within the general control of the
community” (Hailey, 1938: §34).

A mosaic of customary fepure 5ystems

An alterpative view ig that the colonial administrations kad, in fact, imposed
themselves upon a mesaic of ethnic landscapes and states, each having its own
rasolution of the fundamental relation between community and the land, in ihe
form of its own tenurial concepts and tules, Ethno-linguistic classifications
and maps emphasise the cultaral diversity on which namral resource
management i5 based in West. Africa. For example, in Nigeria one survey
identified 394 linguistic units each having a discrete territorial base (Hansford
et al., 1976G). The insuffciency of sihdics of native systems of tenure was
 regretted by Lugard (1922 285), Hailey (1938: 836-42), and Meck {19406: 1i-
123.°

Yet for the members of every self-conscious ethno-lingnistic commutity, there
was 'a way' of managing the natural resonrces which did nof oecessarily
equate with the way other cornmunities did it. Probably there was much
commonality, but in the ahsence of exhaustive inventories of tenure gysiems,
it is difficult to be sure. Perhaps farming systems offer a better basis for
discriminztion, as they may occupy larger areas than the smaller ethnic
groups, and the rationales of farming (crop aod livestock pridduction) systems

* Oy for a small fraction of thase - albait (e major ones - do descripiions of cuslomary
tesolrce leoure exist 1n the literamre. For the provinees of MNonhem Migenz, {or example,
the governmenl commizsioned a series of studies which, however, worc not bassd on elbnic
units; some descripttons of tenure relations in minonily ethnie culmras were prepared by
students of the Instince of Adminisiration soon after Independence (Marshall et al., 1952).




link indigenous concepts of resource tenure directly with primary production
and livelihood. Bur these oo are inadequaiely classified and described in the
literature.* There is of course a real mosaic of agro-ecological units in West
Africa - of uplands, fadamas or flood plains and river wvalleys, lateritic
cuirasses, intensively cultivaled improved soils, eic, The relanons between
temure systems and these agro-ecological units are likely o be specific to the

farming system in question.

The administrative concept of "customary tenure’ allowed for the existence of
# moszic of tenure systems in the sense that it did not impose a standard
interpretation but recopnised custom in every ares and the rights of
commtunity awthorities to sedle cases of dispute and fo allogate land, Meither
did it prejudice the case in the event of more than one tenurial system having
applicability in a given place, as the third model posmlates,

A _palizapsest or hievarchy ef tenure relations

‘Nothing, 1 imagine. is more certain than that the populations of this continent
hiave been subject to constant displacement by more powerful neighbours
{Fugard, 1922: 283 fn). The effects on tenure relations might take two Torms.
Mipration inte others’ territory might call for the adjustment of territorial
boundaries and the dispfacement of the disadvantaged group. Land would
become subject to the newcomers’ system af tenure. Such displacements, if
carried out peacefully, continued in the colonial period {an example is the
movement of Tiv into e Nigerian Middle Belt).

On the oer hand, cowguest conferred rights on the newcomers which were
superimposed on existing temtte systems.  Such an heretical Syslem was
introduced when Muoslim rule was imposed on conguered areas of northern
Miperia.

*Under a strict application of the Maliki system of Islamic law which
was followed by the Fulani, all cullivated lands are on conguest treated
as "Wakf"; they may be retained by their owners on conversion
Islam, but are otherwize assigmed to Moslems; land ot uncer
cultivation, including siles in cities, is at the disposal of the ruler. But
ihis theory was not followed in practice: under the Fulani rule there

—

A search for characterisations of farming systems in the semi-arid zone of Africa
produced » mixed bag, offering unequal teeatment of administralive lanpiage areas,
countries, and regions, and havieg limited compatibilicy; i many of these, the system of
terare j& not described (Morlimore, 1991),




remaincd a strong residuem of the customary native tenurcs. The eir
canfined himsell to exercizsing rights over waste land, the Jajin Allah, o
‘God's bush’; as regards ocoupied land, his control mainly took the
Farm (us in india} of levying land revenue bascd on cultivalion, o this
case Axed @ one-tenth of the prodoce, the Koranic ‘ushur™ (Haley,
1938: 7717

Empirical studies at the village level show that the Malikl code was
superimposed on, raher than replacing, the pre-existing sysiems of enure, the
principal purpose being political contro] through the acquisition of ultimate
title by the emir and titled avistocracy. Thus there may be, even today,
ambiguities in practice concerning such maliers as the freedom of individuals
to alienate lund, or to alienate it cutside the comonmicy, cven it these praciices
appoear W be recopnised i the Malikd law,

Hierurchical wnure relations are lound today o some measure throughoot
Iskamic areas of West Afrtca, bul the degree of accommodalion (o pre-crisling,
indigenous systems varied a preat dea) berween, for examnple, ofthodox
practice in Sokoto or Kano on the one band, and much meore syncretistic
custom in the Yoroba Emirate of Norin. However, such a made] cannot fully
reflect the dynamnics of resource actess, even in pre-colonial times.

Ervnamic fox

In general, precolonial boundaries were froven us the British found them. But
they were in no doubt as to the conflicts, implicil or explicit, which they
fownd between interested parties in questions of resource tenure and terridorial
controt, which were Cclosely relategd matters. Decisions o recognise ceriain
regimes 3nd o ignore the claims of others were nor only poliBical in content:
they had miajor implications for resource management. An example is the
recognition, through the policy known later as *indirect rule’, of the Fulan:
aristocracy’s far-reaching rights to settle land guestions between communities
averywhere in the Caliphate of Sokoto, The comparatively recent origin of
these powers in the Jihad which, beginning in 1803, was not extended 10 some
areas untl! many vears later, was ignored. In the southern Gold Coast, a very
different situation had arisen from the new intensity of sconomic interaction
with Europe. Before legislative insttuments had been put in place to regulate
land tenure. chiefs acling under cover of their customary powers had alicnated
substantial areas of land (0 mining concessionaires, and the growth ot the

4 See also Lugard, 1022; 288-9,




cocos trade led to extensive transfers of land under English conveyancing,
sometirnes of doubrful legal tntegrity (Meek, 1946:; 169 £, Much wasreful
fitigarion ensued. No anempt, however, was made by the government to undo
these developments.

The historical dynamism of resource access stemmed ultimately from the fact
that effective control of territory depended on commanding labour (which was
mere scacce than land) for farming, prazing, fishing, mining or collecting
activities. These labour respurces wers subject. not only to the fluctuating
polilical weight of competing rolers, outside interests, village or ethnic
camununiies, and bovseholds, but abso 1o differeniial rates of dememraphic
change, differences in population density, and migration, Many of the
dynamic processes identiticd in the third section of Ihjs paper had their nools
in pre-Bricish times.

Al the [evel ol the housshold and the individual, land rights might also have
been in & sale of continuous flux. Covering ‘the whole relationship of man m
the soil” (Meek, 1946; 1 fn, citing Malinewski), faud tenure at a point in Lime
refleels o balance between competing and complementary  inderests in the
community (see Berry, 1993:101-34}). Since effecrive claims to land depend
on - access to labour, which depends i win on social position in the
community, it is €asy 1o see thar even from year to year the spatial and social
distribution of land may change. as empirical siudies show, An African
cedasire should never be confused either with a mediaeval Evropean ferrofr ar
with 4 map of frecholds. It represents a set of maohile social relations which is
valid for & point m time.’?

* This limitation does not diminish e valuc of cadasteal plans sech as thase of the Atas
AES Sruciures agraives au sud di Sehara (Pars: ORSTOM, 1967-83). Such plans were
rarely published for the anglophone areas of West Africa. But their dynaniics can he
undersieod only by ‘the concrete method of fracing the actual history of ptows of Land!
(Meek, 1940: [1}; to which the necessacy suciological countenpart is the difficult tagk of
estalishing inter-generational and shorter-ierm histories of individuals® rights to the use of
matural resnurces.




THE IMPACT OF THE COLONIAL STATE

The BRritish brought Furopean and Indian experience to bear on he
administration of land and other natural resources in West Africa.® The most
important characteristic of their policy was a reluctance to disturb pre-existing
teute systems.  Such disturbance was to be Himired to the exigencies created
by the colonial intrusion itself - an ad hoc approach which reflected,
ultiteately, the philosophy of indirect rule. These exigencies were four in
number: the appropriation of ultimate rights by the government; the contral of
atienation; adjudication processes; and the codification of land rights.

Apprepriation of ultimate rights

A theory of suzerainky was necessary in order to provide a legal basis for the
government in regulating land disputes and controlling the acquisition of [and
by non-natives (L.ugard, 1922: 281-2). The case of Morthern Migeria is the
mast clear. After the conguest of Sokoto, the British High Commissioner read
our it public:

*...The Government will, in future, hold the rights in land which the
Fulani tock by ¢onquest from the people, and if Gavernment requires
land, it will take it for any purpose. The Government hold isic] the right
of taxaiion, and will tell the emirs and chiefs what taxes they may levy.
and what part of them must be paid to Government. The Government
will have the right to afl minerals, but the people may dig for ron and
work in it subject to the approval of the High Commissioner, and may
take salt and other minerals subjoct o any excise impeosed by
law. .. (Shaw, 1905:451).

The rights taken in conguest were four in nember. First it claimed the right to
Jispose of unoccupied (or waste) lands. Second, it became frustee of Tands
which wers the property of deposed rulers (‘public’ lands). Third, cccupied
lands remained in the hands of their owners, without payment of renr. Fourth,
the povernteent assumed gwnership of lands used for public purposes {"crown’
fandgy’ for which compensation in the form of alternative land was payable,

* [0 what folbows [ admit the limitadon of my competence to what was fermerly known as
Medhern Nigeria, though T have adempred to confinm my statements in respeet of Ghana,
Sterra Leane and the Gambia,

? This usage of the term ‘crown lands” differs from that of Kenya, wherc it denoted
unoccupiesd lands that could e wsed only by authority of the government, a device used to
prevent African farmers from setiling in wninbabited areas surrounding the resecves.

&




and of lamd icased to aliens, for whom the povernmemt became the fandlord
(Lupard, 1932 3wy These rights, which reflected thoge recognized n Maliki
taw, were later summed in a2 formulation that has lived on from the Northern
Migeria Land and Native Rights Ordinance of 1910, through the Northein
Eegion Land Tenure Law of 1962, to the Migeria Land Use Act of 1978: thae
‘sl land, whether occupied or unoccupied, is subject to he disposition of the
Governor, to be held and administered for the use and common benefit of the
natives of Northern Nigeria® {Hailey, 1938; 773).

The Morthern Terntories of the Gold Coast were the subject of similar
legislatiom, enacted in the Land and Native Rights Ordinance of 1927,
However in the remaining pans of Migeria and the Gold Coast, and in Sierma
Leone and the Gambia, the siuations were very different (Hailey, 1938,
hMeek, 1947}, In Lages, which had been ceded to the British Crown m 1861,
all customary rights in fand were respected, including those held communally:
and as unoccupicd land was considered (o be the property of communities,
the government bad virtnally no direcl interest, excepl for hmited powers of
adminiscrative inietference. In southern Nigera, the colopial adminisiration
took over the rights which the Royal Niger Company had obtained by treaty
with vartous rulers, and these did not extend o nterference with costomary
rights over land, which had matured, through leng occupanon, info family
rights, This situation prevented the foundation of frechold planiations by
foreign enterprizes after the 1914-18 war, The government (and the Company
before ity owned some small arcas for public or rading purposes,

In the Gold Coast, the Crown assumed no general rights over land In the
south, nor in Ashanti where. even though it succeeded by conguesi, the
necessary proclamation had never been made.® In Ashanti the government
acquired oaly the Kumasi town lands, and a controlling interest in giving
concessions., Jo the south, land was allocated by the ‘stools’ and it has been
menticned above that this system had heen misused, 10 alienate conoessions,
In neither area did the government assume ultimate righis, so land tenure was
allowed considerable freedom o respond p market forces, resuiting in
dispossessions, nequality, multiple claims and litigation. 1a Sierra Leone, he
small Colony was owned absolutely by the Crown; but in the rest of the
countty {a Protectorate), land was vested in the tribal authorities in ordinances
of 1905 and 1907, “for and oo behalf of the nailve communities copcerned’
according to the Proteclorale Lands Ordmance of 1927, Concessions for
plantations were, after 1922, allowed with the approval of iribal authorities. In

* Luapard (1972 303-4) considered Lhat unless timely public proclamation oF uliimate rights
in [and was mads, the exisling qustomary nights were upheld by default,
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the Gambian, an Ordinance of 1894 gave the government righrs over vacant
lund und the lands of deposed rulers; buol that was all, Muche later, in 1943, a
Protectorate Lands Ordinance delegated ultimate rights in land to district
authoritizs, to be *held and administered for the common bencfir of the

conuunities concerned®, an anomalous investiture in Hailey™s view {Haswell,
1975 90).

Alienation

Curopean settfement , in some areas of castern and southern Afnca, regquired a
theary of land tenure which provided legitimacy for the alien occupation of
unoccupied lands as well as the dispossession of native peoples from their
cultivation, grazing or other cugtomary rights in certain areas deemed to be
advanmageons 1or the new settlers. o Migeria, Logard {as High Commissioner
of Northern MNigeria from 1899 (o 1905, and Governor General of Nigeria
ftom 1912 tw 19199, and his successors, fimmly cxciuded the private and
permanent alienation of land to foreigners. The continuation of this policy op
tll, and after, independence in 1960 saved the country from some of the
tradinas expericneed in eastern and southern Africa, while delaying the
emergence of an enclave of large-scale, capital-intensive agriculture antil
very recent times {witir the exceprion mentioned below). Land alienation to
foreigners was also msignificant 1in apriculinral areas in the MNorthern
Territories of the Gold Coast, Sierra Leone and the Gambia,

However, Lagard (1922: 295-6) was in favour of plantations run by
companies, which he thought could set an exampls (o native farmers of new
productive methods. The demand for plantations was in the forest zone, where
tree products {especialty rubber) lent themselves most profitably (o this mode
of production. EBEventuaily ways were found of granting leasehold nights in
apparently uminhabited Jand  in the south-east of (he country, with the
approval of tribal authorities, and {as mentioned abowve) n Sierra Leone. In
the Gold Coasil, many concessions to foreigners had been granted earlier;
there were few restraints on the use of these.

There was alsp a demand for minerat prospecting and mining leases, from
European mining companies in Sierra Leone, Ghana and Nigeria, The rights
of the goveriunent gver miierals were admitted in all four countries, and land
grants excluded mineral rights. Mining leases were given {in all four
countriesy for fixed terms, periods of time considered sufficient for the
exploitation of mmnevalg, all paymeots {excepr, later, compensation for
distorbance} wing to the government. In the tin-mining greas of the Jos




Flatzau, attempts were made, many vears later, to rebabilitate and restore
mined laad to its original ‘owners’ or their descendants,

fin Morthern MNigeria, the Morthern Territories of the Gold Coast, and the
Gambsa, the Government gave irself the righl w lease out vacant land.
However, there was some comtroversy over whether such land existed.
Oppments of forest reservation (by the government) in the Gaold Ceoast
averred, ‘every acre of land s the property of some iribe, family, or
udividual® (Lugard, 1922: 284} - inclading forest and swamp. If there was
vnoccupied land, it was at the disposal of the ‘swol” (Meek, 1946:1659).
However Lugard believed that in Northern Nigeria there was “waste land” {a
calegory recogmised in Maliki law), whare the TFulanis® siave wars had
depopulated whole districts during the nineteenth centny, and no survivors
exercised any clairn. Unlike in Kenva {where settlement was barred on crown
lands), these ppoccupied areas were left open for settlement under customanry
lenure, They provided an imporeanc safety valve for growing populations
further north in later years. In the Northein Territories of the Gold Coast, oo,
there was unclaimed land at fhe disposal of the povernmenl {ibid. - 170},

Governrment ownership was restricted to land required for railways, roads,
ports and aimporis, schools and other government-owned mstitutions (Cpobhic
land™), and for townships where housing for non-natives [Africans or cthers),
business, and industry were concentrated. Townships, which were graded
first, second or ihird class according to their administrative importance, had
their own admiistrative structure onder the central government and were Tun
independently from the native authorities {which continued to administer the
indigenous towns). Therefore they needed a separate system of land tenure.

In Northern Nigeria, the needs of the infant township systerm wore met in a
system of stmtory wnure whereby ali plots were held on long leases from the
Governmnent (with ‘certificates of occupancy’), except where & government
imstitution was the cccupler. Compensation became payable to dispossessed
persons for disturbance and the value of improvemenis - these only, as the
Land and Native Rights Ordinance of 1910 only recognised, in practice,
nsufructuary rights.”

1t is oot clear from the texts I luve seen to what extent urban Jand administeation varied
from this model in the ather tereitories. As urban land Hes cutside the remit of this paper, it
will not be discussed further. However, it should be noted (hat stautocy feaues was applisd
ta non-native agriculmral or industrial Tand holdings in rural areas, which suhseguendy
increased i mmnber,



Somne aAlienation notwithstanding, the great majority of landholdings continued
te be held under customary tenure, even in the south of the Gold Coast,
reflecting a coherent policy against alicnation which was held 10 be n the best
interests of native land holders and primary producers. While land alienared
in concessioms, pubtic land, and Tand held under forms of statutory leaseheld
coiinued o ineresse with econpomiic and urban growth, the most imporant
function of governmment coatinued to be in the regulation or protection of
customary forms of tenure.

Adiudication

The case of southern Gold Coast was considered to be a prime example of the
negafive economic offecls of excessive litigation over land. A policy to
exclude Epphish law {tom most territories by recognising local courts
therclore strengthened customary tenure rules and the authority of chiefs. In
the Muslim argas of Morthern Migeria the local Shari’a courts were already
adiministering propernty law, and their supervision became an important
priotity for the colonial district officers, Where fhere were no formal courls,
they were brought Inte existence.

The importance of the local courts can hardly be exapperated, Although land
cases could come before the higher couris (at great cost to the litigants), the
systems of local courts had the practical responsibiliny of enforcing custom,
and were at the forefromt in interpredng the changes in customary tenure
relations, in response Lo ceongmic forees, that could be permitted. They also
had to reconcile conflicts between interasts in hierarchical tenure systemns. The
theary of indirect rule effectively disengaged the government from - the
guestion of defining an optimal dircction for the evolution of tenure relations
under conditions of increased market participation. ™

Cadifieation

Sara Berey (1993), following Elizabeth Colson, has argued that the rigidities
imposed on African land tenore systems by codification threatened to do away
with the fluidity thar was, in {acl, a condition for the participation of people in
‘processes  of interpretation and  adjudication® (p .14y of land rights.
Participailon in these processes was ensured by membership of social

" Thiis issue was oftcn at the forefront of poticy discussion in Kenya, for example, whets
hoth “commonal’ and “individual® teourc had their champions at different times: for an
exanple, ses Tillen et al., 1994,
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networks, whereas codified righte tend wwards exchusivin, cspecially when
misused by persons with political power. Colson argued that customary law
in Alrica was not waditional, but a creation of colpmial mle. Under indirect
rule, colomig] autherities sought ‘o enforce long-established costom rather
than curtent opinion. Commeon official stereotypes about African customary
land taw fhus came to De used by colonial officials 1n asgegsing the legality of
current decisions, and so came (o be incorporated in “customary™ systems of
terure"{Colson, 1971: quoted in Berry, 1993: 103},

If this case was valld in some ecounifies, or (or some district officers, it is
difficulr to see how 1t can apply in a general sense to anglophone West African
countries, where the administrations appear to have stood beack from
interfering in customary tenure systems. Itis erue that the Lands Cormnmitress
of Northerm Nigeria (1908-107 and of West Africa (1912-13) made fairly
detafled enguiries ino the namre of customary practice, amd  doubtless
tmported  their own members® preconceprions; and that the Nigerian
government authorised studies of 1and tcoure by the aothropologist, C. K. Meek
in the 1930s, and published a serigs of aceounts of land eaure In its provinecs
hetween 1943 and independence (for cxample, Chubbk, 1947 Rowling, 1952),
Bui there i2 no evidence that thege were used as legal avthorities.

The Maliki law of property was already codified before the British arrived,
bur as they soon observed, it was mot always applied, as local judges and
Fulani rulers accommodated logal ¢ustom in varicus ways (Lugard, 1922;
2%8-%. 1f 1he local courts tended io cotify, or re-Codify, st felsiions as
time went by, it scemns as likely that they were vesponding o iccal demand as
io pressure fromi the districe officers. The possibie intensity of local demand is
illustrated, once again, by the case of southern Goid Coast where the
unregulated introduction of English law, in the context of the profits to be
made from zold coneessionz and from cocoa, created conflicts with customary
practice. Lugard {and others) saw the administration'’s prime responsibility in
sich circumsiances &5 being to conirel or even stop alienastion. Yet in the
highly urbanised Colony of Lagas, where in 1910 an Acting Chief Justice
predicted the death of family ownetship of land, it was observed by Meek in
1945 (194G; 2977 that it ‘cominues to be an integral feamre of the socizl life
and that any sweeping change in the system of land (enure would cagse
widespread disturbance’.

A measwered view Of the bopact of the colotual administrations oo the

codification of tenure relastjons in West Africag needs o take account of he
diversity of pressures for change as weil as the differences between arcas,

11



Two distimet questions arise about the effects of codification on customary
practice. The first 1= wheather it inpedes changes that are necessary if
production systems are o adapt successfully o economic development {in
nrarticular, mtensified market participationy, or whether in doing so, sections
of the conununity are marginalised with regard Lo aceess o natural resmorcey,
One point of view om this question 1s that codification protects rights. This
view is challenged hy the discovery that there are important rights {such as
hose of women 1o zather wood or wild foods, or of pastoralists to graze
livestock, or of unimal owners to send them scavenging on private and) whicl
are nol cncaded, and which may be threatened as the ratio of unculéivated 1o
culfivated [and diminishes.

The second questicn {8 whether dhe process of continwous adpestment of land
and labour resourccs, o osubsistence-oriented systems using much hand
technology, relies on a measure of fluidity in local practice that codification
implicitly contradicts. The answer w this question muost vary from system to
system.  But under Maliki low in northern Nigeria, which can be said to he
bulh costomary and encoded. emperical ohservations at village level sugeest
that the methods of transfer provided (which ineheds lease, lozn, gifl, pledge
or ‘mortgage’ and the giving of land o wives, widows and divercees; as well
a5 sgle in some areas) allowed the patterns of access to land to reflecr quite
aceurately the cument social ovder. ™

In Norlbhern Migeria, the Land and Native Rights Ordinance of 1910 gave
recopnition o afl rights under costomary  law, subject omly o the
Government’s right to acquire land under compulsion for public purposes. In
1262, after Independence, the Land Tenure Law sigmificantly extended the
codification begun in 1910, On the one hand, the Law recognised statutory
rizhts wluchh were registercd afler application, survey and approval by the
sovernment, and were held subject to Jeasehold conditons for 99 years.

Un the other hand, it defined customary tenoee - all those systems
administered by communitics or their leaders, under which the preat majority
of holdings were held under rights of inheriance derived ultimately from
community membership, rights which were defensible in the loeal eourts,
However, the Law attempted no eodification of these rights, and neither was
an atempt made to register titkes, which remained undocumented (with the
ntable exception of the Revenue Survey of the Kano Native Authority,

"' Those who matntain that undee African eustomary tenurne, property Tights are not clearly
defined or corsistently enforced (Feder and Moronha, 1987, an hypothesiz whicl seems
intuitively implausibie, fail to cite specific cases.
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witich, begun in oa fow distrigts of Kano Province during the 19305, was
ciscontinuad n 1957 see MacBride, 1938).

How secure arc custonlary rights? The relative weakness of landholders faced
with government sequisition (an event thal occurred with inereasing (Toguency
after Indepedence in MNigeria) exposes the ambipuity of the concept of
wwnership” in West African conditions. In most parts af the savanoah, i is
impossible 00 a farmer to exclude from his land, owside the farming season,
the livestock Delonging (o0 other people, or o prevent graziers from wsing bis
Touder grasses, or gven culting the wees {or fodder; except by pre-eTnptive
rcmoval of harvested products. The enclosure of fand or privatisation of
fadder grasses has offen becn med with rescoument on the pan of livestock
spocidiises, It is clear that, in cusiom (if not in prescnt practice} - even on
inberited Jand under permancat cultivation - the esseniial right is that of
usuiruct, as was recognised ar the beginning of the colonial period. Thus the
uswtiuct lacks rights nornsally associated with ownership in Europa. Theree is,
hipvever, much danger in oyiog to ineroduce rigidities -~ in the bwerests of
unifving statutory and customiary eoure, ar of pushing market-based egonomic
development - without a ¢lose inspection of the implications for all
vinbwholders,

A muar icnpetis for the Land Use Act in Migeria in 1978 was a need, felt in
government, 10 simplily the acquisdion of [and for development of public
purposes. Hence the Act atrenipied to consolidate the legal iremework m all
the states of the Foderation by imposing the essentials of the hierarchical
svstemn of Northern Nigerin oo the community-based systems of the soufh,
This moicdeinr Mustrames the amblguies of depal codileation n Jand lenore,
Whereas, in Northern MNigena, the suzerzinty of the Governor over all lands
was itended, according te Fuland precedent, to recognisze and protect the
rights uf all membery of the commundties, when the same altimate tight was
appropriated in the south of the country, it provoked widespread eriticism
lrom those who saw it as a threat to famity land ownership, This fear was not
without cause: as in the Mogh, stale governmemls had become prone o
arbitciary compulsory acquisitions “for public purposes’, and the payment - or
non-payment -~ of compensation lad become a fomtroversial issuc.t The
pressures crepted by the ol boom of 1970-78, and corryplion in the land
adminisitation process, undermined the coneept of wusieeship and begen w©
lirnip the security enjoyed by rural people under customatry tenure in areas

% As mentioned above, compensation is ouly legully payable for the cost of distuchaince ard
the viluc of improvements, totwithstanding the fact (hat the premise of 4his practice, the
availability of alemative land to the dispossessced, is no tonger valid in densely popolated
0T wrbanised aress.
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where development projects were planned. Vielence and deaths altended the
intervention of the state govermment in such 3 dispute at Buakolori in Sokoto
State in I980 Jega, 1987,

Mot atternpis, even under customary law, stopped shorl of encoding the
rights of prazicrs to pastures, fallows, crop residues, trees and water. Under
the conditions operating at the time of the British occupation, thiére was no
good reason for doing so. The majoricy of nomadic and semi-nomadic
pastoralists - though not ail - were members of Fuland groups, wha were allied
by kinship or political sffiliation o ruling dynastics, or had reached a moduis
viverdi with them. They were understood to have little inderest in rights to
land as such. Subséquent movements in the relativities of political power - e
weakening of ‘traditional’ rulers wis-¢-vis the central government - and
dernographic growth, with the appropriation of land for cultivalion, have
created 2 ‘crisis of pastoralism’ from he laissez-faire policles of successive
administrations, Neglect has also had the efiecl that no practicable proposals
for the proiection of such rights are yet under discussion. It would seem thar,
for them, some form of codification is the only altermative to oblivion.

Thus the poficy choice is between, un the one hand, a laissezfmire strategy
that sees a need to allow the historical dynamic of resource tenure, and the
speial fluidily of access to satoral resources, to continue wnmalested by
codification, and on the otfher hand 3 policy that sees codification as the only
way of preserving rights that are threatened by political change, demographic
and market growth, and unpredictable skate appropriations.

DYNAMIC PROCESSES

“Important, however, &5 10 is that the iraditional systems of native [and
lenuere should  be  adeguoately studied, it is equally necessary  to
Investigate the chanzes to which these systems are being subjected by
medern cenditions. Inguiry nto such changes presupposes  sone
mowledge of the taditional systems: without such knowledse, the
significance of the changes cannol be fully appreciated. The influences
raaking for change are twofold: first, those duwe E0 cconomic
circumstances, such as the increasing pressure of population, new
methods of caltivation, or growth in a marketing econdmy; and second,
those due mare directly 1o the actions of administrations in introducing
forms of tenure based on European conceptons’ (Hailey, 1938; 842),
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To place importance on change is not (o commit oneself w a particular theory
of the evoluticn of wnure relations. Lagard (1922}, for example, believed
that [and tenure had evolved from eommunal through family and tribal to
individual stages {Amnex). While remaining agnostic with regard o such
general models of change, we can, nevertheless, identfy ten dynamic
processes which all have a direct impact on tenure relations in rural areas {the
st 15 not necessarily compiete: see Mortimore er al., 1987 {1} the
‘saturation” of rural space; (2} land divigion; (3) land degradation; {4)
migration; {3 market participation; () capitatisation and technical change; {7)
the redefinition of ‘ownership®; (8) family change; " (9} competition and
confiict; and {10) state intervention.

The ‘saturation’ of rural space

The extension of the cultivated arca has been documented in numerous studies
at the local scale, and is testificd in national land use statistics. It is susceptible
to anaiysis uging air photography dating from around 1950, The increase in
the cultivated fraction reflects two processes, esch of which, being less
visible, is harder to quantity. The first is the shortening oF fallow periods, as
vultivation cycles become more frequent. The second is the transition from
fallowing to annual or permanent ¢uMivabion. The process has developed
furthest in, for example, the Kang Close-Sexled Zone of Nigeria, where rural
population densities in excess of 300 per square km are associated with a
ciltivated fraction of about 85 percent, family holdings of one hectare or less,
and rhe cessation of fallowing.

However, running weli ahead of these processes, and more urgent from the
standpeoint of rightholders, iz the exhaustion of the supply of land that is not
yet claimed by individuals. Under the colonfal administrations and
subscquently, such Iand was demarcated by village boundaries and, within
such boundaries, was usually allocated by the chief. Since there is no formal
regigfer of titles, the exhaustion of vncliimed land is only visible to members
of the community, whose claims may be effected, not only by clearance, or
enclosure, but also by the appropriation of righls to cultvate in future, to
graze, or to cut wood.

Arrival at the point of “safuration’ i3 not a well-marked event but a transition.
As the supply of land available for allocation becomes scatce, it is restricted

? Owing g0 a limvitadion of space, these will be discussed in outline without citation from the
extensive literamre,
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to poer land {for example, with shallow soil. or seasonally flooded) whose
costs of reclmmarion are increasingly high., This shifis priceity, for those
wishing to extend the scale of their farming operations, o various forms of
transfer within the communiy, promoeting the sale of land and the increase of
s price.’? Sueh transfers assist not onty the better off but also the rescurce-
poor wlhie make increasing use of land to raise finance either by =ale or
temporary atienation.

L.and division

IMvisible Inheritance is practised in most systems, and has obstructed both the
accumubation of land berween generaiions and the emergence of [andless
people. Under conditions of hand echnofogy, there tends to be an association
between family size and the size of halding, so that the larger the holding, the
grearer the extent of subdivision, elther before or after the death of the
principa] rightholder, Popolation growih in the medinm term, and the prowing
searciy of unclaimed land, obstrocts the enlargement of subdivided holdings
after inheritance, so there is a trend towards smaller holdings over time. The
increasing cost of transfers abstructa the comsolidation of fragmented holdings,
even though the small size of fields and their distance from one ancther may
increase labour costs. There are exceplions t this simple madal, but withoot
doubt the guestion that arises is whether large numbers of family holdings,
especially in densely populated areas. are slipping befow the threshold of
eConontic viability.

Because the governmeits of the West African anglophone countries did not
involve themscives, by and large, in the redistribution of land (as they did in
the settler economics of easiern Africa), the guestion of a minimal economic
helding was left to the indigenous people 1o settle, Even the managements of
irrigation projects generally limited themselves o re-arranging existing rights
for optimal water mapagement. At Scuth Chad in Nigeria, some opporibnities
for sigmificant accumulation were created for priviieged farmers in an area of
relatively low population density. On World Bank-supported programmes in
northern, Migerza, new technologies and subsidies having major implications
for lenure relations were promoted, while mrning & hlind eye to  the means
used by adopters to gain access to irtigable land,

" Where land is very scarce, even as sale (permanent alipnationd becores mare widely
acceptable, the fregiency of land sales may neverchelass diminish, owing to social
resistance bo adienation {e.g., the Kano Close-Settled Zone in Niperia).
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A cotollary of tand wobdivision and frapmentation is the muliiplication of
clalims to land, beth by resident and albsent mhembers of the community.

l.and degradation

It is 1ot possible lo separate, without  gmbiguity, the effects of rainfall
ditninution from those of managemene, partly because few  rostworthy
assessmients of degradation exist. However it 18 clear that degradation, if it is
oourning, has tepurial implications, ae the following examples show,

(@) In an exireme case of sand dung mobilisation in grazing land, the
amount of land available was reduced by up to 20 percent between 1530
and 1986 (Mortimore, 198%). This reduced the stock-carrying capacity,
In the same area, village sites were invaded by movieg sand and
valuable irrigable sites were lost to 2 combination of sand deposition
and lowering water tables. The loss ol farmland o zully erosion in the
sub-humid and humid zones of West Africa js analogous and more
widcspread, Enfensified gearcity of land may be expectad to accenblate
the process of saturation described above.,

(b Lowering crop yiclds, on account of the iogs of sofl nutrignts, call
cither for erop substitdion, or for extended coltvated areas to
compensate for lost production. To extend the coltivated area tequires
additional labour or technologicsl change, either of them puiting a
premium ofi capltal resources and thereby accentuating economic
inequality. Inequality drives the definition, appropriation and transfer of
righis of access o land.

(¢} Enyironmental change ¢an stimulale crop or Hvestock enterprise
switches as primary prodocers adapt to chanpes in bioproductivity. For
cxample, the ratio of cartle to small rominants has tended to chainge
afier drougill episodes, when the mortality of caitle and their higher
replacement costs tended 0 favour small ruminsots in the recovery
siratepies of livestock producers. There are many examples of farmers
adopting fast-maturing millet, eowpen or sorghum varieties in order to
cope with reduced rainfall relishiliny. n the Sahel, the drouzhi cycle of
the 1980s was followed by an accelerated development of wmigated and
flood-recession agriculiure. It bas long been orthodox to beligve that the
popularity of cassava in forest systems Owed something to s pulrient
demands being less than those of yames. Such switches alter the relative
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demaml for ecoclogical niches - fodder plants, wet zoilz, dry soils - i
which temurial relations at the micro-scale must adapt.

Migration

The imposition of an alien administration faciiitated ethnic intermingling n
rural areas, as previously concentrated populations dispersed into  the
woodlands, mobile livestock producers penetrated further south in their search
for dry season pastures, and farmers migrated inio the territories of othet
groups (ot countries), looking for land on which to grow market crops such as
cotton or cocoa. Today it is not nousual w0 find twe or three languages spoken
in the same village, and the co-existence of such communitiss must be
resalved in tenurial terms, as questions of resvurce access arise. These
questions may concern the distribution of farm land and the terms under which
it iz atlocated to the new arrivals (some form of tease, or heritable). Or they
may concern the modus vvendi between farmers and pastoralists, whether
custOmMAary visitors or new arrivals. Similar questions, though having a shortar
lime-horizon, arise when more than one group of pastoralists armve in the
same ared. :

A second area of intergst in relation to migration (or rather, short-term
mobility) arises when ‘strange farmers’, seasonal {enant farmers, or labourats
(who may gain access to local resources on 2 temporary basis) enter an ared in
some form of economic symbiosis with the indigenous population. There are
many forms of agreement that reflect both the over-riding imterest of the
indigenous tightholders and the shori-term requirements of the wisitors; and
many casas of migrants settling and achieving permanent tights to land. There
are also many examples of abuse, such as chiefy using their authoricy to
alienate community land for payment,

The mobility of farmers and farm 1abourers allows the continuous adjustment
of the iand and labour eesources of West Africa under changing cconemic
circumstances. In the snplophome countries, there has been very little
governmental interference in the resolution of local instimaticnal problems
arising from these movements, and in particular those of land tenure; so the
fact that tenurial questions have so little impeded ecomosmic change speaks
Toudty of the adaptability of these instioutions.

¥ Tha evident success of thousands of commuritics in resolving kenrial questions
involving more than one cthofc growp at the local [evel invalidates the thesis that ethnic
diversity cawses resource conflict in rural areas.
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Market pardicipation

Much has been written gbowt the incorporation of West African commumnities
it worid and natiopal markets, Some of the tenurial issues are highlighted in
the following examples.

(2} In southern Ghang and south-west Nigeria, demand for land for
planting tree crops and the profits of cogoa production set up stresses on
the system of family land and pushed it wowards more individualised
tenure. Since cocod shades out farm crops as it becomes mamire, it has
o be grown separately from them. Many cocoa farms were set up in
newly cleared forest, by independent producers, with new field systers,
{b) Palm production In south-cast Nigeria was more compaiible with
existing farming systems: which already incorporated the tree,
intereropped with znnuals with which it does not compete for light and
nutrients like coeoa. The impact of market production was not
necessarily disreptive of cusomnary emaTe 1elMIUTS.

{c} Annual crops such as cotton and groundnuts had their principal
effects through generating a demand for additional land, obtained either
through clearing fallows or by oblaining new allocations on the village
perimeter. The individuslisation of groundiut profits precipitated the
subdivision of family farm holdings - first by gift, later by inheritance -
as sons wanied to break away from their fathers and farm
independendy.,

(d} Small-scale irrigators might take up shori-erm Teases, or hovoow
land for one dry season at a time, in river valleys, by paving chiefs or
cominunities; theit output was directed to urban markets. Although the
small scale of their mdividudl cperations posed litle threat to other
users, collectively ey obstracted customary access to grazing and
waler.

These examples illustrate the diversity of impacts that increased marke
participation has had on tenurial relatons., .
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Capitalication and technicyl] chanpe

Market participation and the profits to be made from o may engender three
divergent responses.

{a) Where annual crops are concerned, a ‘soil mining' sweatepy is
possible where land is still abondant - that s, the cultivated area s
extcnded In ovder to increase production, or the pastutes arc stecked up
to higher levels. West African farmers have often been accused of
adopting such a strategy, a5 they have been assumed to have shost-tecm
planning horizons. Cotton has attracted dhis diagnosis as it is difficule to
intcgrale with other crops on account of s seasonal requitements for
labour and so1] nutrients, so it has often been grown on peripheral ficlds
- wilh insufficient inorganic fertiliser - which are guickly exhausted and
returned to fallow. But such sitarepics ure unsustainable o a context of
imcreasing land scarcity and rigiditics o eovcial relations.

(Y Capiutalisation, based on  inorgamic ferdibisers and  mechanised
cultivation, is economic only on holdings above a threshold size. This
thresheld has increased v recent years, with the falling value ol lacal
currencies and increased costs af machinery and inputs, 50 that in most
areas, the impeius of agricultural capitalisstion s failing.  While the
Migerian naira was over-valoed (hefore 1986), the huzely incressed
demand for food crops i the oil-fired urban economy created
proftable opporunites for a new class of larpe-scale {acms, which
were zet up on cleared woodlands, allocated under $abpory tenore (o
urhan entreprensurs, politicians or army officers. But profits fell with
rising costs, and inadequate fertihsation 1% likely to have redoced some
of them to wnsustainable zoil-mining.

It Migeria statetory leases {which may be for 99 years) have been used
11 eslablish precedence over customary claims o karpe areas of
uncultivaed woodland, but there are some cases of middle-sized farms
being built up through purchase and consolidaton under customary
tenure, as in Sukowey, where influential persons could bring marker or
other forms of pressure (© bear on pardcular smaliholders. It may be
observed that the role of political influence in large scale farming has
changed  historically. When the command of labour was a necessary
condition for the mobilisation of naloral resources (see Berry, 1993),
the precolonial slave estate, which was based on labour forcibly
itmported from non-Muslim areas, becawme the natoral expression of
capitalised farming, Mow, access o state governments’ land allocation

20



procedoeres, and to technolegical ioputs (which have been known 10 be

divertzd from  govermment operationsy are similarly dependeat omn
palitical or iimaneial miuetce.

Some governments have wied to capitalise large-scale state farms -
notably in Chana, and (in the 1980s) some states in drought-affected
arcas of northern Nigevia (where state involvement in food production
failed). The acguisition of land for such enterprises - for ‘over-riding
public purposes” -was attended by the useal problems of displacement
and compensation.

oy Of greater general importance are the conditions favouring the
capitalizsation of smallholdines, which are used for the producticn of
food and market crops, and often incorporate livestock, Recent research
sugpeste that both the true extent and the potential of such capitalisation
have been underestimated in- tropical Africa. The debate has noi been
hetped by the dearth of data on capital investments in smatlholdings,
and in particular, improvemncnts created by laboer - such as soil
amelioration, irrigation works, enclosures, and tree planting and
protection. Thus the controversy concerning security of teoure as a
precondition  for investment has  been preocccupied with new
techirological packages and (he use of land as coliateral for cradir,

We are confronted with & paradox. On the one hand, there 15 very little
evidenee that an absence of security of tenure (which reans, in
practice, the right to appropriate the benefits from personal investments
in the land) has significanily impeded participation in market production
of cocoa, palm products, groundouts, cotton, food grain and root crops
and pifiers. In many areas, such participation has been maintained for
many decadeas; there have been important technological innovations; ancd
it i= not convincing 0 argue thart these systems are ummproved and
unsustamable, COn the other hand, credit (both forntal and informal) is
nearly always given on collateral other than iand, as the borrowers’
right o encumber his land is not considered by creditors to be
defensible. Formal credit, such as it is, suffers from repayment failures
on a large scale, while informal credit s usnally obtamed for oge
outside agricolines, Jt is reasonable to argue, therefore, that in general,
custornary ienure has given the bess, not the worst of both worlds, as it
favours the use of private capital and investments created by family
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labour. It is undeniable that indebredness and landlessness on an Indian
scale are absent from anglophone West Africa.'

Agricultursl profits, except in the heyday of cocoa production, may often have
heen  inadequate both to support consumption and [0 finance farm
svesiments. But recent research has shown that Many West African systems
of livelihood have diversified beyond farming and, although data 18 scarce., the
once conventional view that earmed income s largely consumed on non-
productive expenditures is being questioned - indeed, us Sara Berry argues
{1993}, the concept of non-productive expendilre cannot be defended in tho
context of the social systam viewsd as a whole, In semi-arid Kemya, Incomes
eamed off-farm, and from ¢utside the district, were used to pay for seil and
water conservation, coffee plantations and other farm improvements (Tiffen et
al., 1994), There is plenty of anecdotal evidence that the same I8 OCCUITING in
the Kano area of Nigeria.

The condition for Increasing invesiment in farm prodectivity is, on this
argument, less 0 do with the supply of capital {or credit) and more t© do with
the value of farmland. As rights to land coincide with metnbership of the
social communily, mest CUSIomary tenurs systems do not impede i, The logic
of smallholder capitalisation is consistent with Slow external  input
intensification and conservation, and quite ncomsistent with ‘extensification’
and soil-mining stravegies.”

The redefinition of ownership

The ‘commeoditisation’ of the (actors of production which follows logically
from intensified market participation calls for the redefinition of rights of
access 1o natural resources. IF land, labour, livestock or farm inputs can be
bought in the market, can they not alse be s0ld? However, how are muliipls
rights - not o mention nultiple claims te the same rights - io be resoived?

% The avoidance of these was an objective of govemment policy advocated by Lugard
(1922].

ET T gy ot digenes thee sepauenenis for “land reform” as a condition for successfil smallkolder
farmivg, as the cvidence shows that the precenditions T lanect reform, namely severc
inequality in the distribution of land, del encumbrance, and landlessncss do noi exist in
West Africa. However, (he possibility that legislation (o control unequal access 1o land (3
prominent objective of Nigeria’s Land Use Act af 1978 iz too weak (o pravent siich
problems cmerging in future peeds to be aken seriously, o0 account of the impending
exhaustion of the supply of unclaimed Jand in Mot areas.
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In some areas, such as south-west Migeria, family tenure has long ago eveolved
e private rights that lawyers have no hesilation in describing as ‘fee simple*
or freehold  (Omotola, 1980%. Eisewhere, zs in northern Nigeria, the
privatisation of usufructuary rights o farm land is moving beyond the right to
appiopriate the economic crop - the product of Iabour - to the appropriation of
fodder residues and the exclusion of others’ livestock from prazing trash or
weeds, by enclosure; there is resentment at the use of foliage from private
rees by visiting livestock herders. customary livestock routes and grazing
arcas are being encroached by cultivators whe enclose their fields against
incursions by anithals. Since farmers’ rights are easier 10 establish, they tend
to be defended in the courts when cases atise hetween them and livestock
herders,

Grazing rights, on the other hand, have failed to move towards privatisation tg
the extent advocated by those who see registered title 10 graxing areas as the
only sohution to the intensifying marpinalisstion of mobile livestock producers.
They are vsually still undefined, though there are areas where livestock
producers have becn given essentially private rights {such as on the Mambilla
Flateaw of -Nigeria}, or collective rights protecied by administrative
recognition {such as in northern Jigawa and Yobe States of Nigeria). In the
second case, the rights are not exchusive o the local users, and the
reservations may be invaded by visiting livestock at will, The response of
mobile livestock herders to pressure on communal prazings has usuaily been
e move elsewhers, but this strategy will soon cease to be a viable one in West
Alrica.

Sa far, privatisation affects water use only where privats wells have been dug
and the owners wish to exclude other users (which for social reasons is often
undesirable). However, access to water can be Iimited in other wayvs: by farm
encroachments (in the case of livestock), or by village autherities {in the case
of regulated supply). River water becomes both less accessible and less
abundant when iTigators set up along the banks. Irrigators upsiream can
remave water customarily enjoyed by those downstream, especially in diy
vears. MNone of the counmtries under discussion is believed to have enacted
legizlation governing access to waier, though a law has been under discussion
In Negerta for several years. It is likely that such legislation will be more
concerned about the geopoiitics of water access (dam constructions,
diversions, and water sharing} than with protecting or defining small-scale
uscrs” rights.

The redefinition of *‘ownership’ in favour of more privatised, exclusive rights
favours the economically strong at the expense of the weak or marginalised,
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whose rights depend on customary acecss, for examptle by gift (such as wives’
fields in many areas), tolerance (such as women’s access Lo fuel on others’
farms or fallows), or sharing {such as communal access 1o econcnuc products
- paim leaves, edibles, dmber, medicines, etc.). On such ercding nght,
however, depend mapy important household activities, which benchit the
whole community.

Family change

The household may be conceived as ‘2 network of implicit contracts’ (Netting,
1993} between men and women, eld and young, family, kin or sirangers. Boh
the relations berween households in the community, and those withio them,
are subject to a process of continuous renegotiaion, in which the influences of
new economic conditions, and of education, play large roles. Thus the
oppormunities for market production stimulated the breaking up of extended
family farms in Hausaland as sons bevame anxious to appropriate profits
privately, at the cxpense of contributing to subsistence production under the
direction of their fathers., On the other hand, the increasing importance of
income diversification through short-term mobility has tended to inensify
patterns of inter-dependence amongst the men of large households, as abssnce
catls for assistunce with farming work, and farming work calls for more
capital. The more educated retain (most of them) direct links with their
villages - under present conditions of political uncertainty (such as those
produced by statism in Nigeria) it would be folly to do otherwise. Greater
complexity in residence behaviour, incomc sources, and  working
arrangements  between  individuals wust make for 2 corresponding
complication of tenurial arrangements, as solutions are sought o a wide
variety of specific sttuations. To peneralise on this theme would therefore be
premature; though it is clear that the resilience of the family is proving far
greater than wasz expected by some early observers of the process of
individualisation.'®

' The Nipetian famiiy has burst i hounds of space and transcends distance, proving nselt
capable of tanaging simultanecus ciaims on wrban, institmtional, and rural rescurces ina
varicly of locations. In recent yoars it has bean sugpested that net income transfers, throvgh
these family networks, from urban to rurl locations have reversed, OWing oo recession io
the urban sector. Subsistence claims of utban residents, throwgh family membership, oo
tural systems of production suggest 1he existence of a 'shadow tenure’
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Competition and conflict

Viplent conflicts between contestants for the nse of land have embarked on z
stecpening frequency curve in tecent years (for example, conflict between
ethnic Zroups in eastern Ghana in 1993; clashes berween graziers and farmers
in the river valleys of northern Nigeria: and violepee by the Sokoto state
government against displaced farmers at Bakeolori in 19803,  Behind these
pubticised incigdents lies a Targer and unknown number of lingations, mostly
resolved in locel counts, and administrztive adiodicstions. T, as @ appeoars,
conflict is increasing in patural resource matters, thie development réflects an
inability an the part of market mechanisms 1o resglve the comperition between
alierpate land vsers that arjses imevitahly n a market-based economy.

The position of tentre systemd om the intetface between market forces and
eeonomic pressures on the one hand, and custom and ethnic erritories on the
other, accords them a strategic sigoificance In the process of social and
economic change which has becn very mmadequately recognised by independant
governmeis, Ope hypothesis 18 that economic compebtion for natural
resoutces, linked to world market pressures, sits mconformably on customary
institutions, and that radical transformation of these institations is necessary.
Such an hypothesis enderlay the controversies about freshold tenure in
Afvican arens of Kenya, for example, and the decigion to ransiorm, customary
tenure tules into Something approximating freehold, by adjudicating and
registering individual title to fand. Bur the nwmbers of holdings in West Africa
wonld make such 4 solution impracticable, even if it were desirable.

On the other hand, a contimation of a faisser-faire policy, to allow the
‘natural evolution” of customary tenure {Lugard, 1922), threatens the
elimimation of rezource access rights held by weaker groups which depend on
the recognition of custom. The solution adopted by the early colonial
nornindsiTENDNS, hat of protecting custom {which was uncodified) behind a
bulwark of state suzerainty over land, is a0 longer workable, as the state itself
has all toe often become the instrument of interest groups, and the doctrine of
stewardship “on bebalf of (he native peoples’ merely conceals the conflicis that
can arise hetween e merests of centeal government and those of local
righthelders.

duch research and policy debate are desirable on.this issue, as the svidence
suggests that West African resource tenure i8 approaching a critical point in its
history. There are severe warnings in some other parts of Africa with regard
ta the possible consequences of neglect.
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State lntervention

As hoth a5 principat player in the competition for acCess W natral resources
and the match referse, the state has a complicated and sometimes
contradictory role. The colonial administrations, owing to their limited
resources and lack of familiarity with the existing tenure systems, preferred
the part of the referee, which was duly dignified in the doctrine of indirect
rulez. The independent govermments, however, endowed wilth maore resourees
(through aid funds) and inspired by cemtnist, interventionist docirines of
economic development, tended to emphasise their powers as players,
scquiring large areas of land for urban development, infrastrucrure, amc
agricultural projects. '

In such a conception of the tole of government, therz iz a dapger that
customary rights are seen as impediments to developrment, capeciaily il they
appear to be lll-defined or fluid. Thus the Land Jse Ant of Nigeria {1978}
gave scant regard to the rights of mobile livestock herders, for example; and
in the debate which preceded its enaction, the difficuities e goreTiment was
having n obtaining fand in the south of the country were inflnential as
justification for extending the Northern Nigeria Land Tenure Law (1962} (o
the south of the country, which, in effect, is what the Act did.

The retreat of the state, under various forms of structural adjustment policy,
‘has created an ambiguity m the theory of tenure, as the history of the
twentiefh century sbows that this tends to reflect the prevailing philosophy of
govermment. It may also provide a breathing space in which the rzlations
betwezn the role of the state and tenure law could be profitably reconsidered -
were it not for the parlous state of democratic instnitions in all four countriss,




STRATEGIC ISSUES

In conclusion, there appear to be three strategic alternatives contending for
preference in the future eveolution of resource renure policy.

Doalism

A continuation of the essentially doalistic tenure regimes, evolved historically
it response to the specific needs of different areas, tas the advantapes of
minimising disturbance to the states quo, mintmising administrative costs, and
interfering least with the ‘natural evolation® of tenure relations. However, in
the long run, dealistic tenere may be unsusiainabie, for the following reasons:

{a) Stalutory tenure, which is based om triponometrical survey and
repistered titles, offers advantages over customary tenure to those in 4
position tp afford s eosts. It has been osed to assert titke over land
dispured by customary climants. Notwithstanding the pgeneral
recoghition given to customary tenure in such instruments as the Land
use Act (1978) of Nigeria, and the possibility of recording specifre (but
ungurveyed) customary claims in local government offices, it seems
ntost likely that as capitalised land wses are extended into rural areas,
the instabilities engendered by such ambiguities will increase rather than
decrease, to the detriment of investment on customary land, *®

(b} Transfers under customary lenure are subject to the approval of the
governor, according to the Land UJse Act. This is a fiction, as
customary rightholders are mostly ignorant of it, and the government
lacks the survey and administrative imfrastructure necessary e record
sech transfers. Yet the frequoncy and complexity of rransfers (other
(than inheritance) are bound (0 increase under conditions of increasing
scarcity of land and intensifying market pressure. The gueston ariges
whether local authorities and courts can resolve the expected stresses.

(<] In the past, the existence of unclaimed land provided a safety-valve
for those who lost out in disputes, atd rights of common access, as
mentioned above, were especialty important to marginal groups such as

' In Migeria, and doubtless ¢lsewhere, the ¢oils of cONYETting CUStOmary into stamtory

FegbIs,

and ignorancs of what is involved, prohibit che greac majority of rural rightholders

trofm securing stamtory cghts. ‘There is ao additional ambiguity conceming righes of
alicnation and inherience under slautory tenure, which was desipned with yrban yses in

mind.
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women or the very poor. The fomre evolution of customary [enurs is
somewhat uncertain, and it is not clear what safeguards it contains for
the protection of rights againgt advantaged interests, cven withinn the
community, and still less from without.

Formalisation

The enuctment of legislation to regulate customary tenure, or replace it with
new forms of ownership®™, offers three possibilities: the government can
atternpt 4o engineer the direction in which lenurial relations evolve in the
future: it can introduce eguality by setting Hmits to landholdings; and it can
increase the convergence of tenure with market destderata such as providing
debt collateral or easier trapsfer. Against such intervention there arc,
however, several disadvantages:

fa) The government assumes the right to define the goals. Eut
governments, s mentioned above, are interested parties, and not always
democratically representative. In land matters, above all others, the
interasts of cenire and periphery may not coincide.

(b} Marginalised, common access, and multiple rights are certain o be
over-ridden as they are complex, little understood outside the local
conmmunity, and variable from place 1o place. Formalisation includes an
in-bwilt bias towards individual and exclusive rights, and threatens thosc
of the community.

fc) The costs of reorganising tand or other natural resource rights and
registering them are high. The likely outcome of sueh COSES is a very
long implementation period.® The costs of maintaining systems of
registration are a burden on focal governments.

tdy The regulation of subdivision and translers and of subleasing Or
other informal arrangements can easily be circumvepted where
recognition of these transactions is given by the community, regardless
of their legal standing.

M A ceording to Omotals {19803, the Land Use Act (1978) in Nigeria defined 2 now [orm of
ownership in the slatutory right of oocoupancy, midway between leaschold and ownevship,
in which the holder of s certificate of oceepancy pays renl 1o he govemment ity respact of
the fand, ut enjoys exclusive rights in zespect of improvements, inclading butidings.

I In Kenya, fand adjudication and registration, scl up in the 196ds, is still in progress in
gome districts.
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Decentralisation

This approach seeks to strengthen community management of land resources
and s reflected in the currently popular gestion du ferreir programmes in
frincophone Wesl Africa, as well as being consistent with the political and
coonomic slogans associated with structaral adjusiment plans. [t offers social
accountabiiity at the commuwnity level, # possibility for the community to
defie Us own prorities, 0 reassert s autonomy vis-4-vis the state, and to
police s own decisions within its territorial boundaries. Several implications
of decentralisation for resource tepure may, however, be supgested:

(a} Enough has been written ubove o show rhat the coocept of
customary lenure, as developed by the British administrations, was
decentraliscd in nature. 1t was regarded as codified (either in written or
i customary law), uoder local regulation and adjudication, and free to
cvolve as the local courts decided. The few atterapts (o register rights to
land {those ol the Kano Naiive Awthority in Migeria from the 19305 (0
1557, anl the local government authoritics uoder the Land Use Act of
1978, being examples) were locally responsible and did not interfere
with he definition of customary rights,*

(ht The rhetoric of decentralisution does not solve the guesidon of
represen@tion within the community in the admioistration of land or
othier mwatters. There are many storles of chiefs appropriating renis fram
their ailocative or adjudicative responsibilities. But alternative structures
are wulnerable to hijacking by wdlocotial interests, with the added
disadvantages of novelly and instability.

() Conflicts of interest wlach are embedded within the COMmMUNily rmay
be difficull to settle within (he context of the local political economy,
and disadvantaged inerests may lack a protagonist.

{dy Conflicts which originale outside the community - transhoesal
preblems - cannot be resolvid satisfactorily withia it. For example, the
probiems  associated  with  transhumance affect more than  twao
communities and places; or the disturbance of river regimes by dams
upsiream may cause conflicts which are virwally incapsble of resolution
within the village boundary,

= In 4 narthern Migerian village, the Village or Hamlet Head (Waigard or Maiwegewws)
allpcates land, repulaes access o wells, adminisiers relations berween fannecs and
pastoralisis, controls village development. suthorises the cutling of trecs and a hast of ofher
environmeatal mansgement matters, on behalf of the cotmmmomity .
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(¢) Longer term dynamic processes are driven by factors such as
demographic change, market expansion, or policy vacillations which are
‘siven’ as far as the community is concerned, yet demand local
responses. Village communities cannot resolve the problems ralsed by
state incursions, such as agricultural projects.

For these ressons, it is suggested that decentraligation can only provide a part
of the answer to tenurial questions.

It should not be taken for granted that, because land administration has for the
mast part been successfully conducted in the anglophone countries of West
Africa, it can continue indefinitely on the present basis. The increasing
scarcity of land is dlone sufficiest cause for intensive research and debate on
the impact of the dynamic factors and the desirable direction of change in
future. “There is much to be gained for integrating the experience of the foor
countries discussed here, to confront commen problems, as well a5 benefiting
from comparison with the francophone couniries. Resource tenure policy
canmot be isotated from social goals, nor from the reselution of major conflicts
between market economics and ¢ustom on the one hand, and between
privilege and social justice on the other.
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ANNEX

Lugard’s model of African land texnure

"It is not easy to focus into a paragraph a general conception of African land
tenuce. The pensral principles would seem to be that the assignment of land to
the individual is entrusted to iribal or family aothorites, who, however, have
no claim to ownership in @t fiemsclves; thut every individueal has 2 right 1o
sharg 0 the use ¢f the lapd, and holds it in perpeluity, subject to die
performance of tribal obligations, but may not atienate it; that these principles
are held more tenacicusly by the forest wibes than by those farther north,
where, in some cases, it is the representative of the earth-pod who assizns the
lEmd, Woothers an imdividozl ebief, while pastorsl gomads are mdifferent o
questions of lagd ownership and value grazing rights only. The forest rribss
jealously mamtain that ali unoeccupied jand belongs W some community or
other, while the northern fribes are less insistent oo such claims. All alike
recopnise the right of the copgueror ta disposs of the land. The ineviable
endency o individual ownership is meanwhile constantly asserting itself, with -
the evolution of the tribe, and is fostered by pressure of populadon, by foreign
example, and by the replacement of anmual by permanent crops’ {Lugard,
1922 287}, :

“The tribal land af the disposal of the chief might be allotted either to familics
thart had gurgrows their family lands, or to strangers who desired to selle
among the eibe, provided that they paid the customary tribute and dues.
Family Yands are At the disposal of the head of the family, and every member
of the family has a right to a share in the land - a right which is not forfeited
even by prolonged absence. The holder and his descendants have undisturbed
passession in perpeloity, and all rights of owaoership, except that they cannot
alienate the land 80 as to deprive the ohief of Witmese control over it The
oocupier’s title is held by virlue of his membership of the family, and
perpeluates the name af 1is head.

"The produce is the property of the gccupier, and he may own trees planied by
himself, either on unoecupied fand or on land occupied by another. He may
scll or pawn the crops on his land, or irees owned by him, but pot the land
self. He may not be ousted from his land for offcnces against the
comnubity, including failure to pay customary tribute; and upon the generl
acknowicdgement of their right to allocate land, and o enforce punishment in
respect of it, depends the prestige of the chiefs. Hence the system of niling
thtough the chiefs depends on the recognition by Government of these powers.
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A chief acts ag trustee for the tribe in regard to land. “He is joinr owner with
his people. and he cannot exercise any proprietary rights without the co-
operation of his people,” said the deputation on the Gold Coast Forest Bill,
Copsequent on these assumptions, it is maintained that “every acre of land is
the properiy of some tribe, family, or individual”, including forest aod
swamp' (Lugard, 1922: 284).

Meek’'s model of indigenous tenure in the colonigs

*Summing wup the main characteristics of indigencus systems of land-holding, it
may be said generally that these are devised to meet the needs of a subsistence
systern of agriculture and depend on a sufficiency of land to allow a rotation
which includes a long period of fallow. Land is held on {2) kinship, and/or (b} a
local group basis, Individuals have definite rights, but these are fgualified by
membership of a1 family, kindred and ward (smmall village}, Similarly, the
individual claims of families exist concurrently with the wider claims of the clan
or local group. Title, therefore, has a community characest. It iz also
usufructuary rather than absolute. Land may only be sold under conditions
which do not conflict with the rights of the kin or local group. The chief is the
custodian of land, but not its owner. The nomal -unit of land ownership is the
extended-family, or kindred. Land onec granted to a family remains the
property of that family, and the chief has no right to any say i its disposal.
This. constitutes a definite limitation on the concepbion of land as e culleriive
property of the tribe or local group. The kinship basis of land-halding ensures
social stability, but the absence of individual proprictary rights prevents the
raising of money on land and so is a hindrance to development. Land may be
pledged or redeemed at any time. The principls of redesmaktility ensures that
land shall not be pormanenty Tost, but it may be an impediment t& progress
since no one will attempt @ improve land of which he may be deprived at short
notice. The Testrictions on the sale of land, the limittion of posscssion to the
period of effective use, and the periodic re-allocation of land, all ensure that
land shall not be uselessly witiheld from cultivation or lost 0 the COTRMunity”
(Meek, 1946 26-T).

Lugard’s model of the evolution of land tenure

*Speaking generally, it may, 1 think, be said that conceptions as (o the tepure
of tand are subject to a steady evolugion, side by side with the evplution of
social progress, from the most primitive stages to the organisation of the
mmodern State. In the carliest stage the land and its produce is shared by the
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commanily as a whole; later the produce i3 the property of the family or
indtviduais by whose toil # iz won, 2nd the control of the fand becomes vested
in the head of the family. When the tribal stage is reached, the contral passes
iy the chief, wha allate wsoccupied land &y AT, bor s oo jusdfied in
dispassessing any family or persen who is using the land. Later still,
especially when the pressure of population has given to the land an exchange
value, the conceplion of proprietary rights in it emerges, and sale, MOTtgage,
and lease of the land, spart 1rom its gser, is recognised.

"Conquest vests the conirel of the land in the conguerpr, who in savage
warfare also disposes of the [ives and chatrels of the conquered, bot he usyally
finds 1 meccssary 1w tonform largery 0 e exisilhg law and custom. 1n
civilised countries coniuest does not justify confiscation of private rights in
land.

‘These processes of patural evolution, leading up to individual ownership,

may, [ belteve, be {raced in every civilisation known o Wetory™ (Lupard,
19272 280-1)
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The Brylands Programme gims 10 contributs
wowaArds mare allecthve and equilahle mAnagement
ab natural iesources in semi-arid Afrlea Ik has built
up & diverse pallam of coliaboration wilh many
arganlzatlons, |t has & paricular fbous on 201l
conservetion and nuttlent managemens, pastaral
devslepmant, kand tenure snd rascUurca access.
Kay objectives of the programme are to; sieenglhen
communicallon betwoen English and Franch
speaking parts of Akrica; suppod the developman
of an effacliva rasearch and NGO seciar and
prammote locally-based management of resources,
build on loeel skllls, ancourage participation and
pravicda flimer nghts to local users.

It daes Ihlz through four main acliviles:
collaborative resgarah, traning in paticipetory
methods. Infarmatian netwarking and pollcy advice
te dator srganisaticns within the framework of ha
Cameentian 1o Sarnbat Desertification.
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