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LAND TENURE, ENVIRONMENTAL DEGRADATION
AND DESERTIFICATION IN AFRICA:

Some thoughts based on the Sahelian example

SUMMARY

This document examines tha links which exist bebween land tenure and the fight
to combat desertification in Africa, with reference o the Convention on
Deasertification and the associated Mational Action Progravunes.  Bearing in
mind the breadth and complexity of the subject, the author has focused
particularly on the landholding arrangements which prevail in the Sahelian
countries of West Africa, especially Niger, Burkina Faso and Senepal.

Com

The first secticn seeks 1o draw out the oniginal characteristics of customary
tenure regimes ia the Sahel. It is noticeable first of all that such regimes apply
to a vast range of resources, going far beyond the status of the iand itself,
encompassing access to surface and underground water, berbaceous and woody
vegetation, minerals, wild produce which may be gathered and even wild
anirmals.

Access and usage rights applying to these resources are also remarkable for
their diversity. Depending on the local eovironment aod land wse prachces,
there is a vast array of land tenure regimes which result not only from physical,
geppraphical or economie factors, but also from the vser communities’ forms
of social organization. Thers can be a vast body of rights over a cesourse,
ranging from oeeagional, seasenal gathering rights through to priority and
exclusive rights. In the same way, between the hwo extremes of access, open
to a large number of users and to a restricted community or even one family,
one may also find a plurality of users, sometimes of the same resource.

There does, hewever, seem to be a constant factor in that land retzins an
eminently social and collective character, whereas formal, modern gwnership
1¢ more rare. ' Use of resources thus fils the pattern of exploitation of land as
a coromon good and therefore a multiplicity of land tenure sitwations may co-
exist in the same arca and even relate {0 the same resource. The natural
environment has 3 social dimension rather than being seen as individual
property,  Despite its apparenily public nature, pastoral laadholding does not
fall putside these rules, having codes of access to waier, pasture and various



strategic resources (such as bas-fonds, salt licks or {Iood-retrent pasture).

. Land tenure sysiems seem o be more endogencus than traditional, as they

establish particular arrangements according to the problems, potential or
constraints encountered. This means that custemary land tenure repimes are
constantly evolving. Depending on ecologizal, economic and historical
circumstances, different bodies of rights are found, which are sometimes sharcd
between several users and may. also affect the same resource,

Modern legislation is often cumbersome, inappropriate and diffienit to apply

The second section attempts o bring out the main characteristics of modern
tenure legislation. Bearing in mind recent history, such lepislative frameworks
often appear heavy and complex, Legal texts proliferate, bul without getting
to grips with the infinite diversity of land tenure situations which exist at local
level, Moareover, the space they allow for private property is not insignificant,
whereas the principle of exclusive rights and individual appropriation of
resciurces is treated in diverse ways by customary regimes.

This cleavage between a modern view of private property and the complexity
of resovice access and usage rights makes it difficult to establish legislation
within which these btwo different perceptions could converge.  After
independence, Sahelian states therefore had to put up with stifling legislalive
regimes which tended towards centralization, providing a model but oo
instructions for usc.

Modern land tenure laws are therefore still applied with difficulty and in ap

. uneven manner. Modern law is ofien unknown to commuaities becanse Iegal

texts are not very accessible to them and remains very complex to interpret.
The legislative apparatus is often beyond the reach of people in rural areas. In
the event of conflict, recourse mechanisms are tme-consuming, complex and

.often ignored. Their impast on land management is not, however, neutral, even

though customary law remains paramount in settling conflicts, Such legal
procedures often bring confusion and ambiguity io the settlement of disputes.
Furthermore, legal texts often provide Little encosragement for investment in
land and vegetation as, in the final analysis, they offer few safeguards,




Land Tenure and Management_of Natural Resources: & decisive stumbling-
block for work in the field _

The third section- shows how the ambiguity which surrounds the stas of
resources may considerably hinder their effective management and hence efforts
to combat their degradation. Based on concrete exampies drawn from the field,
especially experiments in namral resource management undertaken in the Sahel
over the last few years, some apparently decisive factors have been identified.

The alternation of favourable and unfavourable ¢limatic periods is one ef the
first vital elements to bhave a bearing oo the transformation of certain
landholding practices. While there is a teadency (o abasclon certain areas which
have become unproductive, other regions have taken on a sirategic character,
cspecially in the case of favourable ccosystems which are better protected
against climatic hazards (such as for example riverside areas or bas-onds).
Pemographic growth has also broupght greater pressure on land. Finally, human
control over resources has also been nflucneed by the macro-economic
management context. Developments in the pastoral eovironment have also been
striking. The pastoral area has shrunk under pressure from increasingly land-
hongry agriculiure, Morecver, pastoralists’ control over land has been
scriously affected by failure to recognise establighed rights and by the perverse
cffects of modern pastoral water supply projects.

While customary tenure regimes are still strong ':iﬁﬂ'play-a__-gieclsi\re: parl in
controfling access to resources, their room for manoeuwvre 5 increasingly
restricted. Localized or more extensive erises aver land may arise in various
forms, but often have perverse effects on the ways in which resources are
manaped.  Migration increases insecurity with regard to land, ag well as
pressure on key resources, such as bacfondy, but alse on ligneous resources.
Relationships between communities are often strained and the dynamics of land
tenure now have to take in new private or poblic interests, especiatly those of
traders and private investors who ofton come from the urban environmernt.

In some cases, the institpHonal context may inctease insecurity in respect of
land tenure where the Jack of clear legislation gives rise to speculation and 2
race to acqueice land, This means that fear of losing land makes it impossibla
in some tegions te practice fallpwing and hence to move back towards agro-
pastoral techniques which have a beneficial effect on soil fertility and protect
against erosion. In other cascs, rehabilitating degraded arcas raises complex
problems with regard 1o their subsequent exploitation.
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Future prospects: The importznce of ap jpstifntionsal framework_which is
responsive to local coqditipns and relies on participation and decentralization

. The last section considers fumure prospects in combatting environmental
degradation, with reference to the land tenure jssue. The coaclusions and
recommendations which are put forward within the framework of National
Action Plans are based on twio major findings. On the one hand, it is difficnlt
ko reconcile the application of complex, centralizing, cumbersome land tonure
legislation with the diversity of customary practices which are based on
different views of land and resources. On the other hand, the interaction
between modern legislative provisions and exizting customary regimes
frequently leads o insecurity aver land lenure which jeopardises considerate
manapement of resources, Making tenure secure is thus zn essential future
CONCETN.

Bearing in mind the diversity of the situations encounkered, land tenure
artangéments must be strictly local and appropriate net only to the physical
envirooment but also to economic and- social conditions.  However, whils
management must it the first instance be contralied by the rural communities
which use the resources, the slale retains a vital role, The macro-seonoic
framework needs to provide a policy envircnment {in respect of agriculture,
pastoralism and energy) which fosters such control.

In the same way, it is vital that institutions should provide national policy
guidelines in respect of land tenure, especially to protect collective interests,
In such a context, one cannot get arcund the sced to recognise the principle of
co-management of resources by the stale and local people, which is by no
means unrealistic: while retaining final contrel over the land iself, the slate
may delegate the function: of sustainable management to the vser communities.

Consequently, land (enure and natural resource management issues have become
indissociable from the decentratization processes which are ongeing in some
Sahelian countries. MNatural resource management provides a stratepic meeting
potot berween communities and between them and the political authorities and
technical services. : )

However, while it is an essential pre-coadition for a secure land tenure
situation, decentrzlizing decision-making powsi over nziural or developed
[esOUrces is not Ao easy exercise, Preparation, training and informalion are
vital. In rural arcas, the share of ali groups in the allocation of such resources
is not always guaranteed, especially in the case of groups which enly have
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bermporary or piecarious rights, such as women, caste proups or trenshuniant
pastoralists. Land tenure, decentralization and participation thus become
inseparable.

Finally, the stams of jointly managed resources, such as fisheries and pasture,
15 till a live issue. The overly restrictive notion of "productive use™ does not
make tenure sufficiently securs. Moreover, consideration must be given to
revising the status of certain strategic respurces, especially in the field of
pasteral water supply which is often the keystone of land use management
5ystems.

Conversely, systematic land privatization is nol necessarily the solution nor 3
vital prerequisite for better management of such land. There is an infinite range
of possibilities, from open pasteral areas which are nevertheless subject to
controlled access through to the individual ownership of certain resources. In
vicw of this diversity, modern, inafienable land ownership must be seen as only
one option amongst others and be approached with cace.  In addilion,
experience shows that holding private, individeal, inalienable rights over a
resource delinitely does not puarzntee that it will be managed properly.

In conclusion, the document stresses that tackling the land tenurs issue zlso
means redefining the relaticoship between the state and user commounities, Such
an exercise is bound to raise questions, at 3 rime in the history of development
when Lhe pradual withdrawal of the state ar different levels is seen as an
ievitabile Jong-term trend. However, between the extremes of an absent state
or one which takes no responsibility for resouree management and communities
holding full power, viable compromises must be sought through conzuliative
processes at all levels, One of the Immediate tasks of the Convention on
Desertification should sorély be to encourage such & dialogue around such a
basic issue.
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LAND TENURE, ENYIRONMENTAL DEGRADATION
AND DESERTIFICATION IN AFRICA;
Thoughts based con the sahelian example

INTRODUCTION

Land tenure bears directly on aceess rights, nsage rights and, in the
final analysis, man’s mastery over the environment, be it natural or
developed. In African societies for whom agriculture and animal
husbandry are the main source of foed and income, human
relationships with the environiment are necessarily stratefic.

In regions characterized by aridity, where the instability of annual
" rainfall is added to demographic pressure, landholding practices can
constitute 2 serions stumbling block with regard to [and management
and therefore o effective efforts o combat degradation. Amongst
other things, resource management programmes implemented in West
Africa since the beginning of the 1980s have shown that the ambiguity
surrounding the status of land, water and vepetation may considerably
restrict the effectivensss of work in the fisid,

This is why the National Action Programmes, within the overall text
of the Convention and the Annexe for Africa, have recognized the
need for an institntional and regulatory framework relevant to national
resource management, which guarantees greater security of tenure for
user comimuiities.

The aitn of this document is therefore to consider the links which may
exist in Africa between land tenure and efforis 1o combat
desertification, analysis of which must, however, put up with cbvious
lirnitations here. Experience in this field is as varied as the physical,
sccial and economic conditions in the regions. involved. Furthermore,
land rights are very complex and rules governing water, fields, trees,
pasture and mineral respurces may differ considerably from one zone
or group to another. It must also be recognized that changes in land
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use which lead to the emergence of conflicts over land are often
- poorly defined. Settlement of such conflicts is very often hard to
spot, especially if this occurs at the level of villages and customary
authorities.

Bearing such limitations in mind, particular attention will be paid to
the Sahel and, more precisely, Niger, Burkina Faso and Senegal i
the western part. From time to time, reference will also be made to
other regions. In the first part, we shall consider the so-called
traditional land tenure regimes in Sahelian rural areas in order to
determine their particular and original characteristics. Inthe presence
of these endogenous patierns of resource sharing bebween the various
users, we shall then examine the general principles around which
modern legislative framewerks have been boilt, as well as their
interaction with customary land tenure. Thirdly, we shall show how
the status of land can have a direct influence on the way in which it
is managed by communities and what constraints this places on
outside Imterventions. Finally, in a fourth and final part, we shall
look into future prospects in this field, especially with regard to the
decentralization process being vndertaken by some couniries.

. TRADITIONAL TENURE REGIMES

Land tenure in the African Sahel: systems covering an extensjve range
0 veloped resm

The fact that ancient, customatry rules governing the occupation and
distribution of land generally exist in Africa between communities is
usuaily considered to be a commonplace. However, it is ::11fﬁn::ult to
extablish an exact definition of tenure there.

In fact, these rules usually apply fo a vast range of resources going
far beyond the soil and the land alene. This includes surface water

and systems of access to underground water (shallow welis, hand-dug
or modern deep water points), crops and their by-products, minerals
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(such as nmatron), wild-gathered produce, fauna and herbaceous or
ligneous vegetation. Rights over trees take many forms and can {ead
to a form of control over the land. The rights may refer to planting
O PpOSSEssing rees, 1o inkerit or pass them on o third parties. There
can also be various usage rights, for instance {0 pick the tree’s
produce, to cut down, thin out, loan or fell treas !

There is an infinite number of possible combinations between these
varipus naturzl or developed resources, The farmer’s or herder’s
perception of the environment encomipasses natural phenomena as well
as what is useable. This perception is also dynamic in both time and
space: forms of use may change as & result of varicus influences such
as climate, drought and developments in the production system.®

Many. researchers have therefore looked into the perceptions which
rural African communities have of the environment and have shown
that geographical units are identified by physical characteristics, 4
particular set of dynamics, use and practices.” For instance, amongst
herders on the Adamawa plateau in Cameroon, plant formations have
different names according to the nature of the herbaceous stratum and
the modifications it undergoes through the seasons.?

During the UNESCO programme o Man and the Biosphere (MAB),
a study conducted in the north of Burkina Faso showed that agro-
pastoralists split territory into segments spreading from the rocky
summits fo the drainage lines, which each corresponded to a soil-

' Emile Le Bris, Efienne Le Koy, Paul Mathieon, Lappropriation de [a tecee en Atrique Maina:
Manuel d'anal yse, de diécision o de pgestion toncidres, Kacthala, Faris.

* Chantal Blanc-Pamard, 1988, Lectore du paysape, wne propesition méhodologique in Lu
Dépradation des Paysages en Afrigue de Coocst, edived by I-F Richard, Dakar Seminar, 215t o 26th
Mavember 1938, 3H) payges, pp. 269-280,

Y Amongst othees, wi should meotlon te regearch work of C, Blanc-Pamacd {19385), 1, Bougers
(1981}, J. {rallais (49B4), J. Hurault (19735), I Kintr {1981), 1-Y. Marchal (1984), I-F. Richard
(1595) and G. Sautter (1953} '

* Jizan Hurpaell, 1975, Sucpfcage of ransformation do milien phiysigue,  L'example des Hauts
Flateaux de 1'Adamacua {Cameroun), Brdes d¢ Phado-lnterprétation, ne 7, IGN, Paris, 218 pages.
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vegetation complex with a particular use’. The "ferro”, for example,
1% found to the South East of Dori, meaning the high plateau where
the trees provide browse in the dry season. In the rainy seascn,
grassy pasture grows there but only in patches, making it of limited
interaest for the herds. The "tiekol”, found downstream, is the clavey
bas-fords with its heavy soils which 15 a favoiired area for growing
cereals. Between these two extremes, almost ten other types of
landscape are identified.®

compl | diversified I

In this context, the establishment of resource access and usage rights
can only be complex. Since environmental conditions and land use
practices may vary considerably from cne place to ancther, customary
fenure is first of all striking in its diversity; thers are a host of land
tenure regimes resuliing not only from physical, geographical or
economic factors, but also from the forms of social organization of
the communities involved, A group’s relatonship with the land is in
fact closely linked to the way it funétions in social, pelitical and
economic terms and its cultural foundations. * '

In Niger, Sidikov® identifies four major tenure reginies:

- The Saharan highland or lowland tenure systemn  which

i Danizle Kintz, 1961, La percoption de Jeur environocncat par lea populations ﬂhﬁllmﬂﬁ. TFoe Sude
de cas ; Spnmbe MNeti, Hawe Yole, Projet #1AB [3, Paris, UNESCO, 104 pames,

® Progranune Sabe! Buckinabi, 1992 kitcudion mcm-émmm:que tu Déparemsent de Sebba
(provinee do Senc}, Peojed de Deéveloppeanent Imépre de Ja [}rn::-wm.e tha Senn {UHSD}BKFJ'EID;’HI},
Dori, Burkina Faso.

P OCILSS/Club o Sahel, 1994, Le fongier et |a pestion des ressources natirsl les au Sahel,
Synthise rdoionale pour la Confdrence Régionale sur L2 Problématigue Foovidre et 1a Décentralisation
au Xahel, Prata (Cap-VYert), deowment prepared by Gerti Heaseling and Boubakar Mousse BhA, with
the ¢o-pperdtion of Panl Mathicn, Mark 5. Freodenberger and Samby Spumare.

Y Sidiken A, Hamidow, 1982, Evaloation des politiques fonciiees en Alrique Nobee, Miger, Texte
prdpard 4 Linteotion du LaI:u::rat{nrc de Géngra]_:hlﬁ .-tfn-..alne. de I' Emle ies Hautes Etudes en

Sriemos Sowsidles, PH.I.'L'-
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particuilarly covers oasis systems containing land which may be
irrigated and on which the date palin may be grown;

- The north Sahelian pastoral tenure regime made up of rangeland
areas which are subject to specific rules of access worked out
between pastoral communities bt which have been seriously
disturbed by open access modern water point development;

. The south Sahelian agro-pastoral tenure ‘regime  where
agriculiure (whether or not cmnbmed with animal husbandry)
EDHStltHl‘ES the main activity;

- The lakeside and riverside tenure regime where ancestral rights
and modern regelations -put in place at the time of mﬂjﬂr
development schemes usually overlap. -

In agro-pastoral areas, the codes governing the use of land are
different depending on the commumity concerned. In the west,
amongst the Sonrai-Zarma, land tenore depends to a large extent on
topographical position (heavy clayey soils, clayey sandy secils in
basins). Land constitutes indivisible property belonging to the
community. Its distribution amongst families depends on ancient
rights linked to the precedénce of the first clearance and the time
when the lineages settled in specific places, as well as to privileges
based on social or religious position. Systems in which rents or tithes
are levied by landowners on tenanis are also found.

Amongst the Hausa of central Niger, land is alse under community
controd and bsufruct is of more importance than the physical asset
embodied by land. Contrary to the Sonrai systemi, rights to fand are
iost if it is not worked for ten years and it comes back into the
common domain. Finally, in eastern Niger, amongst the’ Kanouri,
land appropriation is on an ancestral basis whereas salt licks {of which
there are many in the region) are the property of customary chiefs,

Customary law relating to land in the Sahel is thus based on an
impressive range of rules and codes which may vary depending on
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region, ethnic group and environmental conditions. However, one
constant factor seems to be that agricultural land has a primarily
socigl and collective charactar, whersas modern, formal ownership is
more rare. Land belongs to the community, the lineage and the
family, its individual use fitting into a pattern of joint exploitation of
a common asset. Any rights which one may hold over land are based
directly on the work put in. Thus in Senegal, tenure could be based
on "the right to burn”, the "right to cut” and the “right to cultivate™.?
In the same way, land allocation mechanisms may take many forms.
In some societies, there are real land chieftaincies whick are
sometimes morally responsible for the success of the agriculural
produoction which is undertaken on that land. There can therefore be
many different tenure situations, which may co-exist in the same area
and sometimes relate to the same resource. Based o an analysis of
African landholding practices, -Le Roy thus identified 20 possible
mechanisms for regulating human relationships with land, depending
on the degree of control over the resource and the way it was used,'®

From the indivi

Because of the multiplicity of users, .which can sometimes be
disconcerting for modern law, there is a vast range of possibilities.

At the first level, users of the same resowrce may be different
depending on circumstances, seasons or the nature of the resource
itself. At one extreme, annual pasture.in a pastoral area is, in
principle, accessible to a large number of users who may come from
different directions and remain for indeterminate pericds. This
resource is thus subject to relatively open access rules, At the other
extreme, control of a resource may be resiricted to a limited number
of individuals, as in the case of a family field. Sometimes, the tenure
“footprint” may be tailored to very individual requirements, as in the

* Ndiaye O.K., 1993, Prodection et Guestion des Ressources naturelles aun Séndgal - étode da cades
Puridique et L&pislatit v&dllsée pour ta GTZ {German bi-lateral co-operation),

" Le Roy E., 1992, Lo mabilisatinn de 13 terre dans les stradgles de développement rural en
Afvicue Noire, Pariz, APREFA-Laboratoire d"Aotheopologle horidigue,
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case of the complex system of access to ceriain bourgon pastures.
Varipus intermediate situations may be found between these two
extremes. In this way, a plain, a valley or basfonds may be
exploited simultancously by several communities who then share
control of it. This is also sometimes the case in agro-pastoral areas,
with pasture being used by several village communities who bring
their herds. In other cases, a resource will be accessible to a smaller
number of users and access will be dependent on belonging to the
social group. which holds rights to it, as in the case of bas_fonds
within which thére will be individual family fields.

At the second Jevel, the nature and extent of the rights which may be,
exercised over a resource alse vary. In certain situations, the right
may only involve gathering or taking from a resource, as in the case
of trees, pastures or wild grasses. This is where tacit rules come into
their own, to prevent degradation of such resources. In other
situations, rights over the same rescurce may be imore diversified, as
in the case of a field which is alternately cultivated and left fallow,
offering both apricultural usufruct and grazing and gathering rights.

Priority usape rights may also exist, without being exclusive. 'This
meais that control over access to a traditfonal water point in some
pastoral regions of the Sahel can be u matter for a very restricted
group, or even a family, who have priority -in using the water,
However, access may also be offered to passing herds, in accordance
with precise rules which are designed to. control the rate of
consumption of the surrounding pasture by the ammals.

In rarer cases, rights over the respurce may have a more exclusive
nature, especially if this resource is strategic and if it is the subject of
very personalized investment. This applies, infer alia, to the gum
trees (acacia senegal) in the north of Senegal, the monetary value of
whose produce can be high. This notion of exclusivity is also found
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in relation to the date palms in the Kawar palm groves in northern
Niger, where rights to trees are highly individual, Less frequently,
the extent of these rights -is such that it comes close to the modern
notion of ownership, -This may be the case for irrigation schemes
when the plot allocation system makes provision for marking out
associated with full, formal and inalienable property title.

[nfinite combingtions of |:|g|]r5 and users: the examnle of pastoral lgngd
1'1l.||'

Amongst this plethora of resources, users and rights over resources,
there is thus an infinite diversity of combinations which often do not
fit within any strict classification. Thus, a family field to which
access 15 heavily contrelled may be opened during certain periods of
the year to other users, such as passing herders with whom manuring
contracts ars made.

In the same way, despite appearances, a pastoral territory which is
open to & large number of users may be the subject of controlled
access systems, which means that it is not a public resource.!
Amongst other things, the distribution of resources between pastoral
communities becomes crucial in the dry season. Pasture represents
a stock of mediocre quality food to which animals can only have
aceess within a fixed radius around a restricted number of deep wells.
The water point is then no longar an asset in itself, bot rather a means
of gaining access to the real asset constituted by pasture,’* As a
result, managing access to. water: may become a favoured way of
regulating the flew of animals and controlling the rate of consumption
of pasture. The network of deep water points habitually freguented
in the dry season thus provides an obvious frame for the organization

" Thibaud B., 1994 Le foncker dans le Sahel pastors] © siwation =t perspectives (en cours da
publivation, Ecole :le& Hautes Etudes en Solenoss Sm.:a]ﬁ: Faris),

% Benpit Michel, [984, Le S&ho Manpd ne doit pas- mourir-: pastorslisme, vie saovage et
protection au Sahel, Paru_t. Ofice de la Recheoche SLLBHTIFQUBHTEEEITIII:BIE d"Crutre Mer {GRETE‘.'M},
143 pages.



of tenure rights, even in arid pastoral regions where the human and
animal population is very widely spaced, as in the north of Niger and
Chad: the large amount of space required for camel rearing may
contribute towards pmwdmg a structure for sﬂcmlly controlled
rangelands.

Such a. pattern may just az well emerge in pastoral regions where
surface water predominates. For instance, in the north of Burkina
Faso, a string of permanent water holes with very open access criss-
crosses the Oudalan region, Barral" - ccined the term pastoral
"endodramy™" to designate pastoral areas within which, following an
annual cycle, a more or less constant number of herds and people
accompanying them move arbund. Each zone of pastoral endodromy
includes & number of permanent water points used in the dry season
by certain livestock, dry season rangelands grazed around these water
points, "nomadic” cultivation sites or village territories which are
usually associated with the water points. :

Pastoral land use is therefore based on the necessary duality of vast
rangelands and more limited home areas which often contain strategic
resources; not only deep wells, but also areas around lakes, rivers,
streams or permmanent water holes or bas-fonds rich in woody species.
On very large rangelands, overly formal appropriation would be not
only dangerous but also countérproductive. Guarding them would
take up a lot of time and labour to gain benefits which would, in the
final analysis, be marginal. The concept of pastoral units, which was
introduced during the 1980s in the Central Eastern area of Niger and

O Buourger Amlzé, 1936, Lrherbe et lo glaive @ de Mitindrance & "ermmance lu potion de leiritoice
thez ez Towareps), i0 Momadisme @ mohilité et fAexibilivs ¥, Paris, Olflce de la Rechoeche
Seisnlifique e Technique 4" Ouire Mer (ORETOM}), Bulletin de Liaisno no 8, pp 1451460,

™ Bareal Henri, 1974, Mobilitd o cloisomnement chez [es éeveurs du Nord de la Haute-Yolta:
lcs zoocs dites dPendodromie pastorale, Paris, Olfce de la Rechervhe Scientllique & Technigue
" Critee Mer (ORSTOM), Cahices DRETOM, Sdrie Sciences Homuines, Yol. X1, No. 2.

¥ From the Greek "endon” aod "dromes®, which mean "within® and “jourmey” L the sense af
maving around, cespectively,



Eastern Senegal'®  clearly illustrated the extreme difficulty
encountered by pastoralists in effectively controlling oxcessively vast
territories,

Qn the other hand, when resocurces are strategic and confined to more
easily controllable areas, ascendancy over land becomes decisive,
these heing areas which people see as belonging to them, as fall-back
and safe areas. These resources may be the subject of priority rights
held by .a restricted community, which may even evelve towards
individual appropriation, as in the case of some bourgou pastures.
This duoality of vast pastoral territories and secure areas where
appropriation is more restricted sabsfies the requirement for core
areus and marpins, meeting the constant need for flexibility and

ensuring "order .at the centre by establishing disorder on ihe
n 17

periphery”.

The term "pastoral tenure” thus covers complex realites, dealing not
only with access fo land and vepetation, but alse to the minerals
(including salt licks), wild-gathered produce, agricultural by-products
~and water points which may constitute the real backbone of the
resources use system. It 1s on the very diversity of righis over these
different resources that the effectiveness of the pastoral system
depends: rainy season rangeland, a network of dry season water
points, together with farmland where manuring contracts may be
ncgmiited, market areas, temporary fall-back or long-term migration
argas.’

it Refecence Is atade bere wr the Livestock Development Peoject io Coniral Eagtera Nigee (World
Bank} and the Livestock Developmient Project in Baglem Senerg| {(Workl Dank, French Deselopmeant
Fund}.

T Gallaby Jean, 1934, Hommes Ju Sahed, Plammarion, it pac Marty Amdré, 1982, Tesrole,
foncier ot approche tocate: quelgues jalons, Paris, Instiok de Rechorches et J°Applleationg Jes
Mdthoides de Ddvaloppament (IRAM]), doecueneil b diffusicn Tnitde.

B AL Marly, 13B2 op cli
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Traditional land tenure pepimes or, more properly, endogenous
Tesource management systems

In brief, African tenure systems fall outside overly conventional or
modern views. They deal with both the land and the resources
directly linked to it. From a technical and economic point of view,
tenure systems determine the management and (more or less efficient)
allocation of a set of productive resources. They organize access 1o
around-based natural resources and determing the appropriation
mechanisms for these resources and the security of ownetship or
vsage tights over them. By doing this, such systems help to define
a series of economic and institutional incentives relating to the various
possible ways of using these resources."

The systems are thus more endogenous than traditional, establishing
tenure arrangements in response to prablems, potential or constraints.
Despite this, access to, usage and development of 4 resource do not
weaken its collective status. Land, vegetation or water are considered
as social rather than individuval property.

2. MODERN LEGISLATION.

introducti rn law mary law: wo diffe
tions of urce

The introduction of modern legal rules has had profound
consequences for customary tenure regimes. Within such regimes,
usage rights over land, vegetation and water generally provide the
user with relative security, even though such rights are not necessarily
ratified in written documents. The difference between them and
private ownership, as a full and inalienable right, is subile but of vital
importance, because this distinction comes down to a shift from
appropriation to private property.

B CILES/Club do Sahel, 19%4 op cic
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In analysing this development, Le Bris, Le Roy and Mathien®™ point
out that in common parlance®, appropriation means "the act of
appropriating, of setting. apart for a purpose”, Conversely, in law,
the same term designates "the act of making a thing one's own,
making it the subject of property”. The Latin origin of appropriation
1s said to be "ad propius”, what iz one’s exclusive possession, what
one does not share.

It is in this shift from usage to property rights that the greatest
difficulty in analysing African land tenure probably lies. In societies
where property rights had been affirmed as a mainstay of political and
gconomic organization, land had to take on a mercenary value and
become a commodity which could be appropriated in a manner which
deprived [other people] of rights. Sometimes, such development
oscurred in.a favourable context. For instance, in Senegal, the
introduction of cash cropping during the colonial pericd undermined
the collective status of agricultural land in some regions, leading to
the emerpence of a real landowning class.® However, as we have
seen, these conditions are not always met where African land is
concerned. Several usage rights may co-exist in relation to the same
resource and are capable of being handed on from one peneration to
another, although the property itself is ot handed .on.

This cleavage between a European view of private property and the
complexity of access and usage rights ovar natural resources in Africa
has always made it very difficult to establish legislation in which these
two perceptions of land could converge.

= Le Bris Emile, Le Roy Etienne, Mathien Panl, 1991, L'appropriation ce la terre 20 Afrigue
Molre = manust d analyse, de décision et de pestion {oncléres, Kacthala, Paris, Papes 30-33.

a R::itlen- Frenck Dictionary, Paris, [958, page 69 and Gaffiot Latin/Freneh Dictinnary,
definitions quoted by Le Bris et al, op cit. {Chambers 20th Century Dictiooary, 1983: West's Law
and Commenclal Dicilonary, 1985]

2 0K, Ndiaye, 1993, ap cli.
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Outside Gambia and the Cape Verde Islands®, the legal system
introduced into West Africa by the French administration rapidly
established a state monopoly over land based on the principle of
national property and vacant ownerless property. Customary rights
over land had to be proven, or the land would be taken into the public
estate, ¥ However, in this field, the French Civil Code remained
vague, merely indicating (article 538) that "all portions of French
territory which are not susceptible of private ownership must be
considered as dependencies of the public estate”.

The tenure regimes installed in the French Ceongo and subsequently
in the Ivory Coast at the turn of the century thus defmed two spheres,
whose structuring recalled feudal law. On one side was the sphere
coming directly under the celonial state, while on the other was the
"useful" sphere gathering together all land which was not registered
in accordance with the regulations in force. On such land, property
rights do not provide a frame of reference, the state remaining the
holder or “guardian” of the territory whose use it could allocate in
accordance with the procedure of state property concessions.
However, such allocation was not based on the principle of clearing
and simply bringing the land under cultivation, but on the principle of
economic development which implies investment and appreciation.®

This establishes a ceruecial divergence from customary rights whereimn
*allocation of fand is mainly designed to ensure te reproduction of
the group in its material, social and ideological dimensions. The
European concept basically aims at treating land as capital @ be

@ Thesa twi ¢puntries were subject to Commort Law aod the Portugoess legislative sjibem
respectively. 'The British systetn Gvoured a duality betwéen modern law {with laasing and coneession
arrangementsh applled 1o the colorists aod costomary law which retalned controf of the so-callel
indigenous land.  In the Cape Verde lsiands, Porwugoese colopialism wias haged on spucial
admioisteative regltos applied to the indigencus population which gave the colontal administrarers
respongibility for policing and administering justice (CILSSClob du Szhel, 994, ap ek,

* CILSSIClub du Sahel, 1994, up cit.

¥ Le Bris et al, op cil
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exploited and made profitable" ™

Mpdern lexislation ix often cumbersome. inappropriate and difficult
to apply,

After their independence, Sahelian states thus had to put gp with
stifling, centralizing legislative rerimes, often providing a model with
"no instructions for use".?” Modern tenure legislation is generally
characterized by its density and the plethera of legislative instruments
ang enforcement measures. Natural resoorce access and usage rights
can be regulaied by varipus codes, depending on circumstances,
dealing for example with water, forestry, hunting and fishing, mines
ar town planning and the environment (especially where pollution is
concerned).

There are often several spheres of jurisdiction. In the case of
Seneral, these relate to national property, private property and state
property.®®  State property covers natural assets (such as navieable
water courses, underground resources and air space) as well as
artificial assets (such as roads, railways and the shores.of water
courses). MNational property includes almost the entire territory, since
apart from piivate, registered property, land belongs to the state in
most West African countries.

The public estate 1s divided into four parts:

- Village territories including agricultural land {cultivated or
fallow), livestock areas and sites occupied by rural dwellings;

- Ploneer zones destined to benefit eventually from specific

L Bris ot al, op cit.

1 Le Roy E., 19%0, La rétorme do dioit de la terre daos certaing pays o Afrique francophone,
FAD, RBome, quoted by CILSSClub du Sahel, 1954,

¥ LK. Ndiaye, 1983, op cit.
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development proprammes and which mmay, uwnder certain
conditions, be transformed into village territories;

- Urban areas (communes and groups);

- Gazetted areax (such as forest, parks, wildlife reserves, areas set
aside for regeneration) whose particular vocation must be

preserved,

Modern tenuee laws are still applied with difficulty and miperfecily.
Modern law 15 often unknown to communities, as legal texis are not
very accessible to them and remain very complex to interpret. The
legislative apparatus is often out of the reach of rural people. In the
event of digputes, recourse mechanisms are complex, time-consuming
and frequently ignored. The impact of modern law on land
management is not, however, neutral, even though customary law
ofien remains paramount in settling conflicts. Existing legislation also
tends to restrict the notion of productive use/improvement of land
the practice of agriculture, without extending it de facio to forestry or
pastoralism. Legal texts often provide little incentive to investment
as they provide few safeguards.

Some legislative provisions, especially with regard to forestry, can
also have the paradoxical eifect of hindering certain activities,
particularly outside the gazetted area. At the beginning of the 1980s,
in the Zinder rerion of Niger, Hausa farmmers were noticeably
reluctant to protect the trees in their fields. As most species were
protected under the forestry code, fear of fines led to frandulent
cutting on neighbours® farms.” Such depredations discovraged any
form of investment in agro-forestry. As far as the gazetfed areais
concerned, forestry codes in the Sahel based on participatory forest
management are of recent origin, such a policy having hitherte been
difficult to envisage.

¥  Thomson )., 1982, Le provessus juridigue, les droits fnnciers eb l"aménagement ¢
I"envirotnement dans wh canten Hausaphone du Miger, in Enjeox fonciers en Afrique ioire, Etudes
réunies par E. Le Bris, E. Le RBay ot F. Letmdaefer, ORSTOMEARTHAL A, Paris.

15




In certain regions, the influence of Tslamic Taw is also a factor which
must not be under- estimated. Its precepts have often been
reinterpreted and gradually incorporated in local practices: share-
cropping, inheritance rules, introduction of new jurisdictions, Koranic
tithes, etc.®”

3. TENURE AND NATURAL RESOURCE MANAGEMENT

Customary tenure regimes and the rules which usually po with them
are not immuiable.  In fact, historical research shows that such
regimes, whether on the scale of a vast territory, a region or a rural
district, are subject to various influences which are far from neutral.
in the Sahelian context, several factors have been and continue to be

decisive in the development of tenure pracuﬂes in both the agricultural
and pastoral environments. :

Drought and climatic hazards, greater pressure on strategic resources

The alternation of favourable and unfavourable climatic pericds
cannct be overlooked as a factor m transforming certam tenure
practices. For instance, since the beginning of the 19703, lower
overall rainfall has been accompanied by poor distribution and the
irregular alternation of mediocre, good or just plain bad years,

The effects of this dry cycle have been all the more acute because it
came after the very favourable climatic cycle of the 19505 and 605
during which rainfall has been higher than the average for the
cedtury. During that period, increases in human and animal numbers
had been temperarily masked by the relative abundance of resources
and by the opportunities for successful cultivation in regions which

* CILSS/Cluly du Sahel, 1994, ap i,
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had not previously been propiticus.

While there. js a trend for certain areas which have become
unproductive to be abandoned, other regions are now taking on a
strategic character, especially in the case of favourable eco-systems
which are better protected against climatic hazards. This means that

fossil walieys where the water table is quite shallow (such as the
"Dallol” in Niger) are the subject of growing competition. The same
gocs for the bas—fonds which, in certain regions, have become a key
resource for which agriculture and animal husbandey often vie. In
North Eastern Burkina Faso, the history of population movements
since the middle of the century indicates a pendular movemeit
between the hightands and the bas-fonds depending on the season and
as the Iatter gradually dried out during dry periods.” During the last
20 years, the movement of agro-pastoralists down to these bas-fonds
has been stepped vp, causing conflicts about the tenure of these key
resources. This trend seems to be borne out in many other Sahelian
regions and even outside the area,*

These trends are also borne out in lakeside areas and horticultural
eco-systems. In Senegal, the "Niayes" constitute a unique eco-system
located by the sea, which was populated at the beginning of the
century by agro-pastoralists who developed market gardening there.
Used intcasively for agriculture, this area has a very complex tenure
situation. Land is the subject of formal appropriation and is much
coveted by private individuals from the capital. In the lowlands close-
to the ocean ("djouki"), farmers have retained diract control over land
and leasing is relatively uncommon. Consequently, improving and

protecting these fertile basins 15 often effective {wind breaks, hedges
and installation of cement-lined wells with hand pomps). Conversely,
the less fertile intermediate land ("khour") is subject to leasing
systems, Finally, the peri-urban southern part of the "Niayes" (close

¥ Programme Sahel Bucklnabe, 1992, op cit.

® Bee for example Ian Scoones, 1992, Wetlands in drylands: kiy resources for agricultoral and
pastoval production in Atrica, Isteroational Institute for Enviconment and Levelopment (IIELR),
Deylamds programme, Landon, lssue paper no. 3B,
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to Dakar) is increasingly being drawn into the cash economy and is
seen by people in Dakar as a polentially very profitable investment
{tree crops and prospects for extending the city of Dakar towards the
north), .

emaeraphi hortage and 1 TiOusn

of occupation_rights

Demographic growth has also involved greater pressure on land. In
the groundnut-growing basin in Senegal, for instance, the decrease in
available arabls land per person between now and the year 2000 is
expected to be dramatic. On the basis of a constant fertility rate,
there would be 2 drop from 0.72 hectares in 1980 to U.42 in the year
2000 and 0.17 in 2025 This has meant a shorientng, and in some
cases the disappearance, of fallow periods and more [ragile sites are
being bronght under cultivation. Increasingly dense agricultural
settlements and the reduction in fallow areas snitable for grazing are
causing a decline in agro-pastoralism which used to contribute
towards maintaining soil fertility through manuring. Because pasturs
is not available, livestock is kept further and further away and it is
common to resort to transhumance (especially towards the east}, The
fall in scil fertility causes a decrease in yield for which the application
of fertilizer cannol compensate indefinitely, lacking organic back-up.

In the circumstances, the impoverishment of agrarian systems has
brought abcut heavy out-migration from the groundnut-growing basin
of a seascnal (especially towards the "Niayes" or the capital) or
durable nature, towards Casamance and Eastern Senegal. The
considerable pressure exerted by the Mouride farming system is also
striking.  Stdrting in the last cenfury, extensive clearance for
groundnut-growing gradually encroached on the southern fringe of the

B M8, Freadenberger, [992, ap cit.

¥ illage reafforestion profect in the nooth west of the groundnut-growiog basin (FREVINOBA),
1993, dezcrlption of an awaroness-raising experiment in relation b population: and the environment
it a rural forestry project tn Senegal.
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Ferlo, in the north, and towards Eastern Senegnl. The sylvo-pastoral
- reserves set up by the French administration between the 19305 and
i950s in order to form a green belt around the groundount-growing
basin, allowing the pastoral population to maintain its position, have
seen their houndaries constantly pushed back by proundnuts. Despite
everything, pressure from clearance has not gone away and the recent
example of the Mbegué forest confirms the fragility of these last
reserves of land in the face of the Mouride pioneer movement.®

This example of rural areas becoming saturated is being replicated in
many Sahelian regions. The constraint weighs just as heavily on
agricultural as on agro-pastoral areas., In central Niger, the agro-
pastoral system of the Bugaje in the Zinder region was based on fields
laid out in strips along which the household and livestock moved in
order to manure the whole plot. However, as the land has been
divided up by heads of family, the fields have become smaller n size
and the system of manuring and fallowing is no longer possible.”

The influence of the macro-economic framework on agricultural and
pastoral tenure practices .

Finaily, human contrel over resources is alse influenced by the
macro-economic management context. In relation to agricnlture,
policies based on subsidy can be more favourable to extensive than to
intensive farming. The absence of a policy to control clearance for
agriculture and to set up/protect sylvo-pasioral reserves and gazeited
forests can mean that these resources are increasingly tapped into for
the purposes of cultivation, further delaying any possibility of
intensification, as these set aside areas always constitute reserves of
langd which can potentially be colonized by farmers whose ewn land

B Guzelled as i 8ylvo-pastoral reserve in the 1950z, this forest has recently been clearsd by the
Mourides in arder b mrow groundouts (Karen Freudenberger, 1991, Mbepud: the disingenuons
destruction of a Sahelian forest, Internavional Instituie for Environment and Development FED),
Drylands poogramme, lssus Paper ao, 29, London).

% | Thompsan, 1932, op it
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is exhausted. The absence of a coherent energy policy can indirectly
favour cheap energy for the benefit of the capital and secondary urban
centres withot taking inte account the medium term ecclogical cost
for the forests.

In the satne way, the establishment of vast irrigation schemes has
introduced new tenure systems, which are closer to private property
than collective, community appropriation. Government-preferred
developrrent options can also come into conflict with the interesis of
user communities. For example, setting aside vast regions for the
purposes of tourism has occurred mainly in Esst African countries
but, there are sgme-cases in West Africa as well, such as Dinde Fello
in Eastern Senegal.”™ :

There have also been striking changes in the pastoral environment.
Pastoral territory has shrunk under pressure from increasingly land-
hungry agriculture. In many coontries, agricultural colonization of
rangelands occurred prior to the 1970s, as the extremely favourable
canditions of the 1950s and 1960s allowed cropping to be expanded,
sometimes guite dramatically, towards the north. Clearance often
affected key pastoral resources, such as valleys, Bbas-fonds and the
shores of rivers and lakes, Stopping access to rivers has been a
particular {eature of major irrigation schemes. In the Senegal river
valley, the establishment of irrigated plots led to a real spht between
agriculture and animal husbandry, isolating hf.'.l'dﬂl"'.i in the sylvo-
pasmral reserve of central Ferlo.

At the same time; overcrowding in the southern agricultural regions
led to- the disappearance of fallowing and therebhy of the natural
pasture which used 0 feed livestock belonging to agricultural
communities. Such grazing also used to provide vital fall-back
opportunities for pastoralists in times of crisis.

Furthermore, pastoralists” control over land has been sericusly
affected by the lack of recognition of established rights and by the

T M. Frewdeaberges, 1992, op cil,
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perverse effects of modern pastoral water supply. Because they allow
public access, cement-lined wells and high-yvielding boreholes have,
in seme regions, brought about the dJdismantling of the land
management tool which pastoral communities used fo wield.™

Most existing tenure legislation in the Western Sahel is still very
ambiguous concerning the status of pastoral land. Recognition. of
usage rights as well established 2as these in the agricultural
environment remains the exception to the role. In many cases,
pastoral occupation is not recognised as an effective form of making
productive use offimproving land in the same way as clearance and
agricultural use, Consequently, pastoral rights usually remain
precarious, especially over strategic areas such as bas-fondy, riverside
areas, moist valleys and sylvo-pastoral reserves. Long-term allocation
of rangeland to -organized pastoral grovps has been atempied on
several occasions (especially in connection with the previously
mentioned "pastoral units™}, but these are ad hoc measures whose
resulis are decidedly mixed. Ewverywhere else, pastoral rights have
tended to retreat before agriculture.

The complex interface between customary law apd modern legislation

It is therefore extremely difficolt to analyze the interaction between
customary faw and modern legislation, As we have seen, there is
often resistance on the part of endogenous systems towards modern
legislation: many conflicts will still preferably be settled within the
community, without calling in the modern authorities.™ However, not
everyvone is ignorant of the law and superimposing modern legislative
provisions on customary rights can create a legal grey area which can
be profitable for some. In Senegal, the 1964 Iaw on national property

* Thébaud B., 1990, Folitiyues J"hydrnlique pastorale ot gestion de 1"espave au Sahel, Paris,
Cffice de ]a Recherche Scieorifiqgue et Technique d'Onutre Mer (ORSTOM), Cahiers Scicnces
Humaines 26 (1-2), pp [3-3]).

* E, Le Rgy, 1990, Le justiviable afvicaln et la redécouverte d™une vois nigoeide de rzglement
e conflits, b Aftlque contemporalne, 156, 42111520, )
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stipulated, for example, that "persons occupying and personally
working land forming part of the national estate at the date of coming
inte force" conld continue to work it. Yet certain farmers, on the
‘basis. of: customary- borrowing : rules;- rapidly - brought land inio
production -and thus became its legitimate beneficiaries, thereby
despoiling the real traditional holders of that land.*® In fact, the
superimposition of texts and rules has often allowed customary
chieftaincies to interpret ‘“customs, Xoranic principles and

administrative rules governing tenure more or less as they see fit". "

Even when customary tenure regimes remsin strong and play a
decisive rolé in controlling access to resources, thelr room for
manoeuvre is increasingly restricted. Localized or more exiensive
crises may arise in different forms, but they often have perverse
effects on the ways in which resources are managed. Programmes
interested  in improving these management systems may find
themselves considerably handicapped. Migration increases insecurity
with regard to land and pressure on key resources such as basfonds,
as well as ligneous rescurces. Relationships befween communities are
often strained, especially with regard to control over these resources.
New private or public interests, especially those of traders and private
investors who often come from the urban environment, come into
play. In some cases, uncertainty over tenure is increased by an
institutional context where the absence of clear legislation leads to
speculation and a race to acquire land.

4 pjang M., 1982, Réflexions sur la réforme foncidre séntgalalse de 1964, in Eneux fonciers
en  Afrlgue Noire, Ewdes néunies par E. Le Bris, E. Le Roy et F. Luimdarfer,
ORSTOM/KARTHALA, Paris.

), Thompson, 1382, op cit..

= Lynd ., 1993, Waiting tor the Rural Code: Perspectives on a Land Tenure Reform in Niges,
LBED, Izzue Paper no 44, London.
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The _precariousness  and  insecurity  of _tenure  rights: possible
-E r -

In some cases, development operations can foster such strategies. In
the south of the groundnut-growing basin in Senegal, a project
introduced cashew-nuts into the agrarian systzin at the beginning of
the 1980s in order to help control scil erosion as well as to mcerease
farmers” income. The trees were planted in pleis surrcunded by
fencing to protect them.

However, there are acute tenure problems in the area: farmers
consider that the land is unequally disiributed. Large-scale farmers
who cannot bring the whole of the area they hold into production face
a real risk of expropriation by the Rural Council. This means that
setting up cashew-nut plots provides an alternative for these farmers
which 1s all the more atiractive in that the fencing system gives them
almost inalienable ienure rights. The project’s policy of taking away
the fencing if the farmer did not really develop his cashew-nut plot
made it possible 1o pet arcund this. difficulty in some cases.
However, confusion is frequently found among farmers whose
objeclive is not always to itntroduce cashew-nuts onto their farms, but
rather to secure an area of land for themselves.

Insecure tenure thus brings real difficulties in the field and can
sometimes cause increased population mobility, making it difficult to
organize primary healthcare or education.® In some other regions,
fear of losing land makes it impossible to practise fallow and
therefore to move back towards agro-pastoral technigoes which were
beneficial for soil fertility and protective against erosion. In other
cases, restoring degraded areas can raise complex problems in their
subseguent development. For instance, combatting erosion is only of
interest if usufruct of the affected land is guaranteed. Yet such
investment increases the value of the land and may lead to expulsion

¥ Bzemmah ., 1995, Laod wnurn constrgings associated with some cecant experinient @ bring
formud  wloeation tp Nomadic Fuam o Nigeria, Owvecseas Developinant  Instliude, Pastaral
Dievedopment Metwork, Paper 200, Londres. '
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of farmers who only have precarious land rights,

For example, in the Sebba region of North Eastern Burking Faso,
agricultural activity is confined to areas where the topography allows
-sufficient zoil to be accumulated o make cropping possible. This
mainly concerns the bas-fonds which -are found throughout the
Iandscape, but also sites located upsiream, especially the terraces.

Agricultural production is mainly focused on cereals, with an
important share devoted to sorghum grown in the bas-fonds,  Millet
tends to be grown more on the fringes -of the bas-fonds, where there
is less infiltration, and on sites further away upstream, often on the
terraces. The bm-fﬂndj and the mid-slope millet fields thus constitute
bwo permanent centres of attraction between which the inhabitants
- move according to circumstances and especially according to the
climatic cycle: in a wet period (such as the 1950s or 1960s) the bas-
Jonds are too flooded to be coltivated and are then of mainly pastoral
interest, especially for grazing endropogon gayenus. Land upstream
thus provides a natural fall-back in such pericds. Converseiy, if the
years are very dry, there is no risk of flooding in the Bos-fonds and
erops can be moved to lower lying areas.

However, there are some signs which sugpest that this type of
agriculture is currently reaching breaking point. Degradation of the
areas upstream of the bas-fonds has intensified considerably since the
19705, In some ¢ases, the gullies are only small and easy to deal
with. In other cases, major watersheds are affected, In the bas-
fonds, the saturation of cultivated lands is striking and scmée have
been entirely deforasted and cleared over several kilometres. Finally,
all the upstream sites and the bas-fonds are now simultaneously under
cultivation. Fallowing is still practised, but for shorter periods, and
the availability of new land Is extremely limited.

These constraints manifest themselves in many ways. Most farmers
have several plots under cultivation and some of them work three or
four different fields simoltancously. Because of the intense erosion
on the terraces and scil slippage towards the bas-fonds, cultivation
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sites are really moving around, many of them having changed location
several times over the last 30 years. This mobility of the land has
been accompanied by parallel mobility. of fepure status, borrewing
fields for short periods being a very widespread practice,. Finally,
farmers confirm that harvests are dwindling and the majority of them
say they have doubled and some cases tripled the area they cultivate
during the last twenty years.

The precarionsness of land rights over certain fields and the scale of
fand borrowing systems {even thovgh a formal cash economy has not
yet emerged) are sooner or later bound to limit activities: combatfing
erosion or mtreducing well-adapted tree species (such as acacia
afbida) are not attractive propositions for farmers who are only
tetnprarary- users of the land, espocially that where millet is growi,
although this is the most fragile. Furthermore, for those who do have
full rights over their agricultural land, the prospect of infroducing
fallowing or reducing the cultivated area to allow for the instzllation
of strips of vegetation 1o combat erosion, or of reinforcing those
which already exist, is less than tempiing bearing In mind cereal
requirements and the need to sow all available areas every year.™

In the Bas Saloum region of Senegal, Busacker” also found a
considerable number of elements detrimental to management of land.
Farmers say that the land is very unaequally divided®, while enlarging
the cultivated area i1s by now virtually impossible. Many small {farms
are obliged to borrow land. Consequently, numerous types of land
borrowing have come into being, some of which are illegal, such as
loans against security. However, the Land and Property Law atlows
allocation of land after three successive years of cultivation, which
does not encourage owners o give long-term leases. Consequently,

“ Propramme Eahel Burkinabe, 1992, op cit.

* Busacker D et af., 990 L'analyse Socio- Euu-numlqua dex Systémes d*Exploitation Apricole
et dEI la (Gestion de Terrmr dans le Bas Saloum, Sénégal, Centre de Formation Supérieure pour. le
Dévaloppement Agelcole, l.]n]versuté Technlgie d¢ Berlln,

* In the area surveyed during the study, 12% of bouseholds wers found not to possess amy land
anl 287 had [ess than 5 hectares per domestic unit.
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the land can only be borrowed for one year, preventing any durable
investment such as planting trees or infroducing multi-year crops.
These systems have a considerable impact on the environment:
borrowers try t¢ maximise production at the expense of soil fertility,
unused areas are systematically appropriated and fallowing has
become virtually non-existent, so that land impoverished by the
restricted rotation of millet and grovndnuis is no longer allowed to
rest. Along with this, the disappearance of fallowing (and hence of
interstitial pasture) leads to a decline in the livestock component on
the farm and reduced availability of manure for the fialds.

4. APPRAISAL AND RECOMMENDATIONS IN THE
FRAMEWORK OF NATIONAL ACTION PROGRAMMES.

Securing rights ov net the fi t deserti ippn:
An unbreaka ink in terms of § i dewvel

Any attempt at fiufure projections regarding the tenure issue in Africa
car. only proceed in stages, as solutions must be adapted to fit the
mosaic of tenure situations found in the field. As far as the Sahelian
countries of West Africa are concerned, two major findings indicate
the need for a fresh look at the stapus of the land and connected
resources. On the one hand, it is difficult to reconcile the application
of complex, centralizing, cumbersome land tenure legislation with the
diversity of customary practices which are based on different views
of land and resources. On the other hand, the interaction between
modern legislative provisions and existing custcmary regimes
frequently leads to insecurity which jeopardizes considerate
management of resources.

Removing uncertainty over tenure has thus become an increasingly
crucial issue in the Sahel, especially in relation to the national
resource management programmes which have been introduced by
some of these countries. Several of them have revised their
legislative approach in one way or another. In Burkina Faso, the
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1985 Agrarian and Property Reorganization came up with a complex
set of rules whose application was to be tested through the National
Land Use Management Propramme {PNGT}. The option of a legal
text with national scope but only laying down a few general principles
seems to have been favoured by Mali and also by Niger, thréugh the
law setting pelicy guidelines for the Rural Code.. Beyond the
legislative aspect of such provisions, it is, however, important to
identify lines of enquiry which we think should be taken vp by
National Aciton Programmes within the framework. of the
International Convention on Deserbification.

The vital shared role of the state and user commugiges

Above zll, there can be no clear—cut, indisputable choice in levels of
responsibility: even if resource management must be controlled in the
first instance by the rural communities who use the rescurces, the
state retains an essential role.

The state needs to provide an econgmic, social and institutional
envircnment (and this includes agricultural, pastoral and energy
policy} which fosters such control. In a different environment, which
nonetheless has certain similarities, an analysis conducted in the
Machakos district of Kenya*” clearly shows that the institutional and
economic context could have sometimes beneficial effects on
agricultural intensification and land improvement, in a region which
had been considered to be already sericusly degraded at the end of the
1930s.

- Tsing 2 historical approach, a team of researchers from the Overseas
Development Institute (London) and the University of Nairobi
retraced developments in the physical and human environment
between 1930 and 1990 in this district of Southern Kenya. Duoring
this period, despite a fivefold increase in population, erosion receded,

T OTilten M., Morimore M. 2t Gichuki F., 1994, More Peapls, Lesy Evogion: Eovicennmental
Recowvery th Kenya, Jobn Wiley & Sons, Lamlon. -
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the introduction of terraces maintained the soil and tree planting
prevented an energy crisis which had been thought irretrievable,
Apricultural productivity increased and new land management
methods were introduceéd spontansously as a result of complex but
. effective smallholder strategies. Traditional tenure regimes adapted
to the new situation of land scarcity and, with the help of the
administration, brought about greater security for farmers, The
inooeduction of cash crops also improved- income and increased
investment in the ficlds. However, the institutional and commercial
environment played a decisive role in this process, especially with
regard to security of tenure and marketing of agricultvral produce.

niralizaty f rieh nd r
npcessary stage

Furthermors, the state must also pravide national policy guidelines in
respect of tenure, which are vital to protect collective intérests and
work out a general legislative framework applicable throughout the
country. However, there is alse a need to design a legislative and
macro-econamic framewark which fosters greater security of tenure,
while respecting the extreme diversity of regional and local situations,

There can thus be no getting around the need to recopnize the
principle of co-management of resources by the state and local people,
which is by no means unrealistic: while retaining final control over
the land itself, the state may entrust its sustainablé management to the
usar cominunities. Such delegation must, however, be accompanied
by a degree of security for the rights and responsibilities granted to
the communify. The uliimate power of the state to expropriate land
for public or private purposes often continues to pose a real threat.

Consequently, land tenure and natural resource managetnent issues
have become indissociable from the decentralization processes which
are ongoing in some Sahelian countries.  Natural - rescurée
management provides a strategic meeting point between Coramunities
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and between them and the political authorities and technical sarvices.*

The recent case of the Serere territory of Goll de Fandene in the
groundnut-growing basin in Senegal provides a good illustration.” A
large degraded area to the north of the territory had been left
uwnicultivated by the farmers for more than 30 years, because of the
ferruginous glacis ("Goll") predominating there. Over time, two
Peuhl hamlets settled on this uncultivated land fo use it for pastoral
purposes, leading to durable cohabitation between the two groups.

Conflict arose recently when the Cayor Canal, which was to go
through this land, was marked out, placing the Serere and Peuhl in a
tangled sitvation. Having abandoned the Iand, the Serere could not
easily retrieve it, since they had not made pmductwe use of it for a
long time, 50 that it had been taken back into the public estate. At
the same time, the Peuhl could not claim any formal rights, because
as we have seen animal husbandry is not considered as a form of
productive use/improvement of land. The situation was exacerbated
when the Rural Council began to consider allocating plots in the Goll
to outsiders {from Thies and Dakar) to be developed nsing the water
from the canal. Faced with this situation, an alliance was soon forged
between the Peuh! and. Sergre to besiege the Rural Council, bring in
influential people Ffrom the capital and plan some physical
development: planting a green belf around the Goll to give concrete
expression to its boundaries and setting up a mixed development
committee. : :

Decentralization mwst also put up with certain limitations, For
instance, in Senegal, land tenure reguiations are underpinned by two

# CILSS/CLUE duo Suhel, 1994, ap cir.

¥ Bara Gueye M., 1993, Canflitg e alllanceys entre ageicoliesey et Ele-'nurs Ie cas du Goll de
Famdiene, Dreylangds Fmgramme UER, Landon
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nieces of legislation: the 1964 Law relating to state-administered
property and the 1972 Law relating to Rural Communities. The first
stipulates that alj land, except that which is public or private property,
constitutes national property under-the contrel of the state,  Village
“lands, representing about 95% of this property, were allocated to
Rural Communities to be manayed in accordance with rational
development plans. Precise allocation and deallocation rules applied
to-distribution amongst the members by these Communities.

Subsequantly, the 1972 reform of territorial and local administration
aimed at promoting increased participation by the rural population in
managing their own aifairs. Law 72-735 of 9th April 1972 decreed the
establishment of 317 Rural Communities throughout the country, each
composed of a'certain number of villages theoretically linked to each
other by ties of econoniic, social or ethnic solidarity.

This. institutional and legal framework, which apparently favours
decentralized resource management, actually has several limitations.
The numerous legislative instruments- and implementation decrees
constitute a complex arsenal which is often bevond the reach of the
Rural] Communities and village authorities, In some situations,
absolute chaos in land allocation processes can result. For instance,
in the Senegal River Valley, decree 87-720 of 4th June 1937 changed
the status of a substantial portion of the irrigated land in St. Louis
.region so that it became village land under the contrel of the Rural
Commuaunities instead of a pioneer zone. In one case in 1988, an area
of about 1,000 hectares was transferred in this way tc a Rural
Community. A vyear later, a total of 13,000 hectares had been
aliocated by the Rural Council, ‘including 30% to outsiders such as
refugees as well as citizens of 8t. Louis, Dakar and Touba-Mbacke.
In addition, at least 2,000 hectares of land had been registered twice
ar three times. This sitnation brought about such chaos that the sub-
prefect was soon obliged to halt the operation. '

In many situations, the administration also retains considerable
residual power in the final allocation of land, which greatly attenuates
the " co-management principle laid down by the law. In fact,
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reallocation may be unilaterally decided on the basis of a declaration
of public interest or in favour of private interests, as has happened
when declassifying sylvo-pastoral reserves in order to allow
groundnut-growing. One can not fail to recall the example of the
Mbegué reserve or the 1971 withdrawal of an area of 80,000 hectares
in order o set up the Dell ranch o the advantage of a parastatal.

While 1t is an essential pre-condition for a secure tenure situation,
decentralizing decision-making power over -natural or deveioped
TesOUrces is not an easy: exercise.  Participation, training and
information are vital, Tenure, decentralization and pacticipation thus
become inseparable, but the pitfalls are many. Far from being a
panacea, community participation in resource management must be
real. Such participation must provide space for  dialogue and
consensus between various players whose representativeness must,
nevertheless, be assured. Yet, the role of all aficcted groups in
resource allocation is not always gearanteed, especially where those
who have only temporary or precarious rights are involved, soch asg
wolmen, caste groups or transhumant pastoralists. Within a multi-
party situation, the influence of local politics and electoral allegiance
is another new dimension to be tzken into account in sewding land
disprittes.

The Jegitimacy of the new forms of association . which are 0. be
introduced must also be confirmed, as far as both the communities
and the administrative, technical and political instifutions are
concerned, For example, the sometimes limited representativeness of
the Rural Communities in Sensgal or of the land use management
commitiees set up in cther Sahelian countries clearly shows the
complexity of the decentralization process. Such a process may also
imply profound changes in the way the technical services and also the
funding agencies operate. Faced with pressure for rapid
disbursements and high visibility achievements, what participatory,
decentralized land use management by local communities actually
requirgs s time and patience.
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Productive._nsefimprovement of land;_Ap ambiguous potion which

must_be clarified with reference to the realify of agricultural or
pastoral activity -

Furthermore, the notion of making productive use offimproving land
still gives rise to considerable ambiguity, which especially affect the
status of agricultural land left fallow for long pericds as well as areas
usad for pastoralism. The debate in Senegal at the beginning of the
19905 clearly illustrates the difficulties associated with this notion. In
1991, a working group led by the Ministry of the Interior came up
with the idea of giving prefectures the job of estzblishing minimal
criteria for productive use depending on the specific features of their
.areas. The overall framework states "that an area is considered to be
in productive nse once investment has been made therein so that it
may be used, in an integrated manner or otherwise,- for productive
activities relating to agriculture, forestry, pastoralism, {1shing, game,
setting aside for régenerztion or improved fallow vsing appropriate

technigques"” "

These discussions have not yet led to any changes in the decree
regarding terms for allocating. and deallocating public land. However,
it is important to notice that here the notion of productive use i3
directly linked to that of investment. In many cases, people who
introduce simple fallowing will still be fearful of losing the land if it
is not being worked continucusly and if it is simply left to rest, It is
easy to see the constraints this implies for land use management
initiatives which aim, amongst other things, to restore soil fertility.

Far from improving the situation, such a policy would, if adopted,
raise the crucial problem of maintaining pastoral areas where the main
activity is extensive hérding. The shrinkage of grazing areas within
agricultural or agro-pastoral territories also extends to the sylvo-
pastoral reserves. as well as some gazetted forests where-herders had

% mtoutes of the mesting of the workiog group cesponsible for examining the proviskons of
decrea T2-1288 refating to terms for alocating 10d deallocatiog land forming part of the national
estate, Republic of Senepal, Ministty of Lthe Interior, General Affairs and Tertltovial Administration
Drepartomeat, '
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retained access rights. In this respect, the case of the Mbegué forest
is not vnique, but provided a particularly striking axample of the
fragility of pastoral land rights.

Privatization and status of jointly managed resources: The nead for

a careful approach

Finally, the status of jointly managed resources such as fish, fauna,
clumps of trees or pasture is still a live issue. The overly restrictive
notion of productive use does not make tenure sufficiently secure,
Morgover, consideration must be given to revising the status of
certain strategic resources, especially where they are the keystone of
the management systems relating to these shared areas. Amongst.
other things, reform of the poblic status of water points in the
Sahelian pastoral environment could turn out to be a prerequisite for
control of the land by the gger communities.

Conversely, systematic land privatization is not necessarily a solution
to be applied generaliy, nor a vital prerequisite for better management
of such land. Within land use management projects, it has been
found that excessively strict delimitation between territories is
respensible for more conflicts than solutions to apparently competing
uses ¢f shared areas. In fact, responsible management can ocour
without the tenure system having necessarily to be based on
ownership of the basic resource (land). It is precisely on this
principle that co-management of resources by the state and
communities should be based.

In the same way, in pastoral areas where water and grazing resources
are often uncertain, privatizing the land can be even more restricting.
For example, simultaneous experiments conducted in Niger and
Senegal during the 19805 showed that a pastoral area open 1o a large
nimber of users, but with access controlled by the resident
communities through the water points, can be better managed, even
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in a bad yéar, than a heayily privatized one.” Except in very specific
cases, such privatization is unlikely to constitute a viable solution
from ar ecological, economic and social point of view. Arrangements
mtroduced in East Africa giving private rights over pasture to
individuals or communities have also shown serious limitations,™ In
view of the diversity of siluations encountered and tenure soluticns
available, modern, inalienable ownership must be seen as only one
option amongst {}ﬂ’IE:I'S and be approached with care. Holding private,
individual, inalicnable rights over a resource does not necessarily
guarantes | that it wﬂl be managed properly,

CONCLUSION

The operation of tenure systems and their recent evolution uscler the
influence of demographic prowth and climatic factors can thus
represent real stumbling blocks to attempts to set up natural resource
management arrangements with the population. It would be
comforting to have a full prasp of every aspect of these systems
before taking action. However, it is often difficult to adopt such an
approach. The limits of surveys and research to find out about the
land tenure situation are guickly reached in view of the complexity of
the field and the frequent hesitation of local people to speak about the
subject.

In many respects, it seems that gefting to know tenure systems in an
area, identifying the limitations they impose ot natural resource
management and ifting such constraints cannot easily be divorced

¥ Ses Mfer alta, the findings of work cooducted during the (9E0s Juring the Livestock
Development Project io Ceotral Eastern Riger (PNCEMWorld Baok) amd the concluslons of the
vontrolled grazing experiment condoeted by GTZ (A prosyivo-pastoral land use praject in Northern
Scoegal) from 1981 12 {994 in the Ferlo region of Senepat (B, Thébawd, H. Grell and 5. Miche,
19534} Recagnizing tradilional pastord] efficiency, lesseons drawn from a contralled grazlng expeclment
in Morthers Senegul; in course of publlcation, IIEDYLondon,

# Cxby €., 1982, Group ranches in Africa, Overseas Development Institute, Loodon, Pastaral
Develogment BMetarork, Network Paper 134, Londres.
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from action. In fact, it is often when seeking to improve and develop
'a particular resource in a territory that tenure rights over the resource
and the groups involved emerge most clearly. This means that such
problems can only be reselved by allowing space for dialogne and
consultation. That would certainly confirm that the technical solutions
which could restore and improve natural resources must be based
above all on a concerted approach to the tenore issue by all groups
involved, otherwise there is little chance of snccess.

Finally, tackiing the tenure issue also means redefming the
relationship between the state and user communities. Such an
exercise is bound to raise questions, at a time in the history of
development when the gradual withdrawal of the state at different
levels is seen as an inevitable long-term trend.

Bowever, as we have seen, it would be dangerous to rely on an
overly simplistic analysis. Between the extremes of an absent state,
or one which takes no responsibility for resource managemeilt, and
communities holding full power, viable compromiseés must be sought
through consultative processes at all levels, One of thé immediate
tasks of the Convention on Desertification should surely be to
encourage such a dialogue around such a basic issue.
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