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Waiting for the Rural Code - Perspectives on a Land Tenure -
Reform in Niger! '

Chri-s'tia'n. Lund

1. INTRODUCTION

Since 1986 serious efforts have been made in Niger to prepare for reform of
land tenure. This reform - the Rural Code - hag ¢ fir not been implemented,
yet the preparations in the form of public hearings in all rcgiﬁus, sotentific
studiecs and political discussions have made the forfhcoming Rural Code a
widely known palitical issue throughout the country. Different social groups
and interests are already acting in aaticipation of the Roral Code, setting off a
number of dovelopmoents which run counter to the intentions of the Tand tenurc

reform.

Thiz paper “amms to outline soms of the’ pmhlemg facing successful
implementation of the Rural Code in Niger and to sketch oot some uf the
goctal and instifutional trends which emerge in one part of the Cﬂllll'l[l'jl', thﬂ
arrondizsements of Mirriah and Mataméye in the Zinder department in ﬂastern
Niger. “The fleldwork on which this paper is hased will bé followed h:-',i"a more
extensive period of 5-6 months. “The data, pathered in January-Febroary 1993,

' The. author wishes to express his sineers gratitude (o the Migeren authoritios 2t all
levels for facilitating the fieldwork as well as for frank discussions together.
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are inmevitabiy incomplete and the arbitcariness, ambipuoity and complexity
recorded here might owe somathing to the brevity of the ficldwerk. The anthor
therelore welcomes any corrections and elarifieations as well as any commenis

that may further his understanding of the processes analyzed below.

The southern parts of Airriah and Matameye are predominantly apricultural
land where fallowing iz no I;L:mger prﬁcﬁsed, while the northern part is
characterized by open pastures. Some pockets of pastures nevertheless still can
be found in the central and southern zones of Mirrizh on the hills. While all
farmers kecp animals and some coniide them to hired herders, a substantial
numbﬂr of Penl-owned herds graze the pasi.ure.b and harvested fi ﬁlds in the dry
Seasofn, and aIsu pass through ﬂm reglon on !hur way to p15|:ums in Nigesia.
The pﬂpulau:m density varies from [0-15 I1ab."kn1 in the north to 50-100
hab/km® in the south. | |

2. E&EKGRDUND

Since 98, when the ad hoc commitiee was established, the overall ohjcctive
of the Rural Code bas boen to establish a legal framework for the
appropriation, tﬂﬂurﬁ and management of the palral resources vital to
ﬁgriculmraI and livestock production, One of the key tasks has been (o remove
the uncertainty about preducers’ lenure rights, éun_sidt_trﬁd to be a primary
obstacle to the investment needed to Increase productivity, The strategy chosen
ha's been cautions and pragmatic. Radical change was rejecicd in favour of
elevating traditional tenure rights to formally recognized laws of temare, The
Fural Code-process was initiated through public heartngs, stadics of tenure

rights, and political meetings in the entire country. As a resolt, whorchy the

2




Rural Code has become widely known throushout the country (Keita 19907
Mariko 1991).

The awbignity of Nigerien tenure systems has increased throughout the post-
eolonial period. - Inconsistent poticies and a profusion of contradictory laws,
decrees, ordinances and circulaires have made land tonure conflict resolution a
field of considerable difficulty (Harouna 1936; Neaido 1992).

The tenure rules in the agriceltural zone of Zinder department involve three
grovps of rights holders. First, the State is considered the formal adminisirator’
of land, In practice, however, while the State is capable of expropriating land,

its capaciby td manage land divectly 13 marpinal.

The second group of rights holder is made up of the land owmers. In pensml
the first family to settle in an area is considered thereby o have rights to
distribute use rights to later seitleérs (Arzika 1983). During the pericd of
original settlement, land was relafively abundant, and the land thal was
allodated to the later comers was often unclearad fand, not neaded by otheis.
The right of viliage chiefs to allocate land was further sanciioned by the Freach
eolonial  administration, which integrated the village chisfs into the
administration as auxilfiaires, basically as wax collectors - a role tﬁey have
maintained ever since.® Some chiefs were further appointed chefs de canton,
They were bestowed with extended political powers in arbitration  between
villages and responsibility for tax collection in the eanton holding 25-100
villages (Gamory-Dubovrdean 1924:242; Fuglestad 1983:82-89; Balifou |

* En faet quite a number of villape chiefs were put in by the French colonial

administration ax more docile replacements of more hosrile oripinal chiefs. Tt was also
primarcily frosn his sroup the admmmml::cm chns-: the Dersons. bo acl. A% l:hr: -:hm:t' in lJ'ua
colonial invention - the cenren. '



1989:188-04). Village chiefs can also lend and sel! land (see Latour-Dejean
1973).

The third grovp of right holder comprises the "commoners® whﬁ have sefiled
on borrowed land. The majority of farmers belonps to thiz group. In
recognition of the tights of the formal owaer, a tithe (ranging from one baskot
of millet to one teath of the production} is offzred to him each year after
harvest. Mew settlement in the two arrondissements studied has for Jong been
negligible, and "newcomers* have often been cultivating the same borrowed
ladd for three or miore generations. '

Both during the Diori (1960-74) and the Kduntehé government {1974-1938),
steps were taken to reduce the powers of traditional leaders. The payment of
tithe was forbidden in- 1960 and a number of other laws passed during ihe
1960%s,-- They all bad little fundamental impact on: the pawers of the tradilional
chiefs; the laws were simply not enforced. Nor did people claim formal title te
their land, though such was the intention of' s 1961 law. Tmmedidtely afier tho
1974 i:,akmvﬁr, President Kountché declared that all Jand, no matter how it had
bedn acquired and no matter usnder which tenure rules it was held, should
henceforth belong as private property to the person cultivating it (Rochegude
1987). " This proveked a number of conflicte between users and awners of the
land -in which the latter defied the declaration and insisted that = tithe be paid

it recognition of fheir continued ownership.?

-1 Ngaido (1992) 'here points 16 the local administration’s  heavy depondence on th
tradilional ‘chiefs ag -an cxplanation of the nondimplementation .- of all decroes and Taws
intending to clip the wings of the traditional leaders. ' : '
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Many of these cenflicts arising from Kounteché’s declaration were not resolved.
The goveroment msicad sseed a seres of efrcifaires prohibiting local
authorities, governmental as well as traditional, frﬂm_par_li-,’:ipﬁting it any

resolution of conflicts over land.

Conzequently, no organisation has had [eﬁltimacy in laad temure guestions; ne
canflicl has had a predictable conrse; and none of (he organisations operaling
in the rural areas have had formal powers to deal with Iand conflicts. This has
not meant that conflicts and their sources disappearcd. But conilicts over, iand
have become z much more discroet phenomenon.  Sinee no organisation has
had formal legal rights to deal with tenure 1380es, the plaintifi ﬁri!l_ usa_m_f]:,r'
address one of a range of D_rganisaﬁt:r{ls, ‘aone of which can oive 3 ﬁnﬁl,' let
alone written, decision an the mattar. Setilement of cm_mﬂii:_ts has thus dcpcﬁdeﬂ

on informal agreement between the parties in conilict,?

Each organisation is parl of a gifferent hierarchical structure with each their
specific domain. The administrative structure with the pr{,ff{!'i;‘, the sous-préfes
and the chef de poste, while the lepal structure works through the .c{}ﬁrts, and
the ﬁn!idﬁ thmﬁgh Lthe g::ndarme.'r:it. The tradilional structure is led by a sultan
(a first among equals with the chefs de canion), the -r:m:f."s' de canton and the
chef de village for the sedentary {primarily. Hausza) farming communities, and
the chefs de proupement and chefs de tribu for pastoralists and the now largely
sedentarised Pevl and ToaarepfBonzond eommunities. Tﬂe Alkali heads the

religious strociare.

* This does not imply that equity characterizes the settlement. Rather the unegeal status
gque 15 usnally maintaaned. :



Poste

Yegal | Police Teaditional | Traditional | Relig-
Farmers | Pastoral tons
T, Pp——
Juge de | Gendarmerie | Sultan Chef de -Allal
Faix Groupement | -
Chef de Chef de
Canton Tribu
Chei de
Village

The range of organisations involved has led to o situation of precarious.
stability, Tithe is still paid, recognizing that the land belongs to the owner and
not ta the cultivator - in deffance of the KountchE declaration, However, use
right holders, by staying on the land, have gradually gained time-honpored
rights to it should the Kountehé decree ever be enforced. At the same time,

lamu] is becoming more and more scarce.

3. EMERGENCE OF THE RURAL CODE

Opening up debate oo the Rura! Code has led to an intense quest for tand, as

described below,




First, the Rural Code has become widely known a2 a politien] issue, znd
villapes in 2ll regions know that reforms are planned. - The officially
encouraped discussion on temure has led 4o a resurgence of hitherto accumulated

confhicts. The nuember of rocorded cases of conflict rose from O o 96 in 1989

in the arrondissement of Mitriah. It then shumped to 4 in 19907 0 in 159] and
rosc to 20 in 1992.F

Knewing the apponent and hiz steength will in many cases make one of the
parties relinguigh his claim, and the majority of conflicts are thus "séttled"”
hefore they erupt into oped conflict. . The conllicts (hat surface ¢an therefore be

expected to account for only a {raction of the strugples over land.

The sous-préfer therefore, In 1991, decided to establish an ad hae Cormmission
de Cenciliation des Litiges Foncigres to deal with tenure conflicts. By doing
s0, aned being In tunc with the intentions of the Rural Code, Lhe former

probibition on reselution of Iand coaflicts has thus been disrecarded.® -

aecond, the likely provisions of the farthcoming Rural Code have played an
important role in fucling rural instability. The central element in the Rural
Code will definitively grant private property to wheever can prove ownership
under local traditional law. The conflicts hebween owners of luad and use richt

holders have thercfore become aumerpus in every village throughout the

* 'The recording and filing sysicm is not flawless at the towe-préfeciure, Bul the recorded
number of conflicts is probably an indication of the prepeion of the cazes (reated,

& The wd hot commission i3 aemptad (o have the same composition that the 2ural Code
is expected 10 foresee for the Commistion Foncidre de ['dArrondissement, namely thi soms-
bréfer, one represepuative for the 16 cheft de camton, the two chofT de groupement, a

represcntative of the Service de egracwliure er de PVefevage, the gendamrerie and the
religious [eader in fand questions, the Afef.
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agriculfural zone in Mirrinh and Matamivye arrondissements. If the owner can
maintain-a tithe payment, he will probably be considered the traditional owaer.

Absence of tithe payment is likely to favour the present use right holder,

The conflict over ownership versus use righits bhas alzo taken. another form.
Some farmers are now claiming that they originaily owned another farmer's
land. Usnally it is climed [hat the preat-prandfather of B only borrowed his
fields from the great-prandfather of A. Thereloce, according to traditional law,
A should be censidered the formal owacer. B, on the other hand, claims that his
great-grandfather was piven the land outright.  In many cases, A's claims are
reeognized and family B is evicted, They in tarn address themselves o O
whaose land they claim following tihe same procedure. The process repeats iself
untii either, the ctaimant is not granted rights, or the evicted does not haye
ancestral lands in-the repion o ¢kaim. They then end up leaving the region, or
more frequently, cultivaling tI:I_E: remaining pockets of common grazing land in

the agricultural zone,

For the past four years, claims of ancestral lands and the subsequent eviclion of
use right holders bas become so widespread that cven the smadiest villagos have
had several cases every year. The acteal number of cases is less important than
the fact-that the entire rural population is now wware that land is increasingly
changing hands without the consent of both parties. Tenure rights are now felt
ko be niore uncertain now than cver before. Land (ransactions are increasingly
being recorded in writing, at the sewspréfecrare, In principle, everybody can
BXpect sOmeons Lo preéent 2 claim t his land. In practice, though, the most

powerful families in the village rarely expericnes foreign claims to their land.




The third clement wilthin the present rural instability should be soupht in the
fact that the Rural Code process, loyal o its original philosophy, seems to be
advancing at a very.slow and patient pace. The Rural Code seen as being in
limba, durmg which evervbody must try-to manoeavre into as favourahle a
position as possible to benefit from the anticipated provisions of the Roral
Code.

The situation is thus paradoxical, While it was clearly necessary to address
land tenure in Niger, thig proccis has aciually amplificd the tenure insecurity. |
While a patient and pragmatic process of change seemed the most likely to
sacceed, the long period between announcing Lhe Fuoral Code and its actoal
implementation has given ample opportunity for strategic behavigur which runs

counter to the very intentions of the Bural Code.

4, INSTITUTIONAL CONSEGUENCES

The current disruption in.pafterns of land holding in the region has serious
institutional implicationa. When the Rural Code is (inally implemented, it wrll
be within a different rural gsociety than that for which it was intended. When
studying the course taken in cases of conflict, it Is apparent that the large
number of organisations with a role to play opens the way for arbitrary and
contradictory procedures. This, in turm, provides ample room for manoeuyvre

for thase able to wmke advantage of the sitvation.




Prohibiting local authorities from participating in the resolution of conflicts
during the Kountché period has, ironically led to an increase in the number of
organisations fo which parties address themselves for a seitlement.  Until the

Rural Code process was initiated, this was a very discreet undertaking.

Each stroctore has s own hisracchy and working rules, although they arc not
acecssarily consistent (Shaikh 1990%, Since none of them have been authorized
to deal with land issues, however, none of Lhe systems hold reciprocal powers
i tenure questions, For example, [f land has been divided hy the A#ali based
on a Koranic interpretation, po other actor 18 formally authorized to overrule
this decision, since it is based on principles proper o the religivus domain.
Trying to revoke or change the decision implies discredit znd, therefore, a
chatlenge to the values and authority held by, In this exemple, the religious
systenl. ' '

It iz almost impossible to establish 3 comprehensive hierarchy of campetence
between all these institutional structores, considerin & that none of them farmally

have any power to deal wilh land,

Elements ¢an, however, be found in an analysis of the respective powers of the
actors within each gystem in matters pher than tenure such ds taxation,
appointment of tax collectors, influence on local finance and arbileation In ather

conflicts.

Tax payments are mobilised through both the administraiive and the traditional

systern. The chefs de viffage are responsible for the collection of tax in the
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village; this is transferred to the chef” de conren who in forn fransfers It to the
sous-préfeciure. -As payment for their efforts, the chef de village pets 10 per
cent of the collected amount and the ahef de canton 5 per cent. There iz thus
good reason for coliecting tax with zeal, but it 2lso means that the zbilicy o
grant pgrace to covlain villagers .is considered an imporiant service from the
chiefs. Compared to the administrative level - the sows-préfer and the préfes -
the role of the traditional chiefs is subordinate, They are awxifligires and their

decision can be overmlied.

The anthority 1o appoint market tax collectors lies formally with the sonts-préfer.
The appointed is, however, always recomnmendad by the chef de canton wilthin
which the market takes place,” Being a market tax collecter can be a rewarding
trade; a commaon practice is to levy tax at 2 lower rate, provide no receipt and
then to pocket the collected funds. The chef dz camton can grant this
appointment to angther inflvential person in the arca and thus establish a usefu!

alliance.

Budgeting lies with the political part of the local administration - the consef!
d arrondissemen:. The elections to the couneils have, however, been suspended
since 1973, A provisional cooneil appointed by the sous-préfet was established
t2 give advice 1o the previousty elected conself o ‘errondissement. Given the
lapse of hime since 1973, many councillors have now died and the budget is
prepared by the sows-préfer and sent to the Ministry of Interior for approval,
This gives the sows-préfer the central role, but wilh e curreat financial crisis,
the budget has onrly negligible impact on tural lile, and the power derived from
this is minimal (Kalilon 1983),

T It rescmbles im many ways L previons appointments of cooperative weighers.

(Lharlick 1974
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Arbitration in pther confligts is the responsibility of the Iegal, the relipious and
the police systems as well as the traditiona! and administrative systems.
Formally, -the legal system has supreme authority,- though very few cases of
land cooflict go that far. On the other haad, through almest 15 years of
military rule, people have become vsed to the fact that the sows-préfer holds the

ultimate power.

Conflicts are usually mediated by the ehef de willage/chef de tribe and religious
leaders, oben in conssrt. An unresolved conflict would go to the chief de
canron or chef de gprogpement. In rarer cases, where arbitvation has faited, the
case is presented to the sows-prdfzr oF, In case of bloodshed, to the

pendarmene.

It is clear that the (raditional chiefs, and in particular the chefe. de canion, play
3 ¢éntral role in rural society, and that it 13 nnwise to be in open opposition fo
him. It ig also 2 rigky endeavour to appeal against his decision to & higher
level. When the Rurzl Code stipulates that traditional roles should have

preference over others, the impartance attached to the custodians of tradition is

further stressed,
Casez_of conflict

Elements to establish a more comprehensive hierarehy of different rural actors

in tenure guestions can also be devived from a study ol the eonrse of conflicts,

While the vast majority of conflicts are played cut between (armers, most of

these cases are settled at the village or canton level by the respeetive chiefs.
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A maore complex seenario unfolds io the fewer cases of conflict hetween
tarmers, with the chef de canton as-the traditional leader, and o herder with the
chef de groupement 35 the leader.® One frequent type of conflict arises behsean
3 herder and a farmer, evicted from his fields and now cultivating within the
erazing arez. Here the options for the herder are three. He can address
himself lo 1} the chef de carron of the farmer, 2 his own chef’ de groupement
or 3) the sous-préfer. ' "

Driscussions with cheff. de cantonr and 3 number of pastoralists suggest that
plaintiffs go to the chef de canton rarely sinee the farmer’s, settlemeni o the
prazing atea was assumed to have been sanctioned by that very chef de canton.
It wonld zeem unlikely for him to revoke a previpusly granted privilege to

cultivate.

Only very few ‘cases are apparénlly brought to the plaintifi’s own oftef de
groupement, and vsually only to-inform bim that the case was being taken to
the sous-préfer. The reazons for not using the "proper” (raditional channel were
due to distance and an assessment that while the chef de groupemens and the
chef de canton are equals in formal terms, the leverage possessed by the chef

de groupement is insufficient to influcnce 4 chef de canfon to reverse his

decision.

The third option is thus the most frequent ong, i spite of this being an act of
delfance, : '

7 The majority of the Peul and Touarep/Bouzou population adhcres to the chef de

grouperment Peul and Touareg respectively regardless of their being scdentarised or nat,
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The complexity ﬂ_F_Lhe tenure sysiem is hot ooly due 10 the fact that several
organisations operate in the same field. The complexity is further emphasized
by the fact that [_'uIes, interpretations, lepitimacy and power from thess different
gysteme are gimultanecusly at play in a single conflict, An example will best

illustrate this: .

In a canton in the arrondissement of Mirriah, a conflict arose belween a Peul
~ herder and a Hausa farmer. The farmer was cultivating a new ficld that the
herder clzimed was grazing land. The dispute was not setiled bebween them
and the herder presented his casc before the ad hec commission which

subsequently sent out a delegation Lo investigate and rule in the matter.

The larmor stated that the [and had been ailotted to him by the chef de canfon.
He had, being evicted from hiz fields through claims of the original owner,
found. himself without land and addressed Wimac!l to his chef de canron, Here
the cftef s ability to prant rights to land was recognized

The commission did not, however, accept the right of the ckef de canton to
allocate pasture [and ﬁ:r ﬂ-ultlva;inn and asked the farmer to abandon the Fand,
Herxe, there was rEfEI-E:ﬂE:E oy & prim:i_plé of the herder’s customary right to the
pastu{'e, |

The farmer stated that he had bought the land from the chef de canron and
presented the "dernier ecn” in Zinder - a deed rveferring to principles proper to

the legal system.

In the eyes of the commission the farmer should stilf abandon the land but only

after corapensation from the chef de canron.
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The chef de canton denicd the entire transaction, recognizing that he had no
right to sl land that did- not belong to him, but elaimed the right to altocate for
free all vacant land in the canton.  The farmer stated that one of the chef's
courtiérs had delivered the deed and received the money. NWow, however, the
courtisr was nowhere In be found and conpensation could not be estzblished:
Eeing unable to secure compensation for the farmer’s Joss, the commission
decided to let the farmer keep his fielids, providing that he did not subsequently
extennd his fields {urther anto the grazing area. Arain, the commission referred
to a principle of time-honoured rights - thaugh not those of the herder. - The
commission could just az well have dismissed the farmer’s righis on the basis
that an invalid deed gives no ri_ﬁhts to the cheated owver a third party. The
comndission thus effectively accepted the chef de canton’s right to allocate

grazing land for cultivation.

In each case of conflict, & similar competition over the intecpretation of ryles

L

lzkes place,

Arhitrariness

Such complexity provides scope for arbitrariness incthe settlanent of conflicts,
with the implementation of rules not only varying between administcative and
iraditional leaders, but afse within esach system. Ewven with the same chef de
CERNONE, S50 many interpreratinn; are possible that an individual ease has ne

predictabile course.

In cases of claims to allegedly ancestral lands, the criteriz of decision are

several. It mught depend on witnesses in the village, and it is not uncommon
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for an B35 year okl man to be asked about land transactions that occurred 75
years ago, - Needless to say, this is quite demanding of the old man’s ability to
remember. | It might alao depond on the claimant's willingness o swear an cath
on the Koran." If both parties elaim willingness o swear an oath, none are
allowed to'do s0 in order o avoid undermiming of the valh as a mediom of
truth. Rumours that some: paths are sworn on an emplty book case and not
actually on the koran might reduce the Iegitimacy of the act wilth the indwvideal,
but being an element of tradition, now promoted by the Bureal Code, it seems

t0 maintain it's social legitimacy.

Whether or not an- eviction takes place may also depeﬁd.nn the tims passed
sinee nee rights were pranfed. Here, the abundance of decrees, circulalres and
political speeches gives pood ground for variation in seftlernent of disputes.
The sous-préfecttre in Mirrtah refers to the Kountehe statemént, but adds 10
years as the time necessacy to carn ownership rights, in-accordance with the
recommendation in 1980 of the then Minister of the Intericr, Mamadou Tandia.-
The seus-préfecrure in Matamye, on the other band, referg to the same basic
principle but considers 3040 years as the minirmam for converting nse rights to
proper ownership, With the chiafs de canron, the time they consider neccssary
to gain ownership over land by use ranges from 2 to more than 50 years, and

in some cases o a complete ban,

A fourth erierion that can prevent eviction of a use right holder concerns the
intentions of the claimant. If ke wants the land in order 1o sell it, the oviction

is stopped in some cantons.  Again, mles and interpeetations from more than

* Swearing an dath on the Eoran is almost universally sccepted 10 be a pestens of serenc
truth singe lying while vnder cath subjocts the perjurer to unpleasant supernatural ganctions
stch as Teprosy, impoverishment etc. (Thomson 1979)
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one system may be at play -simultansously.  MNevertheless, some. kind of
predictability charazcterizes the course of cveats if ane studics the reciprocal

gxchange of gifis and services.

Power relations andg social diflerentiation

it 15 universally recogrnized in Miger that, fo obtain an- audicnce with o
traditional- chief, 2 symbelic gift is presented.as. a token of recognition of his
power. The symbolic gift-giving has, however, gradually undergone. a change
wherety the guantily of the gift has acquired more. importance, to the detrimsni
of the symboelic significance of the act (Nicholas, 1987:207). This also applies
For services regarding tenure. Land has acquired an aceepted market value, and
farmers aré capable of assessing the market value of fields of different quality!
What is new is that the service of allocating use-rights has acquired a market,
valug, While tithe previously was the only substanlial payment, an additional
entrance fee of [0-135 per cent of the market value of the borrowed land appears
now o have become a common condition for borrowing land, The tribuie paid

for arcbitration in land questions seems 1o have taken on a similar character.

In arbilration, e particular over inheritance, it has become increasingly
common ta 1atk about "fe partie du chef™ as 10 per cent of the tand in dispute.
The hetrs or comestants moust then buy back the land from the chief at market
valug. This transaction 8 claimed by the chiefs to derive its legitimacy from

the Koran, while the local religious leaders ¢laim it to be Hausa tradition.

In other cooflicts over land, the pacties may wish to demonsirate their devotion
to the chief with a substantial gift of moeney, For a plaintiff, contact with a

chief is rarely direet, bt goes through one of the chief’s courtiers who presents

17



hiz case to the chief. It seems ppiversally agreed that in order o have your
case prasented well by the courtier, an appreciable gift raust be offered to him.
The gift 1s thus never directly handed to the chief and, as a person, he is not
compromised, Knowing your opponent and his resources will in many ¢ases

make the weaker pariy rehinguish hig clam.

- Another consequence of the ingrcase i value of the rifis offered is, that the
individval chef de canton profits econgmicaily from the powers bestowed upon
him. Fuorthermere, being able de facfo 1o sell use rights to land, has turned the

chief effectively iato the owner of “vacant” land, i.e. the pastures.

Fowerful actors in Nigerien cural society can profit from these changes while

the more marginal rural producers are being pushed off the land. While this is
not an agreeable trend; it is hardly an astonishing one.

5. OLD OR NEW TRADITIONS

The complexity, and arbitrary natire of the institutional set-up demonstrate the
central role played by the traditional chiefs in peneral and the chefs de canron
in particular.  They hold considerable power singe they pu_arsunify the
convergence of the formal and traditional systems, The arbitrariness
characterising conflict resolution opens the way for ncw interpretations of
tenure and legitimacy, Rules and Instilutions are never completely static but,
in the present period, rules of tenure are characierised by a particular vatatility,
which makes interpretations of right a ficld of intense struggle.
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Recantly invented traditions inclode the "portle du olef™ in cases of inheritnnce:
the. right to allocate pastureland for cuoltivation; and the right to sanction
eviction from lapd held by use right. Previcusly, when land scarcity was not
as prongunced, the sabdivision of the deceased's land was nol necessary,
cultivation of pastures did not pose an immediate threat to herders, and there
was no geed 10 evicl use right helders. These oew: iplerprotations, born of

increasing pressure on land, all reinforee the role of the Lraditional chief and

extend his powers.

6. CONCLUSIONS

The Roral Code

Recent leends demonstraie A6 least two important lessons regarding the
implementation of the Rural Code,  Fiest;. coral people have moved very
quickly to meet the anticipated changes. While the Secréfariat Perrnanent i
Code Rural at times has seemed paralysed, rural society has nof becn passively
waiiin_g for the Code’s smplementation, but has expericnced intense strurgle for
resources. The process engendered so far has created preater rather than less

tenure insecurity than before.

Second, 10 avoid a technocratic bive-print approach it was stressed that the
Rural Code ghounld be based on traditions known and recogrnized by the people
concerned by the ¢ode,  This may, however, lead the reform nto an
wstimtional qeapmmire, What i1z z traditional mele? B it an old rele, or a new
tule as iaterpreted by a traditional leader? The atready strong position of Lthe
traditional chiefs and the volatility of the institutiona! setting sugpests that the

19




chefs de village and chefs de canten will-use their title as traditional leader to
stamp "fraditional” on most of their decisions, profitine from the reification of

the concept thal lics in the RBural Code.

It i5, however, neither desirable nor conceivable to refirn to the status que
existing before the Rural Code was first mmitated, Very gocd reasons set e
Rural Code process in motion, [t seems, bowever, crucial to-move beyond the
present sitation which iz neither pre- nor pest-Eural Code, but an intensc

contestation of power and legitimacy.

The “Gesrion de Terralr Approach™

In & wider development policy perspective, the ongoing process in Miser also

calls for a cautious wview of the much welcomed "Hestlar de Terroir
Approach™. The approach bﬁsim]]y states that resource users must be made
dware of the finite character of their resources and must draw wp a management

plan based om a local level partficipative process.

The current rush to acquire land suggests that its- finite chatacter is already
perceived by the population. More significantly, the participative approach iz
in gharp contradiction with the hierarchical pownr structure found in rural
commuiities. It re-emphasizes an old truth; that any intervention las a politicat
dimension,  Decentralization of natural resource management o local
organisations is thus not msrely an empowerment of "local people™ but a
pelitical isswe over which focal people will sireggle. Some will win, Others

will loge,
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Social trends

Looking at these social processes, it would not bo corrcet io say that inilision
of the Rural Code has caused this social differcntiation. Seome trends, though,
have probably been &mp;liﬁlal:l Or accelerated i}}' the {orm and content of the
reform process. Implementation of the Rural Code will prabably speed up the

process of social differentiation and intensify of conflict.

Firat, conflicts between herders and farmers are likely to increase. The pockets
of pasture in the agricuimical zome serve as an important bufier zone. By the
end of the rginy season caltle degcend from the pasmires in the north to graze
crop residues on barvested fields, In some wyears, however, duc to lack of
water, they are foreed to descend before the farmers have harvested. The
pickets of pasture in the southern zone then serve as a reserve, allowing the
cattie to survive and the farmers {o harvest in peace. Elimination of these

pockets will thus produce confliciz on a wider scale.

Second, migration from rural arsas to wrban centres will undergo chanpe.
Historically, much rural-urban mipration has been characterised by the move of
cne or several family members io town, leaving others to farm the family's
land. This has resnlted in a dense networls of family lies bebwveen rural apd
urban societies. Recent developments have shown entire households being
evicted and having to head for own. The eomsequences of less intimate
relations bebween urban dwellers and their vegion of origin cannot be predicted,
but oew and less effective coping stratepies in times of crists conld well
develop. When evicted farmers eventually cannot cultivate pastureland and face

the dire prospect of urban destitution, their resistance to eviction may 1nkenaify.
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A third development of importance is how the new democratic siructures will
mesh with the sieengrhening of the traditional chicfs. A penuinely democratic
society will contradict the traditional power structore, reinforced by the Rural
Ef;dﬂ. - While Tormal democratic structures have been "conquered” by resilient
traditional Ieaders in the past (Robinson 1983: Charlick 1974}, the emerging
mu!ti~pﬂrtjr system and the burgeoning mass media may make it difficult to
legitimise fhe extension of traditional rule in a longer rin, Here Jies perhaps an
important fuiure structural cantradiction for nural Niger.
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