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Preface and Acknowledgements

The human right io adequate housing has been lepaliy recognized and accepted by ihe internariongl commaniny .
ginge its placement in the Universal Declaration of Human Righis in 1948, For the majority of the 43 years that
have passed following (the adoption of this historic 1ex{ however, the notion (that equality of access o affordable,
secure, safe and healthy housing constitutes a fundamental human right, equal in staws to other, more classical
human rights, was cerlainly not the norm. Fortunatcly, things now appear to be changing for the better.

- The transformation of Habitat Inteenational Council into Flabitat International Coalition (HIC) in 1987, and the
subscquent changes HEC have made in the scope of its work since that time, have provided a major (hrust in the
global movement for housing Hights. HIC instigated a Global Campaign for Housing Rights and Against Evictions
in 1989, which has since grown inboult content and results. The emergence of regional housing rights initiatives
such as the Asian Coglition for Housing Rights, along with palional housing rights campaigns in India, Belgium,
the UK, Canada, Colombia, and other nations, have greatly asgisted in placing housing rights fimly on the inter-
national agenda. A marked shift within inter-governmental organizations such as the United Nationy owards.
placing preater priorily on housing rights concerns is alsa discernable. For instance, the right to housing forms a
central foundation of the UNs Global Strategy for Shelter to the Year 2000. Govemments, while perhaps still
frightened of the implications of viewng housing as a huntan right, have slowly begun to more scricusly address -
this issu¢ - at Jeast within the human rights organs of the UN, and in some instances within their own nations.

Itis now accepted that governments troughaut the world have failed toadopt the policies and legislation necessary
tradequately house all of their citizens - in both the Scuth and the North. Ag much as governmenis have bacn scen
10 be il-cquipped to fulfil housing rights for all, there has been a corresponding recognition of the crucial rele
played by non-governmental organizations {NGOs) and community based crganizations towards the (olfilment of
‘housing rights and the building of viable, participatory and grassraots communitics, Yet, while community based
. organizalions and NGOs have broken much new sroend in devising practical suategies for the satisfaction of the -
housing needs of the poorer groups within society in countlesy ways, cmphasis on the legal side of this debate has
been and continines i be himited. This iy proe at all lmecl-a af lhc Iaw, but especially o concerning intemational
legal resourees,

This report seeks to pravide an inradue (omy and accessible framewaork for non-lawyers tobe used in gnderstanding
and geasping the many diverse issues associated with housing righis as they are currently foand under inlernational

human rights law._ It undoubtedly comes asa surprise 1o many readers that this right is already so firmly and broadly

© entrénched within the many treaties eomprising this legal reginie. Alonggide any amazement of this legal seality
will also come despair as one recopnizes the degres to which this right is nothing less than blatantly violated on
a daily basis in virtually cvery nalion on carth, Yet, while desperation may emerge, this smdy aims to provide 2
varicly of possible means of transforming this frosteation inte a source of cmpowerment for the hundreds of
milliong of victims of housing rights violations (szch as evictions) by revealing notonly where housing rights exist

-and which governments are bound by law to respect these, but aiso how these can be enforced and protected.

This report should not by any means be seen a5 a final statement on the meatter; nat the least due Lo the encouraging
[act that major developments are underway both intemationally-and at the national and local levels concerning
housing rights, Arguably, more bas cecurred on (he housing vights front daring the past three or four yeats than
in the proceding four decades. Governments are now subject ko much more discernable obligations w respect,
promote and fulfit housing rights than ever belore, Some govemments have becn labelled as violators of housing
fights fov the first time in legal history. Anarray of haman rights bodics has started viewing housing rights on cqual
terms to other, more commonly viewed human rights themes such as toriure and political killings. Formal iegal
complainis have been forwarded to human rights bodics by NGOs alleging non-complianes with the housing rights
(uties of certain countries. Courts are increasingly addressing housing rights themes within the formal judicial
sefting, A growing amount of the literature on human setilements is also addressing housing as a right.

Az encouraging as these and many other developments may be a preat dsal remains 1o be accomplished. ndecd,
the need for concerted efforts towards the full realization of housing rights has perhaps never been more urgeat.



Not ondy does the numper of homeless or inadequatsly housed persons throughout e world continue o grow
almost ynabated, bot 2o 100 do the direct victims of mass and forced evichions, removals, resetfemonts and
demoliligns, Unfurlunalclj.- the time for taking solace in the mere cxisioncs and application of housing rights has
ROt yet mvived - far from it Fits itoped that this repori will penerats both action and furiber it0resi in the potenrig!
surrounding the human right to hotsing so that this sill underdeveloped right can sltimatcly and finatly jump from
the realm of wurds inky the reality of deeds.

Many Pﬂﬂiﬂlc ussisted with the preparation of rjus. report, tr each of whom I am vemendously grateful, Speciai
thanks to Cetl Hullon of the I¥YSH Trust and Peter Ashman of the Euwropean Fuman Rights Foundation for
pmwdmg the financial supporl necessary to carry onl this project. .

Thanks aisa 1o the many others who provided advice, mmmcnls, msight and assistance inchuding Tagui Craw, Jai
Sen, Han van Putten, Enrique Citig, Manfred Nowak, U.R. Suchefoel, Fhilip Alsion, Huub van der Wouden, Jaap
Schut, Hazinski Lurvechenko, Kaie Scbag, Iulio Davila, Jane Bicknell and Diana Mitlin. [ am also gratelul to
David Satterihwaite of [IEDY's Human Serﬂements. Programme [or hlS commenlary and perseversnce in working
wn the many stages of this project.

Seott Leckie
T-June 1991, Amsterdam
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Introduction

Introduction

‘Adequate housing is crucial 10 the health and wedl-being of individuals, families and groups
throughout the world, Althowegh it is difficultw bc precise a8 1o what comstitutes “adequate
howsing™, not east because of different individual, household and comniunity needs and
priorities, there is generyl agreement that housing is one of the findamental haman necds.

Ag such, 3 human right to adeqnate conditions of howsing and alt thar this right entails shouid
be a legal as well as a de focte guarantee which receives the consisteny allenlion of
gOVEIMents, non-governmental organizations, lawyers and other concerned parties. How-
cver; while extensive literature concerning human settlement issues ¢xisis, lile has been
written or published which deals with housing interms of rights. Whereas this is true within
national contexts, it is evon morg 50 al the inlerngtional level of human eiphis law.,

The firgt pointin the Plan of Action of Litnyea Deglaration of April 1987, adopted by 43 Third
World and 12 intérnationa]l NGOs working in the human settlements field, indicated the
nceessity of investigating the possibility of **supporl from inlerationat taw and from the UN
Charter for those being evicted or threatened with cviction' . This report signifies a first step
‘inglonger-term process, The approach taken below has sought tobe as accessible as possible
|t NGOs, community based organizglions and other working it the human settlements field.

“Technical and jegal lerminology has been kept to. aminimum, A non-academic and practical
approach to the many issues summounding housing eights has been applied as far as is possible.
Ad will be shown, internalional law and human rights law can indeed provide sepport for
those being evicted and those tircatencd with pending foregd removal. That is, if the law in
guestion is Enown, understood and, most linporiantly, applied.

The value of this legal regime is, to a large depree, contingent upon the extent to which the
tights comprising it are undersiood, how they are legally inerpreted, what the contents and
corresponding ohligations to realize them consist of and other points. Uniid now, housing
rights have been repeatcdly alfirmed in general wrms, yet the undersianding of exactly what
this right Icg'aIIy implies has all oo often remained elusive. Comseguently, insufficiend
attention has been given 1o the various fenctions which are and coutd be provided with the
utilization of ‘this nomm.  This paper miends o [ this exisling gap in the literature,
specilically conceming housing rights at the international level. More imporiantly, the key

" objective is W ¢nhance the clarity of this right’s implications, with a view to substantialing
assurances thal housing rights are universally protected and implemented.

Therefore, this paper deals nwainly with internalional buman rights law but also looks at
various tational logal provisions related 1o questions of housing riphts. While recognizing
the inportance of housing rights i all nations, emphasis will be placed upon the roic of the
law tyvwards housing questions in the Third World, where (e need is clearly the greatest.

1t should also be stated initially that this report is not based on the illysion that all housing
problems throughout the world can ineviiably be solved throngh reliance on the night 1o
adeqguate housing.  As 'shelier coneerns are directly linked to wirlually overy facet of
government policy, and 1o society in generad; the simple siatement **1 have and demand my
right 1o housing™ will rarely act as a magic formula for effectively confronting and address-
ing the multitnde of dileenmas fousnd in human settlements. Obviocusly, coconomic, lechnical,
financial and political ¢onstraints and perspoctives will in[lugnce how houging righis are per-
ceived and acted vpon. Yet, however important (hese paramelers inay be, all states which
possess obligalions vis-a-vis this right must, in legal terms, not shy away from their duly to
assist in the crestion of condilions conducive to the realization of housing righis, in hoth a
paggive and active sease. Indeed, this is one of the many inetesting lepal features of thiz
largely aocxplanad right, which when examined below will shed more light om the oft-guoted
yet lile understoad phrase, ““the might 1o housing.”

Section ong provides a brief discussion of the linkages between housing and human rights, as
well as providing a prelimingry definition of an **adequate house™ upon which the remain-
der of the report is based.

Section two focuses upon the role, slatus and mechanics of international human rights law.

1



From Housing Needs To Housing Rights

Here we examine how international human righes law works, where it is apphcable with re-
spect 1o houging issues, who is bound (o meet and enforce international legal obligations, who
are the beneficiaries of this form of law, and the gencral rmcans of enforcing international
human fights law. In this section, we will glso cxplore questions concerning the nature of
economic, social and cultural righis in relation 1o civil and political rights. An examination
of the ndivisibility of human rights and a refutation of the view that economie, social and
enltaral issucs such ag housing cammot be the subject of human rights will alsohecovered here.

Section three 1s a detailed legal analysts of the toxis comprising international buman rights
law which refer expressly or indirectly o the right to housing. In this way, we will be able
t0 discern which stales are legally bound (o apply housing rights, and te what degres. This
section will also look at the cxisting status of the right to housing wnder infematonal humnan
rigthts law, and an in-depth analysis of the ways in which this fight and its compnnﬂms are
delincated in the Taw,

Section four explores the area of national law and the right o housing. There will be an ex-
aminialion of various national constitutional sources of housing rights, he ways in which the
law is oficn used as an oppressive 1ool and how legal resources can be wtilized as a form of
empowcrment leading to greater respect and recognition of the right to housing.

- Section five considers on the emerging notion of the *“permeability of rights™”. Fere, we will
analyxc 3 dozen righes related 1o the right 1o housing, with an emphasis on their links to the
right to housing and their international formulations and interpretations. Some of these rights
include the right o privacy, the right 10 haalth, the right to frecdom of assembly and
assoctation, the right to work, the right Lo environmental hygiene and so forth. By discuss-
ing the degree o which thesc rights arc “"permeable’” with the right 1o adequats housing, it
will become evident to what extent these rights can be applicd (owards establishing honsing
QTS

Section six focuses upon the caforcement and implementation of existing rights 10 housing
and other related rights. The procedures and mandates of the more imporiant monitering
badhics such as the Commitlee on BEeonomic, Social and Culiural Rights and others will be
examined in detail with a view towards assessing their potential role in the implermoniation
of housing righis, Opporunitics lor individnal and group complaints to these monionng
bodies dealing with non-compliance with housing rights norms will afso be examined,

Section seven focuscs upon the determination of a viokation of the Hyght to housing by states
legally obliged 1o ulfil this right. This discussion will be based centrally upon the varios
levels of obligations assumed by slales, to ensure the recognition of housing rights, as a
violation in this regard will vary {Tom siate to state depending upon the abligations assumcd
by thera. '

Section cight offers suggestions o cilizen groups and non-governmenial organizations
(NGO=) on how and where to use the existing lsw and implementation procedures and
mechanisms to support their work , 10 obtain or guarantesadequaie housing for (hose currently
lacking il. Recommendations will be provided as to how theright o an adequate house is best
defined, bearing in mind the diversity in individual or family needs and prioritics. Finally,
there will be suggestions to NGOs conceming their potential role in changing the law and
procedures concerned, where necessary and possible, as well as how NGOs can become more
involved al the inlemnational level. '

In section nine we allempt 1o define the right 1o housing g, This will be based upen the current

- state of miernational law, the loundations of housing rights within domestic Iegal systems and

any inmterpreiations af this right by inteenational and Tegional Rurnan rights argans, Addition-

-afly, the work of NGOz and com ity based organizations will also be incerporated within
this definition. :

Finally, seciion ten provides conclusions and recommendations based on the preceding
sections concerning the most imporiant facets of the underdeveloped arca of housing rights.
We will include recommendations on the way in which case studies should be prepared and
catalogucd 10 provide precedonts and guidelines for the development of comparative
analyses of domestic laws relating to rights 10 housing and protection from eviction.

1987, proclaimed by the United Nations (UIN) as *“The Year of Shelser for the Homeless™,




-Introduction

was a year similar 19 all others in that mittions upon millions of people were forced o live
without adegoate shelter and, in many cases, withaul any shelier ac all. ' While the 1¥YSH
viclded & number of {forward looking international and national iniliatives, incloding the
Uniie Nationy™ Global Stralegy lor Sheiter to the Year 2000 (GS 8}, indications are that far
trom the problems of evictions, homelessness and inadequate shelier being solved, Lhese
elobal trawmnas appear o be gelling worse. The active approach taken throughoul this roport
is designed to be both relevant 1o the sitwations of homelessness and inadequate shelter
thrgughoul the world, and accessible to grass-rools organizations and intemnationalty oricated
groups concarned with khuman sclement issucs. Assuch, it is hoped that this repon will shed
sufficignt light on the ares of housing rights at the international icvel 5¢ thal action can be
taken by these groups to realize these legal guaranices.

This report is only a first stz in the process, and it will need to be expanded in the futore so
thal a more coherent piclute can emerge as to the role of NGOs and others in promoting the
tights to housing. Even though 2 comparative and holistic approach is taken in the report it
iz impossible L cover every relevant issue in detnl. Much research and action will be
reguired in order that a fully comprehensive picture may emerye conceriing avery relevant
aspecl of hausing rights roughoul the world., In lact two projects related to this report
inglude the development of a handbhaok on the procedures avaituble o vindicate {at Ieast
theorctically) housing rights at the universal and regional levels for use by NGOs ind com-
munity based organizations and another on-going project aimed al delineating precisely the
contents of kowsing rights based on case studics in this area. Yet, prior to this, itis hoped that
this report will help initiale a long-lerm process lowards a greater understanding of the human
right to adequale kousing and a more fruitful utilization of ﬂus]egal norm geared Lo the needs
of the urban and raml pﬂur throughout the wnrld

There isa large amouniol Toom (o manocwvrs at the hternational, regional, national and tocal
levels concerning the protection and prometion of hoosing rights and, a3 such, community
based arganizations and NGOs have a monsmenial role o play. Hopefully, this report will
add to the opions available w these groups and, in wrn, inspire action on behalFof those who
necd & the most: the one billion persens who live in e:the.,r inadequate hoosing or who have
none at alk.



From Housing Needs To Housing Rights

| Section One o :
Housing and Human Rights

One of the difficultics surrounding virtually &l righls considered to be of an economic, so-
clal or cullural nature is a lack of elarity in defining these rights. The case of the human right
o housing is o exceplion. Yel, although there are a number of problems in doing this, 1t is
unguestionably a critical prerequisite to fostering a greater undarsianding of the catitlements
contained within the right to housing, as well as the nature of governmental legal obligations
in thas respect. - '

Tnitially, twe critical poinis muost be made in delining what we mean by (he right 1o housing.
On the ome hand, 4 house or a home must not be exclusively perecived as what it is, but rather
as what it does for the persan or family who inhabits it. Whilc the physical siructutc and the
amount of space available within a dwelling gre impottant, even morg crocial concerns are
those relating o cost and location, The home jtself must be alfordable by those reguiring
shelter, as welt as being Jocated within easy access of sources of employment, health care,
cducational Gacilitics and o forth,

Socondly, we must consider the ingredible diversity of people’s needs and prefercnces re-
garding housing. This is cspeaially true in terms af ke wrban and rurai paor, for the poorer
they are, the less choice they have in the housing market. Government agencies have rarely
been elficient providers of shelier for the poar and have mrely based their practices upon the
true needs of the disadvaniaged seclors insociety. The physical structure may have been bl
w a good standard, bt often at a price beyond the range of the poor, badly located in wrms
of income earning opportunitics, or 1o smail to fit the extended family. Moreover, as
peoples preferences change with age, so100 must their housing needs. For instance, consider
asingle peesan, in his carly twenties wha is perfectly content living alone in a small coom in
the centre of a large city. As he gets older, he marrics, and starts a family. At this poiat in
time his small room in the city is no longer appropriate 1o his needs and preferences, neither
for himself nor for his family. He should have other choices available, yet in many cases he
will noL This ane example shows that those aitempting to define housing rights muost be
carcful not to define an “*adequate house™ in 2 way which does not lake into account cach
individual*s or houscliold's necds.

Thus, while more details will be given below on some of the addilional legal questions relat-
ing to housing, this report is based npon the crucial fact that housing rights must begin from
the angle of what 2 honse does for 3 particular person or family and consider second, whalit
actoally is. Thus, for the intents and porposes of this report, we will consider a definition of
an ‘‘adeguate honse’ to be ane which meets the [tllowing six criteria:

13 Physical structure: an adequale hoose must give protection from the elements; must nol
be-damp or unfit for habitalion, and must be collurally acceplable,

20 The xite on which if £y built; 3 house must guarantee the physical safety of its cCcupants.
It must be a secure and safe place ko be, to live, k0 raise children (if one has them; and be
kealthy. Physical safety is parGcularly importantin urban centres. Assuch, poorer groups
arg alien foreed 1o live on hillsides or land subject to floods or, right beside major highways
because this is the only cheap or free fand available. The fact that these silcs aie so

- gangercus makes them less vahiable in lerms of teal cstate and thus the poor have a bedter
chance of avoiding eviction if they legally build a houase there,

3) The infrastructurefacilities supplied to i an adequate house mast have ¢ertain facilines
esscntial Tor health, comfort and vuirition. These include salc and sufficient supphics af
water, Lthe provision of hoosehold and human waste removal, faciiitics for washing,
cooking and food storage, and heating where needed. It mustalsoinclode access Lo certain
public services such as emergency life saving services {e.g. ire fighting and ambulances).

4} The cosd; an adequate hause must be made available al such a cost that it does oot reselt
in the threatened or actual deprivation of other basic needs for all seclors in society.

5} The tocation: an adequate house must be 1n & focation which allows access to employment,
health services, schoois and other social facilitics. This is true incitics and rural areas since




Housing and Human Righis

the cast in time and public transport 1o and from places of work is oficn a major consiraint
on the budgels of poor households;

6} Legal security of tenwre; an adoquate house must have security of tenure. This pertaing
to owner-occupiers concerning their legal rights as property owners, their right Lo privacy
cte, and (0 seeurity of tenure for those wha *‘hire’” space 1o live, Le. the Jegal rights ol
renters and ienants. Legal securily ol tenure musl alsobe applicable 1o squatters 35 a Means
1a prevent Farced eviciions, and securitly 1 leave possessions, in terms of protection (o
landlords, governments and othees who mightl want SAPIopLHaL: properly.

I and when these six basic criteria are not-fully implemented in any circumstance, housing
rights could be used as a means of coercing/lorcing 2 government t0 acl o guaranies
fulfilment in these areas. OF course, these clements of whal constilutes an adequate house are
not the only components of the right 1o housing: Other issues inclade:

1) prolcction against any and all forms of discrimination for minorities, gays and leshians,
refugees, the poor, women, children, people with disabilities, the elderly, single people,
any homeless person, teavellers, cic, in 2ll aspects of housing, -

23 the right to.public parlicipation in housing matlers, and the nght ta de.t.e:nnmc ORS's OWnN
destiny;

3 preference in housing choices;

47 the right 10 be adequately housed if Immc]ess and i varicty of ﬂlher concerns.

This report witl he hasm:l upan the busiu crileria detmlad above atud will Subscquentl}r ack as
a basis [rom which to view the desgres 10 which the legal contents of the right to housing apply
to them. A furiher attempt will be-made in section nine to devise 4 definition bascd largely

- upon (hese crileria, yel in the context of the relevant human nights norms.
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Section Two

From Needs To Rights: The Crucial Leap

A lack of adequate housing iz bath an allrond to the dignily of those without it and a denial
ol oneof the most fundamental human needs. Basic needs are those needs which are essential
for afull human life. Education, healih, [oad, cloting and housing could be incleded in this

category. In addition and particularly with the right to housing, many non-talerial negeds

must alzo b included in the analysis such as:

1} protection, salcty and securily;

2} a'semse of meaninglul belonging o a family, clan, community or muation;

3} respoct, self-esteern, approval, homan dignity and sell-respoct; and

4} freedom 1o allow Lhe fullest develppment of one’s walenis and capacities and actualization
ot the self!

These two sets of neads, when approached ftom 2 holistic perspective reveal (he essential
basis of this method of pereeiving human imperatives.

Asthe internasionzl Tevel  the 19716 World BEvaployment Conlerence asticubated nnd clarified
the objectives of the Inernationg? Labour Organization’s World Employment Programme,
which was 10 relite employment to cconomic growth, the distribution of the benefits of
growlh and the cradication of poverty, The conference adopted a basic needs strategy within
the programme of action it cndorsed. Tn this conicxl, basic accds included wo essential
clements. Firsly, cortain minimem requirentents by a family for private consumption such
as adeguate food, clothing and shelier, as well as certain househeld equipment and lurriwre,
And secondly, services, including safc drinking waicr, sanilation, public iransport, health and
edocational and culoral facilities, The definition of basic noeds was alse notable for the fact
that it recopiized the right of people (o parlicipate in making decisions which would alfect
them as a basic need, and so the satisTaction of basic needs should be placed within a broader
framework - namely the fulliiment of basic human riphis ®

When vicwed from Lhe angle of demands for adeguate honsing, one can see that nearly all of
these elements relat: rather directly to this basic need. In fact, many of the legal formulations

of the right o housing are found alongside or within the cantext of the right 1o an adeqoate

standard of living, which in¢vitably entails requirements such as those just noted. While this

perspective has been substantizied by a nomber of commentaters, the crucial link between

needs and the means w implement them is the (undamental dilemma at present, For withont

discerning an entity or entitics obliged 1o (uffil these needs when an individual or family

cammniot Jo so alome, only scant progress will be made. Hence, ong particularly (or potentially)

useful approach mimed ar reconciling this disparity is o view basic needs not only as

necessary adjuncls wa ©life wonh living®”, but alsc as fundamental homan rights, Designat-

ing acertain good a5 a *‘right”” often has the efiect of raising the societal status of that good,

orin this case a need. For while basic needs by themselves are obviously sociclal goods par
cxcellence, perceiving and imlerpreting them as luman fghts not only enhances the prospect”
that they may be fuliilled, hot also leads to a workable method by which Iegal obligations to

fulfil them can be discemed, One system of law whick ereates legally binding obligations
atmed at proftecting, respecting and promoting rights soch as those relating (o huusmg, is
intemational human rights law.

At its most basic, this form of law can be described as consisiing of several fundamental
elements. In order to understand human rights law one must first discern:

13 the soorces of human rights;

2} where human rights law 1s applicable;

3} the beneficiarizs of human rights:

4} the holder of oblipations tw (ul(i} homan rights norms: and :
5} the mechanisms to ensure compliance with international legal obligations.

Once these are understomd we will be in 2 much better position to discuss the ways in which
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haman righis law can be atilized by NGOs, community based crganizalions and individuals,
in an attempt to Improve sheller conditions from alegal angle. While these concepts will be
explored in far greater detail below, with respect (o coriain legal instruments which
cncapsitate the right to housing, an cxtremely briel description of this form ol law is desmed
NECEsEATY.

2.1 The Sources of Human Rights

At the international level, rights derive their substance from treatics (which e also known
as chariers, covenants, conventions, protocols etc}. The ratore of these insiruments is such,
that umder certain conditions they comprise legal obligations for countrics (commonly
referred 1o as *‘staies™™) under inlernational law. Although other sources of gewvernmental
obligations within the body of intermational human mghts law exist, thess agrecments

" hotween states, by which ihey may consent 1o be bound, constitute the mostimportant source

ol leal obligations. Anather source of tights which will receive some attention is declara-
lions. These, however, normally periain more o the intentions of states o carry out cerain
policics, rather Lthan constituting legal ohlipations per se.. Declarations, may, howegver come
to have a binding efleet in ifiernational Jaw it they become part of what is called “custom-
ary faw’* which is based upon the consistenl practics of states and the inlernalional commu-
nily or the international institutions of invoking the provisions of a declaration over time.

2.9 Where Human Rights Law is Applicable

Stemming directly from the cxiglenoe and sources of human righis law is the question of
whereand when (hese rights are applicable. Generally, for a trcaty, convenlion, covenant Cic.
1o became a source of law, several conditions must be satisfied. Firstly, thess instroments
must have been ratified by a coctain number of states prior to their entering inlo force. Onee
an inlernationgl 1ext s adopied, by lor insiance, the United MNations, states can legally hind
themselves o the provisivns found in the exL. This is accomplished by ralifying the
imstrument m question,  $1ates can additionally, sign instruments and thereby declare their
intention ol eveatually ratify them. Normaliy, it is only through the ratifying ol a human
riglits instrament that a state can assume strict legal obligations o cnsure that Lhe tights in the
texi concerned are prolected, cospected and cnforced. Governments which have ratified
trealics arc afien refecred to as *“slates parties’” or *'contracting states” . Thos, if a state has
not ratificd a Lreaty, it cammot be considered to be boung to comply with its provisions unless,
of course, the instrament has achicved the status of clstomary international law, Once a stale
has ratitied a human rights reaty, who are the beneficiaries of these rights?

2.3 The Beneficiaries of Human Rights

A ratificd troaty imposcs legatl obligations upon a gavernment(s) as i what they may Or may
noLdo lothe individuals over whom they can cxercise stale power. As such, the bencficiaries
of human rights are individuals or groups composed of individuals. This cmphasis upon
persons as opposed to. states {who were largely considered to be the only subjects af
internatiomal aw until the termination of the $ccond World War) has had, and continues to
have, a significani impact upon the sirict doctrine of national sovereignty in two crucial

_respocts. Firstly, how a state ireats its own subjects is now the legilimale concern of

imternational law and thercfore of other stales. Secondly, (here is at present a superior
imtermational standard, cstablished by common consent, which may be uged for judging the
domestic laws and the actual conduct of sovereign states within their own territorics and in
Uie cxcreise of their intemnal jurisdictions, and which may, therefore, be regarded as ranking
in the hierarchy of laws shove even national constitions,® Thas if we consider the right o
housing, it is clear that this is an individual {or family, being comprised of individuals) nght,
which many of the werld’s states are legally obliged w fulfil.®

2.4 The Holder of Obligations to Fulfil Human Rights Norms

As mentioned previgusly, states are the cntitics which can possess obligations of & h_agni
nalure 10 guaraniee the full realization of human rights, Accordingly, the specific obligations

7
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“will depend apon the conlents of 4 human rights instrument ag well as any delingation of ob-

ligations found within the zame document. Some obligations may reguire a state to
immediately implement a right(s), white other dulies may oblige a state to implement the
Tights in question progeessively over lime.” Becanse an éxiensive discussion concerning gov-
ernmental obiigations vis-a-vis the right 1o housing will take place below, suflice it (o say that
the comrelative dutics of rights fall primarily upon states and their public authoriiies.

2.5 The Mechanisms for Superwsmg and Mnmtormg Compliance With
Iniematmnal Obligations

A states parlics toa human rights instrument are le gally bound under intemational law 1o pro-
vide the guarantess found within such an instrument, certain international institutions have
been established to monitor the states” compliance. Mostof themajor hurnanTightstexts have
created various commillees, Commissions, courts and other bodics designed 10 provide some
recourse i any state party fails to provide adequate domestic mEsIIes OF remedies, Some-
times the monitoring elfort will focas solely upon considering **states’ reponis™ submitted by
stales themselves concerning the measures they have taken 1 implement the rights of a
certain instrument. The body in charge can examine and comment upon these reports, and
may provide suggestions as to whore additional govemment initiative may be necessary in
order to fullil certain rights, Some bodies are capable of receiving and judging individual
complaints {alse known as petitions and communications) alleging a violation of a state’s
obligations under a particular ircaly. Moreover, some human rights treatics, espocially those
focusing upon civil and polilical rights, provide he opportunity for slales parlies [o instigate
inter-slate complaimls against anather siae which is seen not 1o have complied fully with the
instrument in question, Additionally, certain hyman rights organs of the UN, such as the
Commissioit on Heman Rights can play aole in urging compliance with international legal
obligations of stales by adoping resolutions, carmying out on-site investigations in the state
conecmned, publishing reports documenting human righis abuses it 4 siate and so forth,

All of the available mechanisms entrusted with the-aforementioned duties will be examined
blow, with a view w discerning the role these bodies play with regard 1o the right 10 housing
(if any}, as well as-how and o0 what cxienl these bodiss can be utilized by individuals,
communily based organizations and NGOs to demand compliance with their rights 1o
adcguate shelter, Now that we have sketebed the component elements of international human

rights law, itis appropriale (o examine ofic important aspeet of it. This will then be followed

by an in-depth ¢cxamination of i uﬂ L&xlq in {}I‘di..[' ter Findd on moza on the right to housing at the
: mlcrnauondl Ievel. :

2.6 Economic, Sacial and Gulti.lral Rights versus Civil and Pelitical Rights

Onc of the central themes uf human rights law is the equalaly, interdependence or indivisi-
- bility of rights; This perspective, although addressed and supported in many of (he texts on
mternational human rights law and equally by various intemational institutions including the
‘UN, remains a point of contention. There arg three general foundations (o the view that all
human rights are not necessarily equal and indivisible. The rmostprevalentis based upon the
recognition of civil and pnlmcal Tighls, and economic, social and colural rights yet, in
practice, priorily is clearly given to ong category al Llhe expensa ofthe other. A second precepl
mainiains that, in order o implemént one s¢1 of ights, the other set muost first be fifilled
before enforcing the second, The most extreme of the three views contending fhe equality
-of rights is the focus on the non-binding nature of economic, social and ciiltural righis as
humsan rights. Each of these perspectives, in addition w diminishing. the validity of the
|- interdependence of rights, alse undermhines any legal hypothasis based opon the right (o
housing. However, whilc it is clear that-distinctions exist between ¢oonoamic, social and
cultaral rights o the one hand and civil and political rights on the other, the acceplance of

their indivisible nature is arguably a prerequisite for an effective and comprehengive human

rights policy. Withoul ihe aceeptance of this view, rights can be subjugated at the expense
of other rights. Additionaily, allhough there are exceptions, it has generally been economic,
social and culiural rights-which have [aced these unforunate circumstances. Although the
situation has improved recenlly regarding these rights, it will be useiul to assess in grealer

- detail the Jegal foundations of (he interdépendence of rights and. Ihcrcaﬁer (o) axplmre the
legal natuee of economic, social and cultaral rights in géneral,
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261 The Interd:epen_uzience of Righis

While implicit to some degree within many international legal texts (which will be discussed
it detail below), the first explicit alfirmation of the indivisible nature of all human rights is
foand in e 1968 Proclamaiion of Teheran, adopled at the International Conference on
Human Rights of the Unieed. Nations, Clearly indicaling (he subjsgation glsewhere of eco-
nomically aticnled righis, the proclanzalion siated

“*Since human rights and fundamental freedoms are indivisible, the full realization of civil
and political righis withowt Lhe enjoyment of economic, sociat and cultural rights is
impossible. The achicvement of lasting progress in the implementation of human rights fs
dependen| upan sound and effeciive national and mT.crnauunal policies of economic and
social development.™

In 1977, when the UN Commission on Human Rights initiated its deliberations on the right
10 development and the UN General Assembly (UNGA) began considering the New
International Economic Order (NIEG) in the context of human rights, a resolution of
considerable impunance was adopted by the UNGA, This document, {Resolution 321303,
detailed with some precision the notion of interdependance. The resolution comtaing seversl
broad coneepts relaling 1o human rights and allirms he equal natre nf rights wnh the
inllc:wmg slalcment

**{a) All Ligrnan rights and fundamental Mreedoms are indivisible and interdependent; equal
attentivn-and orgent consideration should be given to the implemenation, promotion and
- profection of bath ¢ivil and political, and economic, social and cultucad rights; () The full
rcalization of civil and political rights without the enjoyment of cconomic, social and
cultural rights is impossible; the achicvement of lasting progress in the implementation of
humgn rights is dependent upon sound and elfective national and international policies of
economic and social development; and () All human rights and fundamental freedoms of
the human porson and of pooples are inalienable. ™™ -

The impottance of this resolution is twolold. Firstly, this resolution re-alfirmed the theoreti- .
cal indivisibilily of the two categories of rights. And secondly, Resolution 32/130 secks (10

place substantially more emphasis upon ceonoemic, secial and cultural rights than in the past.

Even though the twa covenants delineating cach set of rights, the International Covenant on

Civil and Political Rights {CCPR) and the International Covenant an Econontic, Social and

Cultural Rights {CESCR) are the comerstones of the International Bill of Rights, the CESCR

has had great difficulty achieving caual status with the CCPR - terms ol recognition and

implementation. This resolution, bepan the process mmed al rectifying this disparity.

Following the adoption of this resolution, many declarations, conventions and additional
resolutions have reaffienied in their texts the indivisibility of rights. Forinstance, the African
Charier on Hurnan and Peoples’ Rights of 1981 prociaims that “*civit angd politcal righis
cunnot be disassociated from ecomomic, social and cudiural rights in their conception as well
a3 universalily and tat the satisfaction of economic, social and cultural rights 15 4 guarantee
far the enjoyment of civil and political rights.”™ Moreover, the Declaration on the Right to
Development, adopted on 4 December 1936 by the UNGA, provides thal:

“““all human rights and [undamental freedoms are indivisible and interdependent and that,

inorder 1o promate development, equal attention and urgent consideration should be given
Lo the inplomentation, promotion and profection of civil, political, economic, speial and
cultural righis and thad, accordingly, the prometion of , respect oz, 2nd enjoyment of certain
human rights and futdamental frecdoms cannot justify the denial of other human rights and
fundamenial freedoms, "™

Several other undertakings by the UN have also enhanced the status of economic, secial and
cultural legal norms. One key example of this is the creation of a new Commiltee on
Economic, Social and Cuitural Rights entrusted with momitoring the CESCR." When
contrasted with the Scssional Working Group of Governmental Experts, the previous body
respousible for this task, the nature and mandate of the new committee reveals a real
impeovement.  Furthermore, the continucd consideraiion by the Commission on Human
Rights of an agenda item entitled the *“Cuestion of the realization in afl countries of the eco-
nomic, social and cultural rights contained in the Universal Declaration of Heman Rights and

9
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"The-

in the CESCR, and the study of special prablems which the developing countries face in Lheir
efforts to achieve these human rights’ alse indicates (he more active approach taken by the
UN and its organs concerming these sights. The number of studies and reporis carried out by
the LM dealing substantially with economic, social and culmral rights is a further indication
of g commitment 10 the indivisibility of vighis, Thes, it 1s quite evident that due o the various
initiatives at the international level stressing the interdependence and equality of righis, it
would be difficult o legally refute this perspective, Finally, the principle of (he oneness of
rights largely lays 1o rest the dubious hvpaothesis that economic, social and culinral rights ane
not really law. Less apparent, however, is the acteal Tegil najute of economie, social and

calioral rights,

25.2 The Legal Mature of Ecunu{niﬁ, Soc¢ial and Cultural Rights

Diitering perceptions and legal philosophies have crealed a dichotomy of rights, While the
origing of this dichowmy can be traced back acentury or more, wilhin the Unired Mations (his
began soom after he adoption of the Universal Declaration on Human Rights in 1943.1° As
the Universal Declaration is a central imstrument ininternational human rights faw, it was es-
setilially seen 4% A precursor L one covenant containing each set of tights which would legally
bind states which had ragificd this instrement. However, oue of the first dilemmas was
whether or not 1o include economic, social and culiwral rights within the envisioned
ingtrument. The United States and the United Kingdom were the main opponens o the in-
closion of these rights, on the hasis that they could not be judicially cnforced and that they
winl beyond the rights found in existing national ¢onstitutions.'s In 1952, lollowing several
years of heated debaie, the BNGA decided to include both scis of eights, but 1 bwo separale
covenants. Both al (he povenants were cventally adopted in 1966 and went into force in
107612 .

-The distinctions between the two categories of Hghts, despiie constant reaffirmation of their

indivisibility, have been approached from several angles. Many of these stem {rom the nature
of obligations under cach of the covenanis, wheteas vthors have bean more gpencially
construed.

Under the CCPR, states are under an immoediate obligation to-comply wilh its provisions,
undertaking *“io respect and (o cnsurc to 2ll individuals within its territary and subject to ils
jurisdiction the rights recognized inthe present covenant...” ' Inguite different terminalogy.,
states which have ratified the CEECR undertake **to I,akc steps, individually ard throogh
intormadional co-operafion, especially economic and techmical, to the maximum of its
availatde wsources, with a view o achicving progressively ihe full realization of the nghts
recognized in the present covenant by all appropriate means, including particularly the adop-
lion of {egislalive measures™. " '

Stemnming from these two differant, yet equally obligalory provisions, several RSSL]IHI}T.IGII‘-?
havi been made 1o clarily this distinction. Somc ary: as follows:

1} under the CESCR_stﬂtes, ara raquired to Eake positive ACHI0N 1 rea]izx: (therights contained
therein, while under the CCPR, the state is ondy required 1o abstain (rom acts intertering
with those rights Tound in the covenand,

2) whereas civil and political rights can be implemented 1mmc:djataly, the realization :::[‘
econonlic, social and cultoral rights will depend enurely om thc stage of economic flcw:l
opment a particular state-has reached; and

3 wherneas the content ol the rights found in the OCPR are clear anid prm:me the ngi‘lts
comained in the CESCR are vague and mdﬂtﬂrmmmv 13

However, without a groat deal of difl ﬁCull}' cach of these three arguments can be refuled as

- their foundations rest more upon ldenlagjcu] concemns than on the equahl}r of rlghts

Vurying deyrees of state intervention are required (0 rcalize certain rights, For ﬂxample.- _
ensuring the free éxercise of civil and political rights will alizn involve significant state
intervention in order o establish o sysiem of courts, 10 wain police and other pblic officials,

toprovide for (ree and periodic elections and so on.*Conversely, some of therights enshrined
in the CESCR, in order 1 be folly realized, may requine that the state ahslam from certain

-1 aclivitics. This would be the case in some circumstances with the right to foed, the frcedam
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to form trade urioas, the right 1o collural identity and 10 a certain degree the i g_hl to housing,
as will be discussed bedow. Thus, that there exists no absolute line disungeishing the degres
af slate intervention required 10 actualize human rights.

With regard 1o the immediate versus progressive implementatian of rights, present day legal
realities also reveal the non-absolnte Bature of this perspective. For economic, social and
cultural rights, their implementation depends far more upon the type of davel::rpmar_lt cuther |
than upon the leved of development achicved by a siate. Although the US has not rauﬁee.:i the
CESCR, it would be hard te dispute that this wealthy Dation could not implement many rights
in this category immediately, if policics were i tend more in the direction of 1he cc_we_nan_t,”
Maorcover, same of the rights fouad in the CESCR such as the prohibition of discpmmaunn
and those relating 1o rade unions can be implemented Telatively quickly '8 Fma_]ly, the
distinclivns made conceming the centents of each seL of rights are based on the notion (hal
civil and political righis arc clearly elaboraled and precise. This is far from true, lynvf.rever,
as can be seen by reviewing the cxeent to which'a body such as the European Comnission on
Human Rights has allowed for wide margins of apprectalica in their monitoring elfores.'® 1
should also be added that while many of the righls cxisting within the CESCR can be made
more precise only very [ew attempts have been niade to do so.

what the foregoing analysis has shown is that while there are certainly valid distinclions 1o
be made beiween the variows rights, mostof them are based upon incorrect assumptions. ‘-I'l'lns
bias 5 a central reason for the frequently lower stalus and imporiance given to BCORONIIC,
social and cubtural rights, as compared with civit and political rights, espeeially in practical
terms. Furthermore, it is apparent that the naturs of the goneral obligations relaling to all

" human tights, while differing in some respects, nevertheless legally bind governments 1o

promote, protect, implementand enforce all rights cqually. Any cmphasis upon one CalCfOry
of rights over another clearly diminishes the erucial interdependence ol all rights, as has b_e:an
frequently prcj-claimcd at.all levels of the UM and within other int{;r-gnvefnrncmal OLgZaniza-
tions. Mostimporanily though, the above discussion has shown that despite argamanis 0 the
contrary, economic, social and culiural rights are indeed human rights which shnulld be
guaranteed to all and on an cqual Tooting with the more clagsical civil and political tights.
Whilc the [icld of human rights cannotbe said to be 1 sciénce, itisa holistic system composed
of a multitude of elemecnts. All of these clements are not only critical for the el’f&cuvlc
functioning of the rale of law freughout the world but, equally, if any parl of the sysiem 1s
excluded from consideration or subjugated in any way, then the entire system suffers.
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Section Three
International Law And The Right To Housing

4.1 General United Nations Action
3.1.1 The UN General Assembly {UNGA)

Coverage by the Gencral Assembly of the right to housing has been scaree. Although rwo
UNGA resolutions have deatt with ihis issue, prior (o this no specific measures wore aken:
However, the UNGA has been instrumental in various other ways relevant 10 human
settlement matters. Forinstance, in response 1o the initiztive created with the adoption of the
Vancou ver Declaration on Human Settlements of 1976, this body reviewed the conditions of
human scilements in developing countrics tn 19%0. It found that, since the adoption of the
declaration, conditions had worsened, particularly in urban areas whete Lhe growth of slums
and squatter settlements bad continued unabated.! The General Assembly urged member
states to sirengthen their policies regarding human seullements and to place special cmphasis
on the provision of adequate shelter, infrastructure and services to the people living in
squaiter scitlements and slums of urban and rural azeas.? In 1982, the UNGA desi gnated 1987
2g the Internotionnd Year of Sholter for the Homaless ad hus since contioned Ty ddopi
reselutions concerning the TYSH, as well as annually reviewing and considering the work of
the UN Commission on Human Sertlements.?

The UNGA, has dedicated two lmporianl, yet somewhat vague, resolutions o the night to
housing. On 4 December 1986, the General Assembiy adopted Resolution 41/146 which
inciuded, mter alia, g rci;ucs: io the Commission on Human Righis to devote spesial attention
during 1987 1o the question of the realization of e human right 1o adeguate shelter. The
commission, as noled beiow, adopted a resolution on the realization of housing rights in

responsé to this request.

During its 42nd Session, the UNGA continued 1o show increased interest and subsequently
adopted a more detailed resojution *““the realization of the right to housing®’. Thisresolution,
adopied on 7 December 1987, is notably the most detailed and far-reaching of any such
initiglives by this body on the subjeet of housing rights. Due to its importance and its recent
passage, it is worth quoting the substantive portions in full:

*The General Assembly,

1y Expresses its deep concern that miltions of people do nol enjoy the right o adedquate
houosing:
.2} Reitorates the need to take, a1 the national and intermational levels, measnres to promole
‘theright of all persons to an adequale standard of living lor themselves and their families,
including adequate housing; o : : '
3} Calls upon all staies and miermational orpanizations concerned to pey special atiention
1o the readization of the right 1o adequate housing in carrying ol measures to develop
nalional sheiler sirategics and settlemnent improvement programmes withia the frame-
wack of tite global stratepy for shelter to the year 2000; S
4} Requests the BCOSOC and its appropriae fonctional commissions to keep the question
of the right to adequaic housing under periodic Teview; _
3) Decides 1o consider the question again (ollowing its consideration by the Economic
- Commission and Social Counci] (ECOSOC). ™

Also at its 42nd Session, the UNGA passed several other resolulions elevant to the hum
right ko adegoale housing 3

Thus, we can observe that this body, composed of representatives from every UN member
slale, has shown a favourable endency wwards advocating the realization of housing rights.
It 13 probable thi the quality of states™ reporis on the implementation of the goals and
objectives of the 1YSH, reflecting the measures they have taken for the realization of this
right, as requested by the UN Commission on Human Rights, will determing 1he exient (o
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which the UNGA will continge its interestin the right 1o housing. Although l]1-.? UNGA cannot
be expected to contribute a great deal (0 many of the issues comprising the right 10 t_luusFlg,
il is clear that the last several years have been witness o several steps in the dight direchon.

3.1.2 ECOSOC and the UN Commission on Human Rights.

The Commission an Homan Rights is the principal UN body responsible for the promotion
of human righis. [t comsists of 43 member siates of the UN, clected by BCOSOC, and meels
ouce a year for six weeks {normally in February and March). Whilst the work of the
Conumission covers the entére scope of human rights issues, it has been onlty recently thatany
specilic action has heen taken with respect o (he right 1o housing S Tn Lheir 1986 and 1987
sessions, thecommission adopted twao significant resolulions concerning this right. Theseare
imporlant not s¢ much for their legal significance, as for the formal indication of the
substaniial degree of inlernational consensus surrounding the issee.

Tn Resolution 1986/36 cnlitled * Realization of the right 10 adequate housing™’, the commis-
sion addressed itself (o the realizadon of this right for the first time. 1n addition o recalling
various initiatives taken within the UN coucirning housing, and someof the legal instruments
in which the tight 1w housing is codificd, the commission noied that ““the objectives of (he
TY¥SH are related to the realization of the cconomic, soeigl and cultural rights comained in the
Inicrnationat Covenant on Bconomic, Social and Cultoral Rights (CESCR}) and the Universal
Declaration on Human Righis (UDHR}, and that the Commission on Human Rights could

.make @m important contribution ta the achievement of the abjectives of the I¥SH..."™

Follgwing the estatlishaent of the commission as a useful body vis-a-vis the realizalion of
the right to housing, this resolution provides three substantive points: :

*The Commission on Human Righis...
1) Redterates the right of all persons (o an adequate standard of living for themselves and
. their familics, including adequaie housing;
2} Expresses [is deep concern thal millions of people do not cajoy the nght {0 housing,
3) Decides 0 cuntinue consideration of the realization of the right 1o housing ajgainst the
background of the IYSH...al its 43rd {neat) Session.™ '

 The Commission did jusi tat by adnpiihg Resclution 198722, Tnaddition to this document

being more lengihy, it #lso cxemplified 2 renewed commitment by the Commission 10 the

-right 1o housing, as well as providing an impetus (o states to designate policies towards this

end. The first two substantive points are quoted verbatim from Resolution 1986/36, while the
subsequent four points are more aclion oriented. For example, point three “ealls apan all
states and intemational organiations concerned to pay special attention (o the realization of
the right 1o adequate hausing in carcying out measures for the observance of the TYSH, inter
exfier, by developing shelter strateigics and seitloraent Improvemenl pmgrammcq * Whilst the

following point

“*Invites all states, in-their reports on the implementation of the goals and objectives of the
TYSH, to reflect the measures they have taken for the realization of the right to adcquate
housing.” Finally, the resolution concludes with a request that “‘the Secrclary-General
sive due altention w© the gucstion of promoting the right to adequale housing in the
imformation be is (o provide 10 the General Azscmbly on the realization of the objectives
of the TYSH and that he transmit this information 1o the commission at its 44th Session.”™®

This comparatively forward-looking resclution was adopted by a roll-call vote of forty o
ngne, with only the US and Japan absiaining.” It is difficolt 10 judge to what extent the
commission will continue or discontinue its coverage of the right to housing in its future
sessions. However, if the 1988 session of the comimission is anything te judge by, one should
not expect (o much. Despite the factthat the 44th Sessionof the commission took place only
two monihs after the (eeminztion of the IYSH, that there had been an eacouraging trend in the
past few years concerning this right, and that Habitat International Coalition forwarded a
detailed request Tor action o the commission'?, the later has not only rarely mentioned the
issue, bul has also decided against any substaniive action, deciding enly to keep the jicm cn
the agenda. While the commission should always be kept in mind as one human rights body
capable of acting and respending 10 issues concerming housing rights, it is also apparcnd that
the Commission s anlikely to carry out any major initiative w:.l.hraut sTong pressure being
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exerted by NGOs and community based organizations mvolved ;wilh housing rights.

The ECOSOC has also been active rocently in the arca of houging rights, In their 1987
Session, they adopied two resolulions in this area: Resolotion 1987/37 on the International
Year of Sheher for the Homeless and Resolution 1987/62 on the realization on the right to
adequate housing.'" The first of these is somewhat of a repetition of those resolutions adopted
by the commiggion and the UNGA in thal they are positive yelsomewhal vagoe in gabaiantive
terms. However, the sceond of these iexts is important for its more snbstantial approach to
the question ol housing rights at the inlemational lovel, While il dogs not go into detail
congceming the delinition oF housing rights for instance, it doas indicate a tentative step in that
direction, The final [our clauses are interesting and state the following:

“*The Economic and Social Council ... 3} Calls upen all states and international organiza-
tions concerned 1o pay special allention 1o the realization of the right to adeguate housing
1n catrying oul measures for the obscrvance of the TYSH, inter alia, by developng sholter
srategies and sctiloment improvement programmes; 4) Invites all stawes in their reports on
the implementation of the goals and objectives of the IYSH, ta devote a special section on
the nationak measures and actions they have aken to promoie the realization of the right to
adequate housing; 53 Decides (o appraise, at its fivst reguliar session of 1988, the resulis of
efforts 1o realine the right to adequate housing dering [YSH; 6) Invites the General
Assembly to pay due attention 10 the question at its 42nd Session.”

i The resolution of the 42nd Session of the UNGA - was the result of point six of the ECOSOC

resglution, whereas the national reporis (point four) on the IYSH, summed up in a document
by the Secmla:y:-ﬁuni:ral, donot reveal a consisient pattern of discossion of housing in human
rights terms,'* Within the section called **Goals and Accomplishments: action at the national
level, there ane no sections solely on the right 1o housing, but one dees find coverage of |
imporant political points-such as the “‘enabling approach™. Moreover, only a very small
percenlage of the member slates of the UN actually sent reports of any significance,

Because the Commission on Human Righis and its sisice organ, the Seb-Commission on the
Prevention of Discrimination and for the Protection of Minorities, have become increasingly
cangerped with the implementation of economic, social and cullural Tighls in reeent years, i
is probable that more work will be carricd oul or spansored by them on the right to housing
provided, of cosrac, that NGO partictpation within these bodies is signilicant cnough o
persuade Liem and states that action is worthwhile and imperative,*® Pragmatically though,
financial, political and Glher constraimis will imvariably continue to dictate many of the
actions of these bodies. '

2.2 Tha UN Charter and the Universal Deciaratmn on Human Righis

W1I,h1n the UN Charlcr {the legal imstrument whth binds UN member states to the common
marposes and Tunctions o6 this organization and which was adepted in 1945) several reler-
ences are made concerning the general protection of human rights. Mostimportaniy, Article
55 states (hat “the UN shali promoic ) higher standards of living, (ull craployment, and

- conditions of ¢conomic and social progress and development; b} solutions 1o intemational

ecomomic, social health and related problems....; and ¢ wniversal eespect for, and obsarvance

_of, human rights and fundamentsl freedoms for all...” In Article 36, members of the UN

pledge 15 achicve the principles sct forth in Article 55.

Ag the Charter itself does not conlin any specific human rights provisions per se, the Tights
mentioned required elaboration. This was accomplished three years later with the adoption
ol the Universal Declaration on Human Righis in 1948 (UDHR,). Itis here that one of the ficst
internmional codifications of the hurman right 10 kousin g was proclasmad In the of[—qum.ed

CArticle 25{1) it is prowdcd that:

““Everyone has the right 1o a standard of living adequate for the healih and well-being of
his tamily, including food, clothing, housing and medical care and nccessary social
- services, and the right 10 security in the event of uncmpioyment, sickness, dmah;luy,
widowhaood, old age or other c1rcumstanocs beyond his contral

This imitial formulation of the :rjght to hnusmg i in gﬂnﬂrﬂl terms, but it is clearly intended



14} Alston, Philip, "Interng-
Henal Law and the Right to
Food™ in The Right b0 Food
feds, Alsten and Tomazenwski
1884}, p, 22,

1.5}” See note 3, Scchon P
notes, p. 53.

15} Ibid.

17} See UN Dog, ACOMNF/
05 and Leckia, Scol, “The
Right to Houging™
Mewsletter Mo, 20, Decem-
ber 1987, pp. 18-19.

in SIM-

International Law and the Right to Housing

o apply 1o more than the provision of 2 ool over ona’s head. ““Adequale’ must be
inlerpreted in this condext o include the social services necessary for a reasonable standard
of living. Imporiantly, this is a right which should be guaranteed where *‘circomstances
beyond his control’ have prohibited the individual fulfilling this right for himsclf.

The legal status of the UDHR under inlernational law is crucial particularly for those slates
which have yet to ratily both of the covenanls which further elaborated the contents of this
instrument; Becausc il is a declaration, i is ofien referred 10 as a '‘common standand of
achievement'’ 1o which all states should aspire but not be bound o in international law.
However, while it may have been an aspiration 40 years ago, it wounld be difficult 10 argue
today thal the DDHR is not partof inding inlernational law. A number of arguments support
this view including the fact that the UDHR is an amhoritative incrpretation of TN Charter
provisions amd 3lso that it has been mepeatedly reaffirmed and cited by the wsternational
caommunity and by individual states.'* Some writers have pointed out that it has goqaired the
status of jus cogens (or binding law) in intemational law, by rcasoen of the consistent pragtice
of states as well as international insiilyions of invoking its provisions.”® According to this
vicw, il now forms part of customary inlemational law and is, therefore, legally binding on
al} states, nolwithsianding (heir membership within the UN. "Additionally, this approach
guins credence when it is considersd that this instrumeni 33 directly applicable to those states
whaose domestic Iegal systems aglomatically incorporale customary intcenational law,'s

Between lhese iwoapproaches lies a middle way. Thisperspective argues that the declaration
i3 binding on member stites of the UN, not because ol its ransformation into Cusiomary inter-
nalional Taw, but because these stuwes have expressly accepted these obligalions, most of
which arc dorived from the UN Charier, Although there does not yel €x151 2 CONSERs0s 4s 1o

. the juditial statws of the LIYHR, therc are enguestionably very solid and substantial grounds

[or stating that at present it is binding on UN members, anid for arguing that 1L has a place
within ¢ustomary miernational Taw, therefore lopally binding states to its norms. Thus, with
regards ko the right 1o housing as stated in Article 25(13, itis apparcnl hal UN member stales
at least, and perhaps all states of (he world, are legally bound to implement this right. While
this paint applics 1a he inlernational commynily as a whele, its e significance is clearly
atmed at those states which have not ratified the CESCR or othet instruments which ¢nshrine
the right 1o housing. For thost stales, the obligations in the UDHR include each ol those
brictly outlined above. Before wming to an examination of several other important legal
instruments, it shoutd be moted that this declaration also contains scveral ather arnicles
potentially relovant to the right 1o bousing. These are, inter alia, Articles 22 and 28 which
glate:

*22, Bveryone, as & member of socicly, has ¢he right 1o social security and is entitled 1o
realizalion, through national ¢lfort and international co-cperation and in accordance with
the organization and resmirces of each staté, of the economic, social and culral rights in-
dispensibio for his dignity and the {ree developnient of lis personadity.””

£*28. Ewveryone iz cruitled o a social and international order in which the rights and
Irecdems set forth in this Dreclaration can be ully realiecd.™

3.3 The Vancouwver Reclaration on Human Settlaments

Partly in responsc to the resvils ol the Stockholm Conference on the Human Environment
held in 1972, the UN decided to sponsor a similar conferencs four years later in Vancouver,
This UN inidative, the Vaoeouver Conference on Hutnan Seitlements in 1976, at which rep-
resentatives from 132 states and numerous NGOs were present, provided the impetas for an
important document relating to kuman rights. The Vancoever Declaration on Human Seule-
ments provides (e most farreaching delincation ol legal goestions relating 10 housing,
sheiter and accompanying services.'” Beoause of its stams as a declaration, it cannot be con-
sidered as a legally hinding instrument, and it would be difficult 1o say that it consiitules an
element of customary international law as well. Nevertheless, this unique text does indicate
an inlermaticnal consensas concerning muman settlement policics, as well as asgisting inthe
clarification of the human right to housing. While it could be difficult to base a legal
argument on the right (o housing solely upon this instrument, it can act as a stmng
substantiaiing basis of this right.

Although this declaration is generally concerned wilh the broader realm of human settle-
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mants, there ave various clauses relating dircetly to the basie needs of bousing and shelter. For
instanee, in Patagraph § of Section 111 T,he r ght ) housing is re-affirmad with the statement
thit:

“adeduats shelter and services are o basic hiiman right which places an obligation opon

covernmenis 10 ensure their attamment by afl people, boginning with direcl assisiance o

the least advantaped through guided programmes of seif-help and community action®’. 1t

adds further that “govcrnmenlb,uhu uldr.,ndwvuur oremove gllimpediments hindering the
- AAINMEHT {}l’ these poals ™

Onee agam tha question of housing 12 approached in 1erms of rights and with governments
designated a2s the main body obliged to implemcnl these,

The centzal principles of the Yancouver Declaration are elaborated in four regpects: quality
ol life; disadvantaged groups; discrimination: and aclive measures. Each of these, in a sense,
further c:lanl'lcs bﬂﬂ'l the contents of this right and ihe levels of duty assumed by siates.

The nokion of qua]:t}t ::rf life, as it relmeq o hﬂuqlng, comstitates & basiz for the gencral
principies of This instrument. An example of this is Principle | which provides (hat

"1he improvement of the quakity ol Iife of human beings is the most important ohjective of
every human seitlements policy. These policies must facilitate the rapid and continnous
impravement in the quality of life of all people, beginning witk the satisfaction of the basic
nesds of food, sheler, clean waer cle”’

With this clause, a ¢icar link iy Jraven between the conditions in buman seilements and the
qualitalive aspects-of life so crucial wo human dignity. Just as these two arcas arc brougln
togeiher by this provision, the latter concept is broadensd to include the disadvaniaged groups
within society. Inthis way, emphasis is placed upan women, chifdren and the infirny, as well
as those expelled or homeless people who have been misplaced by natural or man-made
catazirophes, and especially by acts of [areigh aggression.

The most important provision conceming discrimination with ecgard i human settlements
ig Principie 8. Thisprovision stats, that “of special imporiance is the elimination ol social
and racial segregation through the creation of better balanced communities, which blend
different sociat groups, occupations, housing and anenitics.”

Finally, this instrument provides a scrics of recommendations encouraging stakes to improve
housing conditions in their respective countries, They include *“the responsibility of govern-
ments to ciLablish human settlement policies leading toa progressive improvement in human
well-being ™, Furthermore, < a human settlement policy must seek a harmonious integration
or co-ordination of 3 wide vaticly of components including; far example, popolation growth
and disiribetion, employment, shelior; [and use, infrastrocturs and services, and goveramenis
must create mechanisms and institutions wo develop and implement such palicies™. Finally,
the Tast guideline of action slaes cmpbadcally that ““the international commuonity must
constantly refer 1 these principles and, at the same time, seek new and more clicclive ways
t support.the self-retiant development of lhusa soviclics thal are siruggling to meet the
humdﬂ settlement c!ta[lcngcs facing ﬂ‘lcm

ThlS.lll'liquﬂ instrumc.nt las neitier lived 'up t0 its expeciations nor have many of its standards
been implemented. The Vancouver Conference and its subsequent declaration were largely
tesponsible for supporting the crealion of the Cenire for Homan Settiements and was an
impetus forthe IY SH. However, in concrete terms living conditions inthe human seulements
of the world bave nol generally improved aod, in many inslances, have actoally become
worse, This does nel imply a faiture on behalf of this instrument. Kather, i subseinliales the
poinl that ultimately the implementation of any rights, in particular those (o -adequate
kouosing, will be contingent upon the pricrity given them by the governments concerned.
Comparing the stams of housing conditions with the provisions of this instrument, or all other
legal provigions relating to housing for that matter, clearly revesls thal, whilc the law may be
imperfect and may need some changes, it is by and large (he lack of initiafyve by states that
conlinges to inhibit the ripht @ housing [eoen becoming a Ieaht}' for all (e world's

mhahltanb} 1
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3.4 The International Labour Qrganization {ILO}

The Intemationz] Labour Orgagization is one of the most active and successfbi inker-govern-
Tienis) prgaiiaanons conuerned with the peottciaon and promoion of komsm tights, Tuis one
al the several specialized agoncies of the UN, with ils mandate covering areas such as labour,

.gmployment, discrimination, frecdom of association, ocoupational safety and so on. One of

ks organizaiion’s more unigue attriboics s ils ripartite structore, composed of govera-
menis, cmployers and wade enioms.  This pluralistic make-up has enabled the TLO 10

-accomplish a great deal since jts inceplion in 1919 ander the Treaty of Versailles, In gﬂnara]

ierms the ILC has adopted over 170 legally binding-conventions on 3 variety of human rights
inzpes.  Worsover, the machinery ased by the IO for implerenting s instrgmonts 12
arguably the best of ks kind in the international community, While the majority of their legal
doctrines. concern various clements of abour law, the rights of indigenous peoples, discrimi-
n2lion and 50 on, a lew of them also deal with components of the man Tight 10 housing.

These are Recommendation 115 concerning workers® housiag and Cosvention 117 concern-
g bagic aims and siandardy of social pnticy. These contain televant provisions direcily and
indirectly related wothe Tight 1o housing and will be discussed in dewil below. In addition to
these initiatives, the LG pessesses a groad deal of technical capability, which, if appiied
wisely, could contribute greatly wwards improving housing conditions worldwide. Thus, in
this sub-chapter we will discuss the legal manifestations of the right (o housing within the
mandate of m:: ILG, followed by an gnalysis af the role ol the ILO in gencral housing matiers,

Recommendalion 115 concerning workers? housing is the most comprehensiveof the ILO in-
slruman!s concerned with hausing issyes.® This instrument was adopted in 1961 and due to
its status as & recomm eodation, does nol ereate legally binding obligations formember states.

In contrast 1 conventions which do create such obligations For siatcs which have ratfied

- them, recontmendations are intgnded as guidelines for icgislation and practices countrics
- inay wizh 10 adopt on cerlain subjects, and often acl as a supplement 1o convenidions.® Thus,

i the preamble of Recommendation 1155 is stated that each member {of the WO should,
within the framework of its general soctal and ceonomic policy, give effect o the ... general

principles in such a manner as way be appropriale under sational conditipns.””

This instrument covers the following areas: objectives of natipnal housing policy; the respon-
sibility of public authgrities; housing proviged by employers; financing; housing standards;
measuies w pramote clficicney in (be building industry; hoose building. and employment
stabilization; and tow, country aad regional Planning, Some of these themes are expanded
upen in the second park of this 12Xt and given geeater delineation, This recommendation is
onc of the most detailed international legal instruments concernad with attributes of the right
te housing, though ivis not binding. However, becapse this insooment was drafied in 1961,
i is oowned in many areas with srne-of 1is provisions Being wholly imappropriate wilay.

The preamble of this [LO inﬂm menl cullines the background leading up to its adoption and
includes the following provision linking the ILO with housing concems:

“Whereas the Constitution of the ILO provides that the organization ghall promote the
objects ses forth in the Declaration of Philadelphia, which recognizes the solemn obligauon
of the TLO W lonber among nagions of the woild programmes whicth will schieve the pro-
vision of adequate housing.'"™ -

Alter notin 2 that the recommenda tion is applivahle o all workers, it delineates what dught
1 bathe objectives of 2 national howsing policy. One critical abjective outlined provides that

it shounld be an objective of national policy to promote, within the framework of general
hausing paliny, the construction of housing, and telated commaunity facibings with a view

0 cnsuring that adequale and decent housing accommodation and a avitable Jiving
environmenl are made available o all workers and their famitics. A degree ol priority
should be accorded to those whose needs are most urgent.”™

Redated 2 this, it also enshrines the principle that cvery family should have a separate and

self-coniaingd dwelling if it so desires, and (hat workers® hoosing should be given a degree

ol priority which takes into account bath the teeds and the requiremenis of balanced

economic development, shauld such housing aims r.:ompctu directly w:Lh other programmes
for ECG“D]‘I‘IIG grawth and developinent®

17
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. Among te responsahiliies of pubhc auborites mengtoned 15 e prerogalive of seting up 4
_central body which would link all public authorities involved in housing isspes. According

1o the recommiendation, the responsibilities of this body would be 1wofold; 1) to study and
asscss Lhe needs for workers” hoosing and relared community (acilides; and 2) to formuolate
workers” housing programmes 1 include measures for slum clearance and the rehousiog of
Slum.dwcllers, Tt is evident that the second obligation is po longer an appropriats response
to the many “illegal'™ slums that pervade the urban cenives of the developing warld.
However, at the end of this instroment the queston of squatter clc.amu:;e isagain considered,
Ponciple 46 L‘nus proclaims that:

“With a view 1o combatting slums, the competent authorities, it collaboration, as
Appopriate, with civic and other ofgandsaiions condommed, 83 ol o with landlovds, home
crwmers and tehants, should ke all practicable measares for the rehabiltation of slom arcas
by means such as renovation and modernization of structures which aze seitablc for such
gotion and the consgervation of buildings of architectural or higtorical interest, The
compelent authosities should also take appropriale aclion 0 ensure adcegeate housing

_ accommodgtion for families which may be emporarily displaced during the period when
such rehabiliation is being carcicd out ™ .

Nonetheless, the currently accepied wisdom concerning sqoatier and slam policies differs
markediy from this clause; a clause which in one way conld justily mass forced evictions.
Moreover, it does not take into account many of the key issues of today concerning

" affgrdabiiiy upaoidicg vorsus ehaliftiaiion, Grmcial concems, enabling sirakeygies, sett-

help and so on.

Finaily, this section of the recomméndation concludes by recommending the co-ordination

-of paablic dmd privaie resources for the constractivn of housing: that whena tontinued inciease

in housebuilding capacity is required, cconomic development programimes should fnclude
measures 1o provide the necessary resources to carry this out; and (hat public autharilies
should assume responsibility (or providing directly, or for stimulating thr: provision of
workers' housing on a rental or hote ownership basis, -

In the scctions cnnccrning financing several impurlam points are addressed. One of these
states hat: “*The competent authorities should take sych measures as are appropriale (o
ensure the: execution of the accepted programmes of workers” housing by stcuring 2 regular
und continuogs provision of the necessary fimancial means.”" Inamore specific provision we
find that *“public autharities should endeavour to ensure that public and private facilities for
loams on reasonabls teems are available o workers who wish o own ar to build theie
dwellings, and shoold take such other sleps as would facilitats home ownership.”” From these
lwo measures alons, the degrec to which public authorities are scen t¢ be responsible for
crcating conditions conducive to the realization of the right 1o housing is quite high.

While thenotion of governmiental responsibility is set farth in very recognizable terms above,
itisalsocuatlined in the contextofhousing standards; which, in & way, form an importani basis
{or determining some of the content of the right 1o housing, at least in physical erms. In
gengral terms;

““the competenl antharity should, in erder lo ensure sirpciural safety and reasonable levels
of decency, hygiene and com(ort, establish minimum housing standards in the Jight of local
conditions-angd take approprials measores 1o enforce these standards®*.

These standards are uniquely delineated in seven categ'nrfes and should relate to:

*“1) the minimam space per person or per family as expressed in terms ol one or more of the
following, due regard being given to the peed For rooms of reasomable dimensions and
proportions: ) floof grea; b) cubic volume; of ©} sire and nomber of rooms;

2y the suppiy of sale water in the workers” dwelling in such ample quammcs a8 10 provide

- for all personal and household ases:;

3yadequate sewape and garbage disposal sysiems;

43 aprpropriate protection against heat, cold, damp, nodse, fire, and dlscas&-can}'mg ﬂmmals
wnd, in particular, Inscots; -

3} adequale sanilary and washing fapilities, \rcnulaunn cooking and storage fac:lmes amd
natural and artilicial lighting;
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&) a minimutn degree of privacy both a) between individual persons within the household;

and b) for the members of ke household against unidue disturbance by extemal [aclors;
7 suitable separation of reoms devoted to living purposes from quargers for animals.™

OF course, it should be regalled that these standards, unlike many of the housing regulations

- found in developing countrics which frequently force shum dwellers and squaters forther

towards the edge of “illegality™, are designed as minimum necessities which should be
afforded to all in the quest towards the realization of the right to housing. In a sense, these
skmdards cmbody an copowering 100! of Faw, rather than play & repressive role, which is so
olten the case with housing regulations.* '

In addlition io these physical standards, Recommendation 1 15 alsoconiains provisions whick
facus more upon (he eovironmental Falors concerning human seitlcments and which add o
the process of determining the contents of the right to housing. Five of these are of sufficient
impostance to warring their full delineation, Principles 41-45 provide Lthé folowing:

41y Workers' housing should, in 5o {ar as s prachicable and taking into account available
public and private teansport lacilities, ho within casy reach of places of crployment, and -
i close proximity to community facilities, such as schools, shopping centres, recreakion
arcag and facilitics {or all age groups, religious facilities and medical services, and should
he s sited as to form altractive and well laid-out neighbourhoods, incleding open SpUce;
42y Inthe design of houses and the planning of new commmnities for workers, every effort
should be made to consuli those bodies representative of fulwre occupants best able 10
advise on the mosl suilable means of mecting their housimg environmental needs; 432 The
siting of workers® housing should Lake into consideralion the possibility of air pollution
from factories, and Wpographical conditions which may have an important bearing on the
disposal of surfacs rua-off and of sewage and other wastes; 44) In ihe construction of short- -
{ifc housing il 1s parlicularly imMporanl (2 Snsurs community planning and control over
“density of occupancy; and 43} It is desirable adopt the principle of providing in towns
and cities for interrelated zones, such as residential, commercial and industrial zones, with
a view o ensuring as agrecable an environmen as possible for the worker and his family
and 1o minimizing the time spentand risks incurred by workersin going (oand from werk.””

This recommendation, while containing some legal principles perlinent o hf:bus"mg Tights
overall, exemplifies in general the infernatianal perceptions of housing nearfy thirty ycars

. ago. Many of its clauses, if advocated welay would incite putrage rather than acceptance.
. Therciure the tecommendation to revise this instroment by the govemning body of the ILO is

a-welcome sign and one which should be pursued by NGOs and community based organiza-
Lons.

The relevani provisions concermng housing within the legally binding Convention 117, while
impartant in the overall coniexi of housing rights, js, neverthcless, far less si gl}iﬁuantin sub-

_ stantive werms than those found in the instrument above.

Convention 117 concerning basic aims and standards of social policy, adopied in 1962, men-
Lions housing in two central lrameworks. In the non-binding preamble of the convention il
is considered that ““all possible steps shonld be taken by appropriale inerngiional, regional
and maliohal measuTes (- promele improvement in such fields as public health, housing, n-
trition..." " Tn the substantive parts of this instrument, housing is congiderad in the overatl con-
text of the improvement of standards of living and in provisions concemitg migrant workers.
1n the First respect, Article 5 is important. Not only does this provide that ' Measures shall
be taken 1o secure for independent producers and wage carners conditions which will give
them scope 1o improve living standards by their own efforts and will ensure the maintenancs |
of minimum standards of living...'*, but it also substantiates the position of housing in the
category of basic needs by providing in Article 3(2) that: *In ascerwining the minimum
standards of living, account shall be taken of such essetiial Family necds of the workers as
food and its nuintive value, housing, clothing medical care and education.” Thus, the
concopi that sell-help schemes arc crucial lor theimprovementof standards of living has becn
legally enshrined. Therelove, itis reasonablo 1o assumc that at least under the wirms ol this
binding instroment (although only 29 states have ratified it)%, a legal argument could be
forwarded stating thal, not recopnizing that housing needs might be more appropriately
promoted if scope was given (o individuals to do 50 themsclves ¢.g. the enabling approach,
might be acting in violation of 1his convention. '
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The provisions of this instrument conceening migrant workers are also of central importance
doe Lo the conditions many migrant workers are forced 1o face when they leave their homes
in search of work. Anexample of thisis Arlicle 6 which provides: *“Where the circumstances
under whicit workers are employed invelve their living away from their homes, the lerms and
comditions of their employment shall 1ake account of their normal family needs.”. Also per-

tinent is. Article 2 which obliges stales parlics 1o consider that: ©* Where workers and theie

familics move from low-cost wo higher-cost arcas, aceount shall be taken of the increased cost

“of living resulting from the change.”” Should these two provisions be imterpreted to apply to

allmigrants, both from the country itselt and from othes Gations, then its application has a po-
tentially large role 1o play with reégard (o those secking employment in the urban centres of
developing nalions. Hence, not only should such a migrant workes be entitled ro visil his or
her Famity oma regular basis, theeeby not having to sacrifice any job sccarity e or she might
possess, bui also Lthese provisions could apply to the reqmre.mem of govemments 1O COsute
that satisfactory wiges are guaranteed.

In addition o the various legal initiatives undertaken by the ILO relating 10 housing issues,
the compelence of this organization 1 play a pasitive Tole with respect to improving shelter
conditiens throoghout he world is relatively far-reaching. This can be observed from a
number of angles, many of which are included in a resolution adopted by the Inlcrnalional
Labour Conference ai its 73nd Scssion in 1987, Resolution 111 congerning the International
Year of Shelier for the Homeless and the eode of the ILO, puilines the curment perspectives
taken by the ILO towards the: question of bousing in general terms. Theresclution beging with
sevoral considerations concerning the current status of howsing problems theonghout the
world, the causes of these, the crisis in the building indusiry in many countrics, the legal
foundations of the right 1o hausing and a welcoming of the IYSH.* In delineating the role
of the 11O in human settlements issues, the resolulion stresses **the sigrificant contribution
to be made by the ILO, within its specific field of competence, 1o the implementation ol the
campaign (of the FYSH), in conformity with the solemmn obligation of the organization onder
the Dreclaration of Philadelphiy (which outlines the mandate of the TLG) to further pro-
grammes ampng the nations of the waorld to achicve the provision of adequate housing.™
Enmphasis is also laid opon the {act that an effective intemational campaian Tar the creation-
of honsing For the hemeless will have a sigrificant and stimulating irpact on theemployment
situation in many ¢ountries, in view of the labour-inlensive character of the conslruclion
industiry and its multiplicr cffr:.ut i other sn.umm of the coonomy.

Wilhin the subsianlive pmwsmns of the msnluunn, the ILO invites governments, in consul-

Lation with employces® and workers’ organizations to do the following: “*a) intensily their ef-

forts with a view 10 achieving the aims and objectives of the [YSH; b} increase sigmificanily

gilocations for housing and adopl concreie and appropriate programimes o improve housing

conditions ol the population, especially the poor and disadvantaged and those living below’
the poverty line, and treal thig as a malter of urgent priority; &) pay special aliention o the

problems arising {rom Gamilies living apart becase of workers having io take upemployment

away from home; d) cosure thai, in addition to the quantitative effort involved in the

campaign For shelter for the homeless, adequate allention is also given 10 the qualitative

factors, partwcalarly the sanitation and safety aspects of dwellings, and that the utilization of

indigenous methods and consiraction materials is given due consideration; ¢) cncourage

cmployers' and workers® organizations, co-operalives and other relevant organizations, as

well as the private scoior, to.contribute to the promoticn of low-cost housing and its upkeep

and the restoration of exisling housing lacilities capable of repair, particularly for the low--
income groups, and ko assist them in obtaining the necessary facilities necded Cor this purpose,

such ag land, credil and material, iechnical and other help: and £) adopt, where appropriate,

cttective and ¢quiible measores, including legislaion where appropriate, COTCeIning

televant house rents and security of tenure to prevent the exploitation of tenants and prntml

the rights of ail parlics concerned.” &

Following these recommendations for action 160 the 150 member states of the ILO, the
resohntion continues with calls 1o the Governing Body of the ILO to take several actions. In
one instance, the Governing Body is requestod “*to urge poverniaents of the member states
Lo embark on a vigorous campaign for the creation of adeqnate and affordatyle housing asa
means of contributing to the ful{ilment of the ILO’s policies and propramimes concérning
employment and basic néeds, ™™ Tnlegal terms, the Governing Body i3 impostantly entrusted
with in¢luding on the agenda of a forthcoming scssion of the Inteenational Labour Conference
the revision of Recommendation 115 on workers' housing, which was discussed above.™
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On the mioee technical side of things, the Gaverning Body is called upon to instect the
Director-General of the TLO 1o accomplish certain tasks, Namely, (sphe should:

*+1} intensi(y cilons iohelp (o achieve the aimsand ohjectives of the I'Y SH by concentrating
an aspects relaling 1o employment, waining for setf-help schemes in community services,
whether in urban of rura!l areas, the fomial of informal seclors, the development of
employment oriented technology. and the planning and exccution of large-scale employ-
ment oriented public works programmes, especially housing; iij stren gthen the TLO's
technical co-operation activitics designed (0 assist CONMINICS in promoeting simple boilding
technigues and the produciion and use of Jocal materials; iii) promote popular participation
in the construction and maintcnance of workers” housing, especially through housing ¢o-
operatives, self-help housing schemes and the promotion of relevanl actvities of employ-
ere and trade unions... remind mefaber states of the aced to consult and seck the active co-
operation of the representatives of workers and cmployers' erganizations on the elabora-
tion and impiementation of all aspects of housing and human settlement programimes,’”

Thus, fhe competence of the ILO in technical and legal terms 10 &ot forcefully and effectively
in the area of housing rights is indispulable. It is clear from the provisions of this resolulion
that the ILO has certainly adopted a progressive approach o the question of housing and
intends lo carry oul anumber ol initiatives aimed apimproving housing condilions throaghout
the world. Moreover, the accessibility of the ILO to NGOs, wade unions and the like is highly
commendable and, as such, gives a gond opportanity o these groups to conliiue toparticipate
consiructively within (his organization. This will hopefully be the case for the extended
fnare. - :

3.5 Regional Initiatives and Instruments

In addition to the varions legal initialives aken al the international level, several oihes
regionally oricnted human rights mstrnLmenis have been adopted. There are threc regional
sysiems of human rights,  Wilhin the Americas these are under the auspices of the
Organization of American States QAS); within Africa they 4 puided by the Organization
of African Unily (OAL) and in weslemn Europe they are pader the Council of Europe. The
valuc of regional systems ol human rights is manifold and stems cssentially from the culteral
and political histories each of thess regions has caperienced.  Ag such, the humah rights
perspective laken within cach of these syslems is basced upon these similarities and 13 cxem-
plified in the Jegal 1exts adopted by them. With reference to the right o housing, these
regional systems are anguably more notable for their Tack of coverage inthisrespect. In facl,
very fow of the central buman rights instruments within these regional organizations are
direclly concermed wilh housing riphts. However, a broad reading of some of the provisions

.cantained within these legal texts could be construed as implying & right (o housing without

actually stating this in 8 de jure sense. Thos, whal follows is a detailed look into the
compunents of the most appropriale regional instruments which relate to the human right (0
housing in specific and general crms. :

3.5.1 The Inter-American System of Human Rights

The human rights protected under the Intor-American System are s¢t forih in three principal
documents: the revised OAS Charter, the American Declaration on the Rights and Dhaties of
Man and the American Convention on Human Rights.® The OAS Charter of 1948, like the
UN Charter, cstablishes few precise rights, yel does conain broad coonomic, social and
cuitural standards which could be interpreted to imply the existence of such rightz? In
Article 31 of the OAS Charter we find that ““To accelerate their economic and soclal devel-
opment, in accordance with their own methods and procedurcs and within (hs framework of
gemoceatic principles and the institations of the Inter-American System, the member states
agree to dedicate every elTort 1o achicve the following basic goals... k) adequate housing for

-+ all sectors of the population; and 1) urban conditions that of et the opportunity for a healthiul,

productive and fuillife .."** Although these two provisions could be consirued td incorporate
the tight to housing within the OAS, he utilization of the term **poals”' probably implies the
non-fegally binding nature of this provision. However, this does not mean that these
provisions could not be used to enhance the claim that honsing rights do constilute soma Type
of lexal obligation for states in the OAS. In conlrast, however, within the iwo authoritative
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sources of human rights inthe OAS, there is cxpress coverageof econoniic, social and cultural
rights. . .

Article X1 of the American Declaration of the Rights and Duties of Man siates that HEvery
person has the right (o the preservation of his heakh throngh sanitary and social measires
relating to food, clothing, honsing, and medical care, to the extent permitted by pablic and
community resources.”"™  Additional rights relating to the right of assembly, association,
work and so {orth further elaborare the right (o housing because of their dicect links to this en-
litlement.”™ Similarly, (he right to be protected from eviction is formulited 1 s0me extent
with the provision in Article IX that *‘Every person has the right to the inviolability of his
home,” ' : . :

Another instrament, now of little significance, is the Inter- American Charter of Social Guar-
anices, also adopted in 1948, In this document, the staies of the DAS {with anly the US ab-

staining) proclaimed that *“Waorkers have the right 10 share in the cquitable distribution of the

national well-being. by obtaiting the necessary food, clothing and housing at reasonablc
prices.” " However, he Charter’s provisions conceming the actual achievemant of its norms
are such that il has essentially been ignored over the past 40 years.” Nevertheless, with the
codifications of relevant rights within (his charter and the declaration, the guestion arises of
the extent of OAS obligations regarding the implementation of these instruments. Before dis-
cussing this, an analysis of the American Convenlion is necessary, in order to provide a com-
prehensive piciure of the pertinent rights within the OAS. '

viember siates wirtch have railied tiw American Convention are indisputably under 3 legal
obligation to respect the rights and frecdoms recognixed in this instrument and to ensure for
all persons subfect to their jurisdiction the free and (ull exercisc of those rights and
frecdoms.®  Similar to the European Couvantion an Humus Rights aed Fundamental
Freedoms, the ACHR is almost cxclusively concerned with the protection of civil and
poiitical rights. The one caception 1o this is Aricle 26 which, in gencral terms, provides that

“"The states” parties undertake 10 adopt measares, both internally and throngh intemational

. o-operation, expectilly those of a techmical nature, with a view to achicving progressively,
by legislation or other Appropriglc means, the full realization of the rights implzii in the
economic, socigl and cultural standards sei forth in the Charter of the OAS as amended by
the Protocel of Bucnos Ajres, "%

Wilh, rcapc:ur; to the normeability of rights, the ACHR also codifies Tighis rolatng © Brivany,

- ussembly, association and property.™ Anicle 21 concerning the right to propetty is umique

in 3 limitational sense by stating that *‘Everyone has the right to the use and enjoyment of his

- property. The law may subordinate such use and enjoyment (0 the interest of society.” With

this clause inmind, iis loreseeabic that o lepgal areament could be formuialed aiming towards
a more cquitgble distribution of land within the Americas. However, in terms of 8 specific
relerence Io the right o housing the ACHR s left wanting. :

For several ycars the OAS has wried to rectily the lack of coverage within the Inter-American
System of economic, sacial and cullural rights, The main way hag been the dralting of an ad-
dititmal protsool oh Sconomic, social and culniral Rghts. In 1982, the General Assembiy of
the OAS instrucied the General Secretariat to proparg a preliminary draft protocolalong these
lines. This began a process which was essentially suspended after the American Convention
on Human Rights chose not to include economic, social and cuitural rights, bt rather to refer
1o them in the context of the Charier-of the OAS, which is reflecied in (he terms feund in
Article 26 of the ACHR. Onec an initial draft was drawn up by the Commission and -
considercd by member siales of the DAS for comments and recommendations the first
preliminary draft was completed. Within this draft the right 10 housing s mentioned twice,
In the context of family life, drafi Aricle 10 provided, that **In order to give the.family the
protection owed to it by the states, the states shall adopt adeqoate measures to: ...{iv) Promote
he construction and improvement ol housing; facilitate purchase by workers, in such a way
that they have access to creating adignified and steble family environment,, *** Whereas in
draft Article 11 it was stated that **The states parties recognize and, as far ag (hey are able,
undertake sicps to adopt the mostsuitable measures so that the inhabitants of their respective
tervitories have adequate food, housing and clothing. They undertake,. insofar as they are
able, to promolc measures designed 1o give effect 1o the right of all people 10an adequate stan-
dard of living and (o a constant improvement in their living conditions.”**?
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Giving a forther boost w the right 1o housing, the Inter-American Com mission on Human
Rightsin their 1984-1985 Arnual Reportmade varions proposals on the preliminary draft and
on the fuluze shape ol 2 protocol 1o the convention. For instance, they slaled that *“The right -
to health. should be accompanied by the right o enjoy oiher social condilions closely
141
Thereafier, the Commission itself was entrusied to complete another dralt incorporating the
turther views of staics and (heir own recommendations. Towards this end, a seminarwas held
o the international proteclion of cconaraic, soeial and cultural rights, which brought together

distinguished specialists in the field. They also reconsidercd the texts of other international

ingtruments of this nature aiming ko have the protocol cotrespond with them. However, and
despite these measures, the final draf of tse additional protocol completely facks any
mention of the Tight 1o housing. Even within their descoption of the contents of the right 1o
health in the 1986 draft, there is no mention of bousing unlike the previous year, This is not
10 sy Ut & right 10 housing cannot be inphied or assumcd from the current text. For there
docxist, within the contexis of the right to work, the right to social security, the right 1o health
and the: right 10 a Licalthy environment, ¢lauses which, if considered along with the others,
conbd amount ko at lesist 4 lacit recognition of the right 2 housing, For instance, under Article
12 we find that: **Everyone shall have Lhe right to live in an environment free of pollotion and
10 have access to basic urban servicos, especially a sale water supply and sewage services.™

" Mewvertheless, although the righi i housing found in the first deaft was considered in the

analyses of the Commissian concerning the contents of a proocol and (hat this norm exists
within many af the constitufions of OAS member siates, this Tight in substantive terms s
absent feom the most recent dralt. Why this is the case, with such a broad coverage in other
imtermational insiruments, is bewildering 10 say the least. The additional protocal, in not
including the right 10 housing, o pat with other tghis contained therein, fores one to
guestion the coneem with which the protocol was drafied; especially in view of the fact that
in 1987 mare international aitention was drawn 1 the significance ol the issue of honsing than
ever before, Nevertheless, it is clear thal member states of the GAS do possess various legal
abligations regarding the right w housing as the above noted insiroments reveal, '

2.5.2 The Primary African System of Human Rights

The human rights ircaty within the Airican system ol human rights protection is (he Bangul
Charter on Human and Peoples” Rights, (AFCHPR).* The charler, which only came into -
force in 1986, is innovative in tha it provides for the fiest time in a binding inicrnational in-
sirument the collective rights of peoples 1o economic, social and culiurat development {ArL

'22), to national and international peace and security {(Art. 23) and 10 2 satisfactory

envirenment (avourable 1o development {ArL 24). Related (o thisis the celatively small gap
between civil and political rights and cconomic, social and cultural rights. Indecd, bath are
contained within this instrument although (he sccond category is brief and comparatively
vaguc. While the charter is uniyue in several respects, it does not cxpressly provide for a
human right to adequale housing. Nor is there mention of the right Lo an adequate standard
af living or the tights 10 food or clething which so often accompany the right to howsing. In
the rapportenr’s reporl on (he deafling of the charter therg i3 nothing to indicate that any

* proposals were made for the inclusion of such rights,* Furthermore glthough Article 1%

enshrines various {amily rights, unlike other instruments we have seen, it does not include
cithey referenges 10 *home™” or 1o the notion of privacy. ' '

There are, however, some rights enshrined in the charter which couid be of eventual
importance to the right W adequate housing. For instance, Article 14 guarantecs the right (o
property, yel also provides that **Tt may only be encroached upon in the interest of the
community and in sccordance wilh the provisions of appropziate Jaws.”” This, ol course,’
resembles Article 21 of the ACHR which also entails the use of expropriation of property in
the interests ol sociefly. The rights to health, work, assembly, educaiion development and a
satisfaciory envirpnment, also found within this mstrument, coold be utilized to (ke potential
benefit of those living in inadequate housing conditions.

Although it is somewhat discouraging that the right to housing was precluded from this
imporlant regional instrument, it is possible that the practical consideralions of providing
such a right made those diafiing the instument and the states of the OAS wary. Given the
extreme dilficulties, cspecially cconomic ones, facing the relatively newly independent
sttes of Alvica, the right to honsing may have been scen as impossible to fulfil thereby
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crealing false cxpeclalions for the populations concerned,  Morcover, a3 willl the right 1o
foad, the drafiers might bave been inclined 10 surmise that including this right and the right
to housing would lead o undesirgble internal disteebances, Nevertheless, it is possible that
Lhe Alrican Commission on Human and Peoples” Rights conld ierpret certain rights wilkin
the charter to include at least the implicalion that elements of the right to housing exist.
Moreover, though u remaing surprising that the right 1o adequate shelier is absent from the
charter, it is contained within the UDHR to which, arsugbly, all African staies are legally
bound. Ewen more imporisntly, the right 12 housing is found within Article 11{1} of 1he
CESCR which has been ratified by at least 21 African staici which therefore have a legal
obligation 1o implement and enforce it Therelore, the preclusion of this right from the
Bangu] Charier noed not be 1aken as & whelly pessimistic ocowrrence, for other Iogal means
are available {or counld be made so) enabling a strong case to be made that African States are
indead obliged to respect, promote and implement this fundamental right.

3.5.3 The European System of Human Rights.

This system of human rights proieetion consists of Lwo essential istrumenis: the Européan

- Convention on Human Rights and Fundamental Freedoms (ECHR) and to a somewhat besser

degree the European Social Charter (ESC).  Unguestionably, the ECHRE has been and
continues o be the onc intemaiional instruntent which ©as been frequently utilized by indi-
viduals and groups, interpreted and gnalyzed with legal precision by judicial bodics and gen-
crilly has received more covernge than other ingirumenis aimed 10 protect human rights,
However, 1L anby conlaing provision of a civil and political nagure, and as such, docs not
mention the right to housing. The ESC, although concemed with social guarantees, does not
provide a right 10 housing per se cilher. Nevertheless, cach of these mstruments has been
imterpreted in such a way that the quéstion of housing and elements thereol have been

“formally comsidercd; because these merpretations have locused ipon the permeability of

rights, they will be discussed in Seciion five. .

3.6 The International Covenant on Econaomic, Social and Cultural Htgl‘r!'s
{CESHE

-3.6.1 Background of the Covenant

The International Covenant on Bconomic, Social and Culiaral Rights is the most prominent
mternational human righls instrument dealing with theright to housing. Notonly does Arigle
{1} reler dircoily to this right, bue this particolar cadification also exemplifies an

elaboration of Article 25 of the UDHR mentioncd above, Ninety-two {92) states have eatified
the covenant and have therglone lonmally accepied the legal obligation to achieve the full
teazation of, imer alia, the fpht w boosing*® Swemming from these obligations, several -
me¢thods have been established under the covenant by perlingnl organs 1o monitor by siates
panics compliance with these, While cach of these points sybstantiates the claim of pre-
emincnce of the CESCR regarding the righi to honsing, its use as a source ol law vis-a-vis
Tights 1 adeguate shelier has rarely been considersd, except in very general tenms,® Thas,.
the foregoiing amalysis will detail the legislative history of Article 111}, the legal issues
surrounding (e Tight 1o houmn g and will discuss the methods dpphﬂd for implementing this

- right.

3.6.2 The Drafting of Article 11(1)

Article 11(1) provides the following: -

"The states parties Lo the prcssnt'cuvenam recopnize Lhe right of £vervone to an adeguoate
standard of living for himsell and his family, including adegeate food, clothing and

- houging, and to the continuoes improvement of living conditions. The states parties will

lake appropriate steps 10 cnsure the realization of this right, recognizing to this effect the
¢asential impartance of inlernational co-operation based on free consent.”

Prior 1 reaching this formulation hoeecicr, seven ye-afs were needed by the Commission on
Human Rights to-draf the CECSR and the CCPR* From. 1947-1954 the commission and
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three of the specialized apencies, (he 1.0, UNESCO and the WHO, each played an active role
in formulating many of the economic, social and cultural rights which were eventoally
codilicd into the CESCR. By 1951 the commission had completed the drafting ef a single.
covenanl crmbracing both civil andl political rights and economic, social and culiural rights.
This, due to the reasons noted above, was turned inlo iwo separate instruments, each of which
became the focus for one of the categories of rights. In the 1951 draft the right to housing was
mentioned twice. [n an opening paragraph 1o the scolion conceming economic, social and
cultural rights, note was uken of the resolve of slates partics * ‘o sivive 10 ensure that every
human being shall obtain the [ood, clotbing and sholter cssential for his livelibood and well-
being.”* In addition o this, the 1951 draft alsc contained 2 separate article concerned soiely
with housing rights. When it was becoming obvious that lwo covenanls would emerge from
the 1951 version, there was substantial opposition to a separate article on adequate housing
{expressod bolore any references to (ood oe clothing were added). The arguments supporling
thzs viewpoini were made on the grounds that by making g separate provision for housing
doubt wauld be cast on the scope-of the then Andcle 12 which provided for the right of
cveryone 0 an adegquate standard of living and the continuous improvement of living
conditions.* On the other hund, those in support of a separate article argued for instance that,
*“whilc the telationship between foed, clothing and housing, and the adequate standard of
Living (referred to in Arnicle 12) was recogmized, these (hree elements are considered of
sufficient imporance o warranl their specilic mention in separate articles. ™™ However, a8
is cvident today, the initial argument prevailed and the right 1o housing was grouped logether
with the rights 10 food and clathing. In response to this, several states, in urging the crucial
nature of howsmng as a human right, emphasized the need for a texl wherehy siales parties
would undertake all necessary measures, particularly by legislation, to ensure for éveryone
a dwelling consistent with humag dignity, on the groynds that Ardcle 2 was insufTicient o
covoer the needs of the situation ™ Supporing this motion, it was pointed out that *“all
necessry measures” did not imply only the building of houses, bul also subsidics, tax
exempliong, loans and the provision of malerals on favourable terms.” Opposing (his
approach, the US, the UK and France mentioned.Lhat such a text would rule out any initiative
on the part of the community and private colerprise, tal the obliganons of Article 2 were all
that could be reasonably insisied upon in this connection and that states shonld not be
compelled 1o give priority 1o housing in theit overall implementation of the covenant.* These
three arguments also prevailed and in 1954 the Commission presented a finalized deaf toxt
of Aricle 11(1) 1o the Third Commitiee of the United Nations General Assembly which
clasely resembles the article as o now stands.

By the time the drafl had reached the Thisd Committee, the proponents of both a separate-
articic on the right to housing and those favoaring a detailed codification of this right began
focusing upoen mone specific issues of the arlicle such as caact erminology and scope. As
such, a preat deal of discussion arose as to which of the terms “*decent’” or ““adequale’™ was
more suitable 10 qualify the attribaies of housing, food and elothing, and 1o the advaniages
and disachvantages of including a reference to the imporiance of international co-operatiom in
realizing these rights ™ Alfter reaching agreement on the 1erm ““adequate’, the Cact that
intcrnational co-operation was indeed necessary, and after striking down propesals to add a
specilic implementation clanse o Anticle 11, the text was brought toa voie. The text, asa
whele and as aménded, was adopted by 48 voles W none, with 16.abstentions.™ Finally, in
1966, within the body af the CESCR, Article 11 was.adopied by the UNGA, Itwas not until
1976 however that the covenant actually entered into foree, ™ :

Before subjecting the articl: o a more detailed analysis, several points need io be mentionad
concerning ils drafting. First, despile a variely of arguments proposing a broad interpretation
of (he right 1o housing, the narrowest possible delincation of this norm was the final resultof
the drafling process. Similarly, although also proposed extensively, the right to honsing was
not judged of sulficient imporiance 10 warrant its lormualalion in a separate article. Even
though at the time drafl Arlicle 11 was finalized, the right 1o feod and clothing did not possess
a single article 1o themselves gither, an additional sub-article, Amicle 11(2) was eventually
added o Article 11 solely concerning an claboration of the right 10 food.  Whilst the
inportance of the right 1o food is Béyond question, and as such no crilicism can be made of
the decision to enshring (his right in boih sections of the article, 11 is difficult 10 understand
why the right to housing was nat seen (o be of similiar sigrificance. At the same time it is clear
that when contrasied with the righi 10 housing, a great deal has been writicn aboul cvery
possible-aspect of the right 10 food from a legal perspective, Likewise, the right to food has
eliciled a considerable amount of response from intemational homan rights organs concert-
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ing its implementation and so forth. Qnce again, when contasted o the right 1o food, the
active measures taken up until now to enforce and implement the right to housing as a hurnan
righl have layrped Far behind, Thus, although the most resteictive approach was taken by the
organs responsible for drafting the CESCR on the right to housing, this should by no means
be taken as evidence that sufficient legal gronnds do not exist for a valid claim to be made
based on the covenanl. Rathor, the point hers is that much-efforl will be needed m the fpmre
(o make the ideat of a right 10 housing into a conerets reality. Thus with the background of
Article 11 clear, it ts appropriale o consider in more detail the many characieristics of this
aricle fvom the point of view of housing rights.

3.6.3 Legal Analysis of Article 11(1)

Whilst it is cncouraging that a right 1o housing exists in Article 11 of the CESCR, without de-
Gning its characteristics, (s realization will remain difficult. Generally, with all rights it is
necessary 10 astablish 13 the content; 2) the bencficiaries or subjecis; 3) the object or those
responsible g implemens (he norn; and 4) the mechanisma designed to promote its compli-
ance, Onge these have been identified we will be in a far bewter position 1o determine the
precise role of the right to housing in article 11(1) towards gearanieeing the right to hoosing
{or all,

The Cnnlenl of the Right to Hausing

Deriving the conient ol the right (o housing as s found in the CESCR 15 a :rmncwhatdﬂtu.ull.
task duc (o the muliifarious nalure of the norm and (he lack of any previous aitempts to do so.
However, while we shall attempt to deline the general right to housing based upon its many
manifestalions in inlernational law below, by analyzing the exacl terminclogy of Article
11(1}, the guidelines for states” TEpOTLS OR this article as is obligalory under the covenant, and
some of the general principles coshringd i the CESCR, a relatively precise, alheit tentalive

cconclusian, can be reached on the contents of this right. Moreover, with the examination of

some of the states” reports on Article 1101} below, ihe current contents of the right 10 housing
will become more evident. :

To'begin with, the right 10 housing is cnhanced by the term **adeguate™, as was noled above.
This qualifying ienn certainly strenpthens the norm inthat its converse term would necessar-
ily be ““imadequate’™. Thus, initially, the right to housing must be taken in (his context o
imply not ouly a tighl 1o a dwelling per se , but also to a physical structure and surrounding
elements which are of such a quality thit it could be perceived as adequate. It 15 ¢lear that |
this article applics cqually W hose who aee homeless, ihose who are inadequatcly housed and,
af course, 10 evoryont ¢lse, :

Secnndly, thisrighiiza spc:::li' ¢ delineation of **the rightof eviryone toan adequate standard
of living for himself and his family”. Yel, 1¢ & cortain degrec the contents of this right will
depend in part upon how ihe notion of an adeguate standard of living is approached. While
perceptions of this may vary widely, under the CESCR scveral issnes arc clear. For example,
an adequate standard - of living is defined to include at the very lesst foed, c_;_lui;hing and .

1. housing. Moreover, and very imporiantly, these norms are by no means intgnded to be static

concerns dealifip with the satisfaction of bare minimum needs. Rather, everyene, in addition

-~ to being guaranteed these rights, is also possessed of the right 1o a contineons iaprovement

in living conditions. Thus the right (6 housing must be read in conjunction with each of these
clauses. In doing so, it is made evident thai the breadth of this notm is increased {ar boyond
the mere provision of 2 voal over one’s head.

If thi: gridelings for stales® reparts {which are to include legislative and other measures to be
implemented by states) on the fight to housing are considered, we can observe that this is
indeed the case. The newly revised guidelines, which are a major improvement over the
standards they replaced, will now requite Lhe 97 States partics to the Covenant for the first -
lime 1o reporLon a wide number of relevant concems.® While the guidelines are reproduced
in full in appendiz ¥V bolow, some of the more pen.mﬂm clauses whlch can l:ne ol use in
d1scemmg the contents of the right Lo hn::usmg mclm:le

“,.piuass.: pmw:le duiailed mformation about those groups within your. society thul are
vulnerable and disadvaniaged with regard to ousing, - Indicate, in particutar:
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i} the number of homeless individuals aod Families;

ii} the number of indivicuals and families currently inadegoately Iwumil

v} the number of persons cvicted within the last five years-and the munhcr ol persons
currenily lacking legal protection against arbitrary eviction or any other kind of eviction...;

... please provide information on the existence of any laws alTecting the realization of the ight
lu houosing, including:

1 legislation which gives auhbmncc 1o the tight 10 housing in terms of defining the content
ol this right._;

vii} legislation prohibiting any form of eviction,..:

x) legislative measures conferring legal titke 1o those living in the **ilegal™ sector; _
xi} Ieg:slaunu conceming environmental planning and health in I'mu%mg and human settle-
nents..,

pIeasE: previde Information on a]l other measures taken (@ (ulfil the right (© housing,
mﬁluﬂm& .

1) measures taken (o enconrage *'enabling 5ualegie§*’ whereby local community hased or-
Eanizations and the *"informal sector’ can build housing and related services. Are such or-
Eanizalions [ree to opera? Do they receive government funding?... (sec appendix V.)

The full gaidelines, combined with an overall analysis of the covérage of housing rights by

-the UN Cotnmittee on Econormic, Social and Cultural Righis, in particolar their **general dis-

cussin’ on housing rights held in 1990, give a good sense of the way in which this right is

- defined under the Covenanr. It is tikely that an authoritative legal interpretation of the right

ber adequate hogsing as contained in articie 11( 1) will be carried out by the Commines with
the adoption of a *'general comment™ an' (s right

The Beneficiaries of the Right to Housing

Under the terms of Article 1E(1) the principal beneficiaries of the right to housing are
mdividuals. Asstaled, this rightis a **right of everyone ... for himsclf and his family 10 ... the
right to howsing ...*" This particular phrasc is taken directly from Article 25 of the Universal
Declaration of Human Rights and is not found anywhere else in the substantive provisions ol
the covenant.™ Thus, with the right under discussion hore, although itean generally be taken
to apply wy individuals, 1t also has applicaiions 1o familics. As such, some of the difficultics

_ surrounding the point that different individuals end honseholds do not necessarily have

gimilar needs with regard to adequate bousing are partially reconciled. This is true at least
1o the exient that it s clear that all caidgorics of need are covered by Aricle'11{1}.

The gucstion thus arises: if the individeal (and family, being composed of individuals} is the
principal beneficiary of (he right to housing, what is the cntidement guaranteed to him or her?
Housing necds vary widely [vrom family to family, city to city, region to region and. from
nation 1<+ nation. Contrary 1o this apparent diversity however, the circumstances of the
individual and their geographical location at any given time will largely determine the nature
of their entitlement. Obviously, as needs vary, so 100 must the pature of the benefit. But, a5
was shown in the discussion of the conlents of this right, the delincation of the rights of
workers 10 housing in ILO Recommandation 115 can assist greatly in disceming the nature
of the obligations involved. Onee this is accomplished (as will be attempted below), propo-
nents of (he right to housing will be in a much better posilion to arge for and incoporate al-
terations i Jaws at the nationa level into a set of relevant logal norms which relleet and seck
Lo sanisfy & state’s international logal obligations to promote the realization of everyone tathe
right 10 housinp, :

The Objects of the Rights to Housing

One of the most fundamental tenets of inernational human rights law is that for every right
there exisls a cormesponding duly or obligalion attached to a particular entity orentities. This
notion, approached from a more philosophical perspective by Henry Shue, has been devised
into a three-tier model which correlates duties 1o every basic right, for instance to the right
e housing. Theseare: a) dutics not Lo eliminate a person’s only means of subsistence - duties
to avoid depriving; b) dulies to protect people against deprivation of the only available means
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al sul::mu:m:c by other pcnplc duncv-. o protegt against deprivation; and ¢} duties 1o provide
for Lhe subsistence of those unatle o provide for their own - dutics 10 aid the deprived, “

- Translating these into legal terms within the provisions of the covenant will assist greatly in

detcrmining the actual nature of obligations. Based on the appmach taken by Philip Alston
and within the covenant isclf, there exist four d1stmgu|shmg calcgaories of duty Ralders.
Thcsc would be:

17 slates in respect to their domestic obligations;
23 slaics in respect of their external doties;.

3 mndividuals, and

4% the intemational commnunily.

A State’s Damestic Cbligations
Although it may be the urban poor who are the true bailders of third world cilies at presmﬂ.

it is the governmenls wha cemain Lhe sole possessors of the necessary resources which would

enable substantial improvements 10 be made in sheler conditions m (hese cities.™ As such
deiermining 8 state’s legal obligations in this regard is of critical importance when aiming ¢
produce positive responses from them. PFirst, there will be an examination of the intcrnal
obligations of states partics based upon the norms of Article 2(1) of the covenant. Secondly,
coverage will be provided aimed at incorporating these broad obligations in the contextof the
right o housing, as well as utilizing the nomms of Article 111} towards this end. .

Article 2(1) lays down a serics of obligations which apply throughout the CESCR. It provides
the foilowing:
“Bach stale parey (0 the prosent covenanl underiakes to take steps, individuallyand throegh
international assistance and cd-operation, especially cconomic and techmical, W the
maximym of i4s available resources, with a view to achieving progressively the full
realization of the righis recognized in the present coveaant by all appropriate means,
inchwling parlicularly the adaption of legislative mcasums._“

' Becausc this article is of such’ importance it will be useful to examine separaiely three of the

phirascs conlained therein: a) *underiakes totake sCps .. bydllappmpnalemmns inclnding
r:-arucularly the adaption of legislative measures™™; b) ““lo the maximum 0[ i1z available
resources’”; and c] “to achieve prﬂchsqch].-'

a} “underiakes to take steps .

Dwring the periad when (his r:lcmcnt ol Article 2 was being fﬂrmuiated various proposals
were forwarded in place of the term *“to take sieps™. Among these were *“guarantee’”, *'(1o
ensure’” and **to pledge themselves™ 2 Yet, each of these was unacceplable 1o a majority of
ihe: drallers. Although the obligation o lake steps is indeed Iess siringent than a goarantes,
it does assured]y represent a clear legal peinciple. According tothe Limburg Principles (aset

of interpretive principlos concerning the implementation of the CESCR, developed by humai

rights scholars and representatives of several UN bodies): “*All stales parties huw.l': an
abligation Lo begin immediately o wake sieps wwards Tull realization of the rights contained

"in the covenand™.® Related (0 this ““the covenant imposcs an immediale and readily

identifiable obtigation upon states partics.”™® Forthermore, although the full realir.arinn‘ of
pertinent rights may be achicved progressively, initiatives towards that end must be carrtied
out within a very short lime a[‘ler a state has assumed obligations under this insoument.

‘The “appmprmlc means’” which a state could nse.ai the naucmal level, consistent with the

nature of the rights, in order to fulfil these dutics include legislative, administrative, judicial,

economic, social and cducalional measures. Asisey 1dcn1‘. under the covenant and according
to Limburg Principi: 18, legislative measures alome are not sufficient 1o fulfil the obligations
assumed under the covenanl.™ At the same time though, the wording of Arlicle 2 and the
*“traycaux preparatoircs’ make it clear that legislation 18 nol mandatory and, as such, ilisa -
matter for each slale to detorming the desirability of this. Onthe other hand, legisktive action
would be required in cases whore current Iegislation is i express. viclation of other
nhhgalmm found in the CESCR.

This raises the question of whether IhE: pmwsmn of jedicial rmnadms could be cﬂnﬂideral to

‘be an indispensable element of the obligations found in Article 2(1); especially if a siate

adopted appropriate legislative norms. Although this was proposed during the d_rafimg of the-
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covenant, il was swiftly defcated. ™ Thereiore, judicial remedies cennot be considered Lo be
required under Article 2(1)as they are under many other human cights instraments, especially
those concerning civil and pelitical rights. Despite this though, several ratifying states have
indicated in thetr states repons that remedies are available for many of the rights found in the

- CESCR. Marcaver, as we shall see below, increasing numbers of national constimtions have

cnghrincd varions economic, social and culweal rights, including the right to housing.
Although the right (o housing may, in some cases, not be able to be invoked before a court
of law by an individual claiming w be a vietim of its non-fulfilment, many of these
conslilulions possess a clause providing for (he legislature 10 be bound by the vighis in
question.” O a more oplimistic note, the norms found in the covenant, cver if not subject
1o o Judicial complainl process, cas play a significantale in (he adoption and interpretagon
of national laws, For instance, it is generally accepied ikat where meanings of domestic law
are pnelear, it should be interpreted in such 2 way as to be consistent with any relevant
imternaiionat abBgation assumed by that state.® This, of course, sirengthens the needs for
grealer coverage nf the issne of housing rights al the internalional level.

Several pmnm are Lhcmfurﬂ cleat. First, qlalcq must begin lmmedmlc]y to implement the
covenant once they become states partics. Secondly, legislation is neither required under the
CESCR, nor when it does exist is it sellicicnt w fullil 8 siate’s obligations under this
instrument, Lastly, although judicial remeadies are not necessarily required uader the terms

ol Article 2{1), there is a distinct movement owards including economic, social and coltoral

tightls within national constitstions which, in some cases, can act as the basis of a legal rem-
edy. '

) “to the macinm of it availalle resonrces™

Four of the Limburg Principles provide cxccllent coverage of Lhe actual meaning. Df this
phrase. They are cspecially pertinent 1o the righl to housing hecause of its significance as a
basic need alang with food, ulmhing elc. These points state: :

H23) Sﬂatcwru obliged, regmﬂ!ess of the level of economic deva]npmrml, 0 COSUrS respect

for minimun subsizsience righls tor all, )
26) "Its available resources’ refers to both the resources WI[hll‘Id slatcand 1o those avaﬂahle
from the inlemational commuuity through inleroational co-operation and assislance,
27 n derermining whether adeguate measures have been taken for the realization of the
rights recopnized in the covenant attention shall be pﬂld ta equitable and effective nse

of and access to the available resources.

28} In the use of the available resawrees duc priority shall be given to the realization of
tights recognized in the covenant, mindfyl of the need 1o assure everyonc the
satisfaction of subsisience requirements as well as the provision of essential services.™”

Due i the very nature of many cconomic, social and culturel rights, the phrase ““to the
maximutn of available rescurces®” has geeat pertinence. Furthermore, becapse he staios of
# malon’s economy will kingely determing the Ieved to which this phrase can be applied, a -
farge degree of discrotion s piven to stales in this regard. This, however, due 1o the exiteme
dispariry of availablc resourees betwecn states, however cannotbe entirely open-ended as this
would Tead quickly o the nollification of the conditions reqrired under the covenant,
Neveribeless, few aitempts have been made in a legal context aimed al determining the
precize meaning of this provigion, A proposal made during the irst session of the Committes
on Economic, Social and Coliural Riphis, if finally accepied, will go some way towards
teconciling this siate ot affairs. This proposal envisages the inclusion within stales” repons
of an abligation For governments Lo "idcn[iﬂ’ benchmarks or standards which they consider
to be the established minimum cequircment m their country for the realization of each of the
rights recognized in the covenant’.® Notonly would this make reporting easier, bul it would
also acl s 3 measurement against which the current situation in 2 country (related (o the right
to housing, (or instance) could be compared. Furthermore, becanse “*measures’’ must be
wanslated 10 mean mord than solely budgelary allocations, such an appreach should be
favoured.

Also concerming the degree of a s1aie’s own discretion in this regard, it must be emphasized
that 1kis is, and will be in the fulure, far from absolute, A brief glance a1 the preparatory work
on Article 2{1) subslantiates this point, For inslance it has been stated that *'in accommodat-
ing the lext 10 the changing realities of economic circumstances, the framers did not thereby
iniend 1o les states arbitrarily and artificially deteemine for themselves the 1evel of commit-
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. mént required by the covenant’*. ™ Hence, the international body responsible [or monioring

the covenant i clearly entitled to scretinize states on this matter. Indeed states should be
formally requesied, il nol reguined, o allocals specilic benchmacks indicating that considera-
lion hias been given to the possible resources available 1o satisfy those rights they are obliged
1o promote and tultil, In doing so, it would make the task of detenmining [he appropriateness’
ol a state’s policy concerning the right (0 housing fac easier. It would also provide an
oppartunity be indicate ways by which a government might more appropriately aliocate funds
and resources lowards realizing (Be right under Jiscussion,

c} “io achieve progressively’”,

The definition given w this clause will in win largely . determine (he nalurf:. ol a s1ae’s
domestic obligations, The ceniral concern here is whether it ertitles a state to postpone the
hilfilment of certain rights duc o, amongst other things, a lack of adeguate resources? This
cerlainly does mot appear to be the case according to the draflers of Article 2(1)."* This
perspeclive i given sustenance within several of the Limburg Pringiples,; which are so clear
they warrant fuil coverage. They express that

*'A1} The obligation ‘o achieve progressively the foll realization of the rights” requires
states partes o move as expadicnrly as possible towards the realization of these
rghts. Under no circumstances shall this be interpreted as implying for states the
right to defer indeliniely eiforls o ensure full realization. On the congrary all stales
parhics have the obligalion w begin immediately b take seps to fulfll their
ohlinatinne undar the covenant

22) Some obligations under the covenant require immediate implementation in full by all
stales parties, such as the prohibition of discrimination in Article 2(2) of tha
ocowvenant,

- 23) The obligation of progressive achicvement exists mdependeml}r of tht: increase in

) resources: il requires effeclive uses of existing resourcas available, -

24) Progregsive implementation can beaillecied not only by increasing resources, but ais:::
by the development of sacicial resources neccssary f-::u' the realization b}r EVCTYON:
of the rights recognized under the covenant.”

In addition to these obligations, twa other clements of Article 2 are also concemed with this

arca of [ law as outlined by the covenant. Article 2(2} enshrincs the critical guarantes of
equalily and non-discrimination. Il stales:

"Thestates parlics 1 the presentcovenant undertake Lo guarantec that the rights enunciated

in the present covenant will be excreised withoul discrimination of any kind as to race,
colour, sox, languags, rellgmn ‘political or other nplmun nalmna] or social origin,
preperiy, birth or ather stus,”

" This puarinlee pervades the entire CESCR and subsequently the right to housing. Thus, on

no.grounds whalsotver can any discrimination take place on any aspect related 1o the stae’s
abligations 1 ensure this righl. An interesting question to constder would be: I the central |

. reason for evictions of slum and squatter sétilements is (heir stalus as illegals without the

possibility of owning the property they have inhabited, is it possible loargue in alegal contexe
that onee evicled, Lhose removed could argue’that their rights have been violated nol only -
under Article 11(1), but also under the non-discrimination clause of Arbigle 2(2). No
authoritalive answer can be given however, the non-discrimination clauses of Lhis instroment.”
mustalways be kept in mind during any consideration of questions related 1o housing rights, ™
Motreaver, it must be staled that in contrast to tany of the rights of the covenant, this clause
requires inumediate implecmentation. In general erms, Klork has pointed out: ** Article 202)

- of the CESCR forbids only those distinctions for which no objective or reasonable jostifica-

tion can be found and where no ressonable-propertionality exisis between the means em-
ployed and the aim sought 1o be realized.’ ™ Finally, Article 2{3) uniqucly provides that **de-
veloping countrics, with due regard 1o human rights and their national economy, may
delerming o what extent they would guarantee the economic rights recognized in the present
covenant o non-mationals,”” .

Thus now that a coherent imapec has t:m.crgﬂd regarding the domestic abligations of states

parhics W the covenani, how can these be inlerpreted within the interngtional context of

- Article 11{1) and the Tight t> housing? .
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International Law and the Right to Housing

A State's External Cbligations.
Thi: obligations of states beyond the domestic realm with reference to the vight o hﬂusm £ are

- delineated in Articles 201 and 11(1). Under the (irst of these, as noted above, “siales

. through international assistance and co-operation towards Lhe
. This obligation is closcly liiked 1o the

uiederiike o lake steps .
realizaion of ihe righis i"nund in the covenant™

- international requitements found in Ariicles 55 und 56 of the UN Charter and within Article

28 ofthe UDHR.™ Besides being crucial for the covenant in general, the implication of these
ohligations are also of considerable importance for the realization of the New Intermational
Beonomic Order (NIEDL™ A [avourable interpreiation of these duties wauld greatly validate
the NIEOD because of the implied link to human rights standards.™ Moreover, 1t should be
made clear thatobligations in this respecl must be interpreted to include those implied in the
term e the mazimum of available resources’”, which is to be inlerpreted to inclode both
resources available from internal and external {inlemational} soorces.”  According (o the
Limburg Principtes, Article 2(1) can he interpreied 1o eniail that states shall eo-operate with
ane gnother to promote international social, economic and cultural projecis, in particular the
economic growth of developing countries, free from discomination based on differences in
their political, ceonomic and social syslems,™ Furthermore,; * “states parties shall take steps
by inlermational means to assist and co-operate in the realization of the rights recognized in
the covenant’’.™ Withow considering the plethora of arguments on both sides concerning the
aciual lepal edligation thae Article 2 1) imposes in intemational terins, it is possible w state
initially that slates are likely 1o accept 2 greater Jevel of international obligations in practice
than they will ever acecpt in writing, ™ '

While this may be true, i’ Article 2{I} is considered in conjunction with the obligations
imposed im Article 11(1), any iegal obligations implied by these measures become more
evident. Distinguishingthese are critical, because no other Article in the CESCR ¢mphasizes
the notion of the **essential imparance of inernational co-operation based or free consent™”
it realizing the righls contained imr this article. In mterpreting the contents of this phrase,
Alston bas commented that the terms “essential mporlance’ and particularly “‘free
consent”™ should bu wken as meaning that while an obligation o international co-aperation
exists, the form such co-operation will take is to be determined in accordance with the free
consent of the state concerned.™  Thus, il this notion is siricly foliowed by states acting
internationally, the problem of “‘imposcd™ development might decrease. [t would also
enhance the prospects of the ideals of papular participation and active citizen involvement
in human seudements and housing policy-and practice of (aking on new dimensions.

The netion of inernational co-operation is also w bz covered by states in their reports on their
measurcs for implementing the CESCR. However, while the guidedings for these reports ne-
guest that statos inclode information on this, the Tosponscs (rom states range {rom non-
coverage 1o reasonably acceptable, While this state of affairs can be partally blamed upon-

“the rather vague guideline (information on the use of scientific and (echinical knowledge and

ingernational co-operation for developing and impeoving construction, including safety
measures against earthguakes, floods and other national hazards), the responsibility for the
gencrally poor quality of reports resis largely with the states themselves, and to a cerlain
degree, Ihe moniioring body involved. A fook through 25 of these reports revealed that of
these, 19 did not include coverage of their participation in intcrnational co-operation relating
to the realization of housing rights.. Several reports noted the participation of 8 staie i
international organtrations concerned with housing issues, yet was approached from very
gencral angles, and only a few reports could be classified as acceptable. Undoubtedty, most
states ‘are forced (0 grapple, albell ofien unsuccessfully, with their own internal housing
problems and, as such, the role that they conld play in enhancing international co-operation
is greatly curiailed, Additonally, as with many questions relating to global development, the
richer slatcs are seen as those possessed of the resouTees necessary 1o lend such co-operation.
However, the vast majority of reports from the ‘developed’ couniries either mention nothing
at all o do 20 in highly generalized Lorms, This is disconraging in itscll, bur even more 80
when il 1s considered that anly one-twentieth of all aid has ECONG towards improving shelter
conditions 5

Overall, the inadequacics of states reports vis-a-vis inlemational co-operation Measutes
typify the problems of this form of menitoring compliance with the obligations assumed
under international instruments of this natore. While this in itself is negative, when
considered in the context of legal obligations relevant 1o the right to housing il takes on even
grealer proportions.  For, it appears, the duly of slales 1o co-operate internationaily 1o

a
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implement the right 1o housing is rarely scen as a legal priority. Thig is not 1o say that
initiatives such g+ the TYSH will not yickl impeoved corditions in human seulements
throughout the world. Ratlier, that from a legal perspeclive, states continue to Gnd il difficult
to formally accept (and carry oul} legal obligations towards [ullilling the right to housing or
to the provisionof aid aimed in thatdirection 1o other countries. In spite of (his several duties
docxist which states would be very hard pressed 1o deny in thisrespect. For example, iegally
speaking, it would be highly dubious il a state were to provide aid, loans or grants to another

- state which intended to ulilize these funds toevict squatters forcibly or locarry out any actions

which would amount Lo a violation of the coverant. Inshort, siates parties to the CECSR have

a duty not to cantribute 0 a viglation of the covenant in another state party and toensure that

another state party is nol without very good reason {the proven lack of available resources,

“for example) for depriving individuals of their legal right 10 housing,

Individual Gbllgatluns. .

The question of whether individuals have a personal duty to mnmbuu., o the r{:ahzan{:n of
human rights is one which inevitably provokes debale, Article 29¢1} of the UDHR provides
that **Everyone has dutics to the community in which alone thie free and full development of
his personality 15 possible’™ while individual dutics ate also ontlined within the AICHPR.
Whereas no comparable provisions exist within the covenant, several peints are clear con-
gerning individual duty. In terms of international human rights laws the individuzl does,
according 10 the covenant, have a duty to strive for the promotion and observance ol the right

tohonoine whink i suond heth i athas indiuidoals and oo tha .r-nrnrnun-h: i wrhirch ba archa
0 NDUEINEG, WO I O B0 0L Ak OLNar INdINVISUARr (e H

belongs.® These could include the duty not 1o possess unutilized land, properly or housing
units all with housing potential, while a large proportion of socicty is inadequately housed;
the duty not 1o ailow land 1o reinain cmply with speculative hopes of increasing its value;
dutics not to speculate in gensral and many others. The various obligations of landlords

“woilld alxe come under this duly and an important arca of loture research on the right o

Bousing could focus on the exient of individual obligations in Lhis regard. In practical perms,
as stated by Alston; “stales partics to the CECSR are not only entitled, bul are required, 1o

v carelul consideration 10 measurcs designed to promote the observance, on the part ul’m-

dividuals, nf their relevant dutics™ with respect o Lhe right 1o h-:rusmg

Duties of the Internaticnal Community.

In addition to the legal responsibilities of stales and individual citizens in the arena of housing _

rights, the international community must also comply with a serics of obligations, although
these are less clearly defined. These bodies would include international and inter-govern-
mental organizations like the UN, and the UNCHS, international financial bodies such asthe
Interpational Manclary Fumi (TMF) and the World Bank, and also mnli-national corpora-
tions {MNCT.} '

Some of the general obligalions vis-a-vis the fullilment of housing rights relevant to these
boedics are based on law while others are [ess strong in legal terms but more comprehensive
in socic- ]]DllllLdl terms. Clearly, al present, international and intér-governmental urg,anma-
Lions posscisg vanicly of legally based obh BaLons pcrtmam Lo h-:nusmg Amﬂng these are:

1} Duucq no (o doree o country, through policics ad:}plcd by !hem 1o abmgate andfor violats -

their howsing righis obligations.

23 Duiics to give coverage at all policy levels @ housing rights when ami where appropriatc

and then not to ignore their existence or significance.

3) Dutics 1o provide financial and other assistance if' natural or man-made disasters destray -

or alfect houding/human settlemenis,

-4) Duties not 1o allow the adoption or sanctioning of logal instruments whlch have the

_ intention or actual cffect of denigeating housing rights.

53 Duiies not o wolerate military  activides of any kind which l‘esull in the denial and

deprivation of housing rights.

6) Dutics to provide xhdtufhﬂusmg 1o relugess ﬂr:emg {irough[s, war, faming f-‘rT-C (this
aspecially applms 2 the UN High Commission for Refogees {UNCHR} and o mher
“bodies).

Whil{: these and other duties arc. apparent, those affecting mulli-national corporations and
finance agcncics are Iéss well defingd, although it is frequently the policics of these
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institutions which directly and indirectly lead to massive deprivation of adequate housing.®
Indeed, it is only within the past several years that the human rights bodies of the UN and the
intermational legal community as a whols have begun 1o focus oo this issue. 'While 1oo many
things remain unclear aboul their legal or quasi-legal duties any activilics, palicy decisions,
loan agreements and so on ntast take seriously the housing rights of those affected and must

ot assist in any way in the violstion or foreed non-compliance with these righis, This is, of

coaese, much casier said than done.

This section has revealed the rather extengive coverage of the right to housing under
mictnational human rights law. As evidenced, it 18 assurndly an individoal right and one
which is applicable throughout the world. 'While the importance of these sources of the law
arc criteeal, the most lmpurmm clement of any lcgal sysiem, and especially human rights, is
the process- leading towards their cventual realization and [ulfilment. Withoul such
endeavours, these guarantees will remain solely aspirations and not concrete realilies. Thus,
while the various codifications of (he right 10 housing must be kept in mind, the following
sections will focus more upon how these rights can be implemented and pursned atall levels.
Unguestionably, these areas of legal enforcement are the most dilTicult aspects of the law to

-utilize, for uften the implementation of rights is 4 very dilferent mater it the eyes of (he state

whencompared with their tacit recognition of such rights. As such, the next section will focus
upen national law and its pertinence to housing rights, followed by an in-depth discussion of

- the virious methiods and groups which can be used to oblain greater respect for these vital
- human necds, -
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Section Four

The Pertinence of National Law fo the Right to Housing

4.1 General Issues

The general perceplion of the law by the vast majority of those inadequately housad in the
Third Worldis negative; it is seen as a tool of repression and not as a means of cpowerment.
General experience with legal guestions encourages the viewpeint that the law is almost
invariably used to maintain unequat social relations and patterns of development resulting in
impﬂ‘-'crishmcni,'duprlirutiun of the fulfilment of their basic needs and polilical powerless-
ness.) Morcover, municipal laws are ofien utilized to conteol access to vital resources or 10
impose destruclive relations, approving of those with and condemning thase without
opporlunily. Inthe cyes of thise Igreed ko Tive in wholly inadeguoate conditions, and therefore
whao are ofien forced by circemstance to five In **illegal"” settlemenis and (@ work outside of
legal regulations, the positive resources that could be offered by the law remain unscen. To
them, the law is seen only as a duly to fulfil and not as something which also provides
individual rights. Thus, e prolective and empowering raleof the law in improving housing
comdilions is all too often ignored by those wha are adversely affected and by the government.
Unyuesitongbly, a funciion ing sociery mus posscss lnws comnprised of Doii cighis amd Juies,
indeed, that is the egsence of human tights. Thus, the 1ask confronting societies in thisrespect
ig not 1o condemn cither of these twoe Tfactors, bul cather (o ry and reconcile them. Given the
negalive perceptions of the law by many urban dwellers throughout the Third World, this
section will explore the qualitics of the law which can empower, as well as the potential for
repealing or reforming those legal provisions which are so often used 1o their deriment.

4.2 The Law as Oppressor

Hardoy and Saucrthwaite have guile succinctly pointed oul the egsence of how the law is
utilized and perceived as a force of oppression. They state that:

"“inevitably, most peaple have Titth: fanh in laws, Quite possibly many do not even know
that laws other Lthan those which touch them exist. IFinappropriaic laws are applied, low-
income groups try simply taignare them or Iry toco-existwith them as far as possible living
by their own systems of values and their own codes, There is something fundamentally
wrong with a law il it is being transgressed so often, especially when most of Ihe
transgressors belong o low-income houscholds, and when they can survive only by
transgressing the laws™ 2 '

These points are reprosentalive of the natare of the probicm.

The urben poor are constantly faced witl: laws which do little or nothing to assist them in their
quest for improved living conditions. They are consistently confronted with their sociatal
status as **illegal’” dwellers and, indecd, 1t has boen stated that frequently their entire lile is
one of long illegality.? McAuslan has identified five main arcas in which the laws presentin
most developing nations act solely as oppressive tools against those whose rights to housing
have vel to be faolfilled, These are:

**1) The urban poor have no legal ownership or enancy of their home or donot have the legal
docoments o prove il
2} The location of and the strucwre of their homes break planning and building laws.
3) The scrvices Lhey obtain may be illegal: tapped ciectricity or waler, unlicensed taxis ot
buses, unlawful medical services, unregisiered money-lending, unlicensed drinking
PIEInIses eic,
43 The work they can ind may also be illegal: factories whlch disreyard hﬂa]th and safery
legrislution, streel and market rading without licenses etc.
5) Their children arc unregistered at birth, do not g6 to school regularly and starl work 100
young.""
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These layers of illegality which cover nearly cvery aspect of the lives of rhe‘urhan poor
exclude the use of law as a tool of liberation. Ag such, it is not surprising that solitle vse has

been made of those laws which can proicet and empower that sector of saciety which is

inadequately housed.

While the urban and rutal poor are torced 1o find creative ways of coping with their statas as
law breakers, various other legal provisions and perspectives may compound their already
dubious posilion. For instance, both civil and comman law systems lelt as colonial legacics
in many developing states further exacorbate the negative practices based upon these forms
of law. Bath of these legal systoms define the rights of land ownership in strict terms. Civil
law believes in the ourighi ownership of land (and not rights o land) and ithas therefore been
dificult For counirics whose legal systams are based on this form of Jaw Lo accept gither the
concept of limited rights to land or the power of the state to apply non-absolutist views 0
rights in the land ® Paradoxically though, the unwillingness to intercede in {cgal questions
relatiog 1o land, has made it less difficalt for stawes 10 concede legal onnre [0 squatiers
hecause harsh measures against this may in fact violae the human rights of those inhabiting
the land.f On the other hand, commaon aw systems provide a more fimited view of land in
terms ol resiricted ownership and rights 1o the land, therchy providing casier access by (he
state over the content of land tenure. Both of these legal perspectives and other legal
viewpoinis, rarely enable an sppropriale perspective of the law o emerge. Unfarlunateiy, the
inviolability of private properiy remains the rule rather than the exceplion, Rotwithstanding
whether the owner of the Tand s an individual or the state.

In addition 10 the problems of interpreting land 1enure, excessive and inappropriate regula-
tory laws, and the other elements of the Jaw which repress the poor in & legal and de facto
sense, those without adeguate shelter just as often do nol benefit from those Laws which could
help them. Many positively designed laws relevant to health, living standards, housing and
s0 forth are applicd uncqually and sporadically, if they are applied at all. Worse siill, most
of the urban poor are totlly mmaware that empowering laws cven exist which could
potentially help them. This puint is remendounsly important, a3 many of hese assisting legal
norms, {e.g. human tights} will frequently be deemed 1o be of superior legal impertanee than
those which bind them endlessly if, in fact, they are éver interpreted by a court of lasw or other
Judicial h-nd:,r Moreover, even Ihose ropressive laws which now exist could become
empowering. For instance, il building codes are meant 10 premote health and safety ({Lg

eclements of the right ko housing), then pechaps ey wauld have more effect if they were seen

- 1o guide and advise the people who are already managing the building of most new dwellings

on how these standards can be melat a minimun cost.” Furtheemore, because many elements
of these repressive kws are only applicable ai the city level, national human rights obligations
will certainly override these in terms of legal significance and could be wiilized to re-
lormulale these codes, T

As there has been a great deal writlen sl discussed on the inappropriate nature ol prevailing
laws wwards the poor, we need not go into mere detai! here.! Ttis suffice o say that most of
the laws affecting the urban poar play the role of oppressor and act as powerful hindrances.
These alfect accoss to land, tenure legalization, regulations concerning housing standards and
services, employment questions and so on.  However, the law is as much a question of
terminology as il is a question of perception and resultant praclice. Just as (hese laws can be

_used in 3 nepative way they can also be used as creative lorees aimed al securing justice. As
.will be shown in section five, cach of the aforementioned areas of the Taw which so commonly

repress the poor and maintzin (he stalus guo, are also the subject of buman rights. Thus, while
land tenure snd building regulations are used as tools of oppression, there do exist property
rights, housing rights and rights to adeyuaic services. The problem is that it is only in rare
instances that use has been made at the international and prabably national levels of these
laws as a means of protection and as a measvrerment of the actual legality or appropriateness
of the laws lorel upan i poor from above. This is very revealing of the potential use of
human rights law 1o both substantiste claims o adequate housing and also to reveal the wholly
inadequate nature of most laws which threaten the daily lives of the urhan poor. Indeed, the
nature of a law and its justification should relate to the benelits that the population as a whole
receive from its application. Thus, judging laws from the perspective of human rights can lay
these laws 1o shame. .

At the iniermational level, inappropriate national and local laws can be the subject of [egal
scrutiny. For stales with international obligations o ensure the right 10 housing, any laws
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“which prohibit the [ull aclvalization ol this righl cannad be used ta justify any element ol non-

comphiance with these same obligations. I is accepted that intermational law will apply toa
state regardless of its domestic [aw, and that a staie canmol, 1o the internalional forum, plead
its own domesiic faw, or even 1is domeslic constitution, as an excuse for diverging from its
intemational legal duties.® Once again, the uiility of the human righis approach beeomes
apparcnl. While it cannol be denied that most laws do not explicitly benefit those Living in
poor housing conditions, it is arguable that many of (hese uses can be decreased wilth a

~conceried effort w promote the rights of those affecied. This is a crucial area where much

work remains 1o be done, These approuches have been tried with success, yet this is certainly
much more an exception than ihe norm; especially when considering the frequency with
which ncpative laws are applied. Unguestionably.-the first siep in wtilizing this approach is
to enable thosc affected (o see that the law can act as a source of empowerment and must not
necessarily act sedely ag an impediment Lo greater levels of justice.

4.3 The Law as a Form of Empowerment

Although the law is ofien perceived and used as a repressive tool, it can also be utilized in
organized struggles e inttiate a process of development by and for those wilhout adequate
conditions of shelter. However, an imporlant guestion arises: how can (he Faw be seen 1o act
as ameans of empowerment by both the urban poorand the state simoltaneonsly? Irisby rec-
onciling the view of a government of the Jaw and the perspectives of those affccted (or

1'I'I'.|.‘!I.F|!"Tr‘.|"f"|- |"|u |1' }11.1! tho craeial rada of Mlhﬂt'- -uﬂ.r! nnmm--nﬂu hu.n:!.rl.ﬂ nrnqnl-?nhnne mnst he

..............................

addressed Il is also im this context that 4 forceful, yet appropriate, relalionship can emerge
between communily based organizations and NGOs al the grass-roots level, (he national level
and within the international grena. : :

Iaherenl in any alcmpt to alilize protective legal resources s the guarantes that those o
whom the rights apply must be given the opportunity to participate directly in this process.
Indecd, this is not onty a prerequisite for delining appropriaicly those rights alfecting the
urbgn poor, but it must also act as the central fimchion of community based organizations
{often through imformation received from inlernational NGQOgs) in assisting in (he identifica-
tion and enforcement ol 1hese tighis. Ungquestionably, conventional efforts aimed at elabo-
rating ceonemic, social and cultaral righis, including the sight to housing, are wsually
performed with a 1op-down approach by the UN and other international agencies, and by
*‘eaperts”’, schofars and 8o on. While this work iscrucial, it often precludes the development

- of housing rights by those who most urgently need them, This is ong of the reasons why the

law is only beginning o be seen from the point of view of cmpowerment.

Securing recognition of (e right 1 housing as a right enforceable at both the national and
mternationa) levels is the {irst sicp i this process. As we saw im section thro, the right to
housing is recognized in a nomber of buman rights instraments; cach applicable in a diverse
number of countrics. At the national level, vighis to housing as opposed to regulations of
housing arc also widely (et {ar [rom universally} codified within the constitutions and other
laws in various states. Inencouraging a government to énact approprialc legislation twards
this end and especiaily in articulating and developing housing rights, NGOs and CORIMURILY
based orgamizalions can carry out a number of initiatives with their constiluents, thereby

- beginning the on-going process of empowennenl. Essendally, once the existence ofa right
‘1o housing is known people have a local point frosm which o demand government bodies and

agencics to address practices or circumstances which contribute to the non-fulfilment of this
guaranlec, The right provides an ¢sscntial commitment to develop proleclive measures
geared to a nation's needs.  As such, individoal people can demand their rights by making
accountable those whe (il 10 creats or enforce these measores.'® Moreover, an existing right
to housing will empower people 1o participate in shaping policies and obligations designed

" to protect them from thesc deviations which are [requenﬂy :mpc-sed by public and private

actors undx:r the poise nf : ‘devnlapmcnt”

The identification of the clements Lumprjamg the right to housing in local, regional and
nalional contexts takes (he process of cmpowerment a step further. This part of the process
could be Based largely upon the m:galwc uses of the law as well as focusing upon components
such as:

1} the allocation of property;
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1 moming laws;

3) the availability of credit

43 housing struciore requirements;

5% the proximity 1o health and educational faL]lltlLB, lrampﬂrt and work gpporlunities;
0] the cosis Invelved wilh hepsing, and -

71 the relevance of other rights or laws to housing and so fmth

When these arc identificd people and Uieir arganizations will be able o establish more easily
where and to what cxient government policy is lacking or is incensistent with lepal
obligations. Furthcremorg, this process visibly demonstrates to the orban poor that their rights
have either been violated or unfulfiticd. As the awarencss of this grows, so Loo does the
awarcness that certain legal measures will be required 1o reciify this or 10 prevent this from
occurting in the future. Thereby organizationsand groupscan begin to identify legal methods
needed to vindicaie their rights to housing and 10 cstablish a varicly of strategies to demand
them.

Each of these steps from recognition of housing rights (Lhavea right to housing) toidentifying
the dimensions of the right (To me, my tigit 10 housing means ...} and 10 demanding
compliznee and promotion of Mescerights (There are methods [can use o ensurd thal my right
to housing is realized and protecied), each is a means by which those living in inadeguats
housing can empower themielves towards improving their conditions based vpon the Law.
Because the strategies which could be applied towards demanding hoosing righls are so
important and relevant o NGOs and community based organizalions, they will be discussed
in seclion cighit.

4.4 Hnusing Rights in National Constilutions

A gignificant number of national consiitutians, albeit a minarily, contain gither the right to
housing per se or constituent clements of this guarantee. Lossthan one-quarler of the existing
conslitutions defing this norm as a fundamental human right. Many states which do not
enshrine the right to housing in Lheir constillions or which poSSESs Do wrlleh mnsunluun
do Bowever mainiain varigus municipal laws such as statuies, administrative laws, executive
decrees and so forth, some of which indicate clements of the right to hoosing. However, due
o space consiraints and the extreme variety of these legal documents, not o mention
acecssibilily o thesc, (his seclion will fn-c:us solely upon housing nghl,s found in national
constEntions.

To bogin with, only 23 pcr cent of existing constituhions rcft‘.r to a right lo-an adequate o rca-
sonable standard of iving, while just43 per ceniof these national legal sources contain aright
torsocial security.”* Thus, it can be derived from these (igures that thecortesponding percenl-
age of constitutions recognizing ihe right 10 housing is rather limited. Nevertheless, a good
deal of information pertadning 1o the Togal contents of the right to housing, at lzast within spe-
cific contexts, can be devived from g relatively thorough cxamination of these pertinent
clauses, Roughly 18 points can be discerned within the arlicles of constiutions concerming
the right to housing which, when considered together, would constitute an effective national

‘right to housing. Bowever, as will beeame highly evident, no national constitution contains

all of these componenis.1? One is thas reminded here of the pine cnabling stralcgics necessary
for effective human sctilements policies in states, adopled by Hardoy and Satierthwaite.
Each of these strategies has been applicd with a degree of success in a variety of urban setlings
however, in no city have all of them been simullaneonsly applied. Until now, the approach
has heen selective and scattered, much like the codification of housing rights in constitztions,

The direct codification of the right to housing 1o those terms is apparcnt in several constitu-
tions, such as those of Haiti {Arl, 22% Honduras (Art. 178} Tran (Ar 31); Nicaragoa (At 64);

Portugal (Art. 65); Spain (Art, 47); Yugostavia (Art. 164); the USSR (Art. 44) and others. For

instance, the Nicaraguan constitation of 1987 provides that * “Nicaraguans have the right o
decent, comforiable and sale housing that guarantees familiak privacy. The siate shall pro-
mote the fulfilment of (hisTight.”’ Whereas in Spain, ** Al Spaniards have the right to enjoy
decent and adequate housing ..." Other constitations approach the question of hensing rights
by noting the duty of 1he govermment to provide assisiance (including housing) te the poor in
arder to salisfy the basic needs of the population. The constimton of Ecuador thus provides
that **... the statc shall promote housing programmes of social intorest, It shall provide the
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mgams of subsistence 1w whomever lacks resources and is not in a position to acquire thent and
can find no person or agency obliged by law o provide them. ™™ The Greck constitulion shipu-
lates in Article 21{4) thal **The acquisition of a home by the homeless or those inadequately
sheltered shall consiilte an object of special state cave.”” Additional conshilubonal Saurces
of this type of obligation include the Dominican Republic (Art, 17); Pakistan {Art. 38(d)) and
Pery (AT 18).

* The most common form in which housing righis are eashrined in national constimtions is in
the context of the promotion and construction of housing bjr the state. Article 22020 of the
Duich constitntion provides thal *'Tt shall be the concern of the authorities w0 provide
sutficient living accommeodation ...°" Similarfy, the Costa Rican constiktion provides that
“*The stae shail promaote the ¢construclion of low-cost housing and create a family homestead
for workers:™* One of the most detasied delincationg ol Lthis principle is found in article 13(9)
ol the 1986 Philippines constitution siating that **... the state shall by law, and for the commaon
good, underiake, in co-operation with the privale scotor, a cantinuing programme of nchan
langd reform and housing which will make available at affordable cost decent housing and
basic services i underprivileged and homeless citizons in urban centres and resetllement
arcas. It shall also promcte adeguate employment opportunities 1o such citizens ... Several
other states which enshrine ginnlar provistons in their constitations are Guatemala (Arlicles
119 and 108); Panama (A, 1093, Paraguay (Art. 83); Pero {Ars 18); Portupal {Ari. £5); Spain
CArL 47 Vielnan (Ast. 62): North Korea CArt, 26); USSR (A 44); and Poland {ArL. 79¢5)).

[n ancther methad of codifving bonsing rights, several states have included the right in
bousing within the broader realm of the right 1o an adequate standard of living. In Article
20{13) of the constitution of Equatorial Guinea for example, we find that **Every person
eRjoys the right 1o 3 slandard of living which ensures health, nutstion, educatzan, clothing,
housing, medical care and necessary social seevies®’. Simitar provisions can also be found
in the constitulions of Ecuador {Atl. 179) and the Peoples Republic of Bangladesh (Art. 15).
As far as the direct link between the right w social sceurily and howsing is concerned, it
appears that the Bolivian constitution stands alone in this regard. Tt provides that **... the
social securily systems shall be based on principles of universal coverage ... embracing the
contingencies of . housing of a social interest™. In endeavouring to create conditions nee-
essary for the fulfilment of housing rights, Benador amd Cyprus have cnghrined the right of
the sate 1o expropriate land for the construction of low-income houses.

Although the notion of employer respons: tuhl:.r to provide housing accommeodation is not un-
common, few comstitutions enshrine this duty. It is prabable, therefore, that these types of
obligations are present in other areas ol the law where they ace applicable as well as being
present in the ILO Recommendation 115, An example of the few constitntional sources on
th_is pointis Article 105 of the constitution of Guatemala which provides in reference lo work-
ers’ houging that *... through specific enlilies, the state will suppor! the planning and con-
“struction of housing prajecis, cstablishing adequate systems of financing (hat would make it
possible 1o involve the different progeamimes so that the warkers may opt for adequate
housing and meet health reguircments.  The owners of enterprises are obliged 1o make
availabie 10 their workers i in cases established by taw, the housing un:ls that meet the above-
meniioned requirements,” :

Several constilulions declare that the right o hausing or housing in zencral terms constitutes

- asocial interest. This particularly truc in several Latin American constitutions such as thosc
of Ecuador, the Dominican Republic, and Honduras. The Jatler two stales alsa address the
imporiance and respensibility of the staie 1o provide eredii for housing on an equal basis. The

-Honduran constitutian ix the most detailed in thess two areas and thus states, inter alia, in
Chapier IX concerning housing that **(178) Al Hondurans have the right o decent housing,
The'state shall design and implement housing programmes of social interest ,,.(179) The state
shall promote, support and regulate the creation of systems and mechanisms for the atilization
of internal and external resources 1o be used for solving the housing problem, (I1S0) All
mternal and cxtemal credits and loans obtained by the state for bousing shall be repulated by
law for the benelit of the ollimale user of the credit.™”

Several constitutions refer direcily o some of the rights noted in Section five concerning the
‘permeabtility of rights. For instance, the relaiionship between housing rights and (he rights
o land, cnvironmental quality, privacy and family Lile ¢an be disecened, Inthe context of Tand
righis, although many conititutions note that land and property should either be protected or
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altimatcly viewed in the public or social inierest, few national constitutions provide the right
te the allocation of 1and a3 2 human right. One which docs s0, howsver, is that of Kampuchea
which in Article 15 provides that *citizens have the right to use and inherit 1and allotied by
the state to sach family according to the provigions of the Luw, on which to build a house and
grow crops or orchards.” Yet, cven this provision is not as ali encompassing as could be
expected, The Ecuadorian constitution provides a good exampie of the links bewween housing
and the environment. In Article 50, we find thatin order ** ... to make theright o housing and
ihe conservalion of the enviranment effective, muricipalitics may expropriaic, ieserve and
control access for feture development in accordance with the law.”* With regard to prvacy.
the West German Basic Law provides a unique exceplion 10 this right by providing in Article
13 that **... the imviolability ol the home cantot be violated except ... to alleviate the housing
shoriage.”” Finally, cancerning family rights and the right to housing, the constitution of
Paraguay provides an interesting clause. Article 83 states that **Every family has the right
10 2 homie standing on is own land lar which purposes institutions shall be perfected and the
most favourable laws shall be ﬂnax:ted in order 1o make f{}l‘ more widesprcad owoership uf
urban and rural real property .. :

Li terms of legal profection against eviction, a majority ol constitntions enshring that, fnier
alin, the right to property is inviolable if the use of this property is not conteary to the public
interest. The way in whick such guaraniees can be utlized will, of course, depend upan how
the concept of property ownership is perceived im legal terms within a given society.
Certainly, progressive and wlerant perecpiions of what constililes private property vis-a-vis
slum dwellers and squanters will in tern determing the exient to which these faws can beused
to prevent or prohibit loreed evictions from being carried oul. ' While this area of (he law conld
be used with some degree of success, a far more appropriale form of constitutional proteciion
wonld be peared towards guaraniecing the righis of the urban poor by enshrining & right for
these proups not to be evicled. In spite of the desirability of such a right, as far as the author
is awarc, only the 1986 Philippines constitution provides (hig type of legal protection. In
Article 1310 we Mind: *Urhan or rural poor dwellers shall not be evicted nor their dwellings
demolished, except in accordance with law and in a just and humane manner. Noresetilement
of urban or rurat dwellers shall be undertaken withont adequate consuliation with them and
the communitics where they are to be relocated.”” Hence, in legal terms, il considered along
with the right to housing which also exists within this constimanion, these clanses provide
signilicant de jure prolection against eviction for the poor of the Philippines. O course, as
with all laws designed 1o protect the less powerful in society, the implementation of these
rights is always the greatest challenge. [ thas remains 1o be seen how this provision will be
applicd.

In adclitivn 1 these ways in which housing rights and their components are found within
national constitutions, several other points are worth noting. While neither the constitutions
of Ghamna not El Salvador enshrine the right (0 housing per se, they do contain unigue clauses
relevant to housing. For instance, in Ghana, Section 50{13 of the 1982 constitulion provides
that: * *Na person shall own more than one house built by (he State Housing Cotporation Terra
Development Corporation or other public bady.”” Whereas in Article 51 of the constitution
of El Salvador it is stated (hat *“... the law shall specify what enterpriscs and establishments,
duc to special conditions, are reguired 10 provide a worker and his family with suitable
housing, schools ... and olher services and attenlion necessary for their well-being. ™’

Lastly, several constitutions, including those of Portugal, Djitouti, Gabon, Mali and Tanza-
nia, mention the direct incorporation of an inleraational legal text which themselves conlain
the right (o housing. Tn Porugal, the CESCR is directly applicable under domestic law,
whercas, in the other stales \he enlire UDHR is, in various ways, incorporated into their
national laws, Morcover, by implication, in those states with a monist approach o human
righis law in the domeslic context and which have ratified the CESCR, the latter insirument
must be assumed to be directly applicable under the domcstic laws of such 2 nation.
Therafore, the national faws of these stales cun Turther be legally assumed to include the right
1 housing and other related tighis as found in Article 1 1(1) and others.

Several points can be made to summarizg Usis section on ong domestic legal means of
enshrining theright to howsing. Firstly, as this seclion has shown, the vast majority of natonal
constitutions neither include the right to housing nor mention policies or measures towards
improving housing conditions. Becanse national constitutions are geneeally the highest Llaw
of the land, the importance of including the right to housing as well as de jure and de facto
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protection against forced eviction cannot be overemphasized. As such, in states which donol
promoie housing based upon the legal rights ol their cilizens, a serious atempt should be
made by NGOs, community based crganizations and others to urge stales to ensbrine such
rights within national constitutions or within other appropriaie domestic legal initiatives.
Elements of poicnlial models for such legislation will be included in 3ection nine.

The second point concems the wide variations in-those housing rights which do exist in
constitutional sources of law. Not only does this conclusively reveal (he dillicelties in
agacasing the pniversal contents of the right 10 Bovsing, but it also shows, more optimistically,
that housing rights vary necessarily according to culural and regional differences. These
divergent -approaches to legal and societal perspectives though, do nol imply that a
universally applicable right to houwsing cannot cxisl. Rather, it discloses that naticnal,
regional, local and even city approaches to rectifying honsing disparities and problems will
wvary according to the circumstances and exigenciesof the siluation, As such, noslawe shoold
be considerpd w be cxempt from adogting howsing rights-in their internal legislation and o
be bound internaticually o the same degree. Housing rights are valid cverywhare,

The final point deals with the greatest difficulty of all; the implementalion of housing rights
found within national constitutions. As scen im Section 4,3, the law can be used 10 empower
those who live without adequate sheltee. However, despite this potential the law is all 100
olten manipulated as a wol for the more powerful elements of society to further their own
goals and, thus rarely those of the urban or rucal poor.  Another dilemmi is that many
comstilutional provisions are impossible or very difficali to apply in a judicial sense. Inthese
cases, however, the law can be used as a rallying point aimed al choouraging positive action
by the public authoritics. While itis a highly desirable ideal, the mere de fure existence of
a right 10 housing can in no way be scen as a guarantec that it will be realized in a de facto
sense. Cnly creative action from the nor-government to the government level will enable the
words “a right 1o housing ™ 1o become a concrete reality [0 those people an catth correndy
lacking such an imperative. ' S




The Permeability of Rights

Section Five
The Permeability of Rights

Although many things mmain unclear at the inernational level concerning the right 1o
housing and the gquestion of eviclon, one certainty is that this right possesses a number of
auatities which fink it dircotly (o several ather existing rights. These would include such
rights as those relating o privacy and family lifc, development, health, work, assembly and
association, the rights of the child and othets, As with the catire gambit of human rights law,
thic right 1o housing cannot be seen 1o be isolated (rom these related concerns. Rather, it must
be perceived as & right which, due to its very nature is closcly tied to these other rights; some
of which are of 2 more civil and poitical nature, and athers of 2n econemic, social and cottural
natore. From this petspective two points emerge concerning this legal interrelationship and
the actualization of the right (o housing. On the one band, it could be argued that a
government placing elative priority on the right 10 housing {without, of course, subjugating
other rights) could greatly cnhance respect for those rights directly related toit {(Approach 1}.
In sharl, if the right to housing was a [ocal point of public action, many elements of the rights
ta health, environnental hygicne, family life cic. would (or could) largely foliow suit, in
terms of realization. Secondly, an approach based npon the *‘permcability factor™ could
utitizz these related rights to further the demands associated with the night to adequalc
housing. This would be particularly true with the righis to privacy, family life, work of
Tivelihowd, persanal security and freccom of movement {Approach 2}

v theury, bolh of these approaches coukd be success{ul if certain condilions werg meLineach
case. Unquestionably, the Lirst approach will be contingent upon the legal definition given
(o the right (o hausing {should such a right exist within a particolar state) by the government
concerned or by the interoational community. 17 housing is approached from a non-holistic
petspective, this method siands littte chance of accomplishing anything, Likewisc with the
second approach, not only must these Taws exist within a society with defimitive obligations
by an crlity or entities, bat (he danger akso lies in apotentially narrow judicial definition heing
appiicd. Were this t happen it would be dilficult o legally entrench a broadly defined right
io housing within ihe (st method discussed here.

Neither of these approaches is particularly revolutionary, Each has been allempied, in
dilferent contexts and states and with very different measuores of success. However, itis not
only complaints and legal cases which can encompass these two approaches. They dlsoapply
to states’ reports and their guidelines, o **general comments'’ concotning relévant righta by
monitoring bodies and Lo cases put lorward secking judicial redress. Thus, these approaches
are applicable across Ihe legal spectrum as well as within the arenas of political pressure such
as housing campaign stratcgics, dovelopment plans and so on. This said, what follows isa
synopsis of some of the more pertinenl rights relevant (o the right 1o housing which could
potentially be either realized (Approach 1) or utilized towards the realization of this right
{Approach 2). It will include a briel description of how these rights relate Lo the right o
adequaie shelter, where they exist al the international level, the exient io which (if at all)y they
have been interpreted by judicial or quasi-judicial bodies in (his context and how these norms
could be wilized, with the aim of improving housing conditions, within the systems where
they arc lound. :

Civil and Political Rights

This set of rights tirked to the right 1o housing; includes: the right 1o privacy and family life;
the right 10 be free from any form of discrimination; therighisof the child; the right o freedom
of movement; the right (o be free Irom cruel, inhuman or degrading treatment; the righis of
assembly and association; the right to propetty or land; and the rights of women. Some of

- these rights have been codified with direet references (0 housing, whereas others have a more

indirect link with housing matters,
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5.1 The Right to Famlly Life and Privacy

The rights (6 family lile and privacy are-rights which are nniversally recognized in a variety
of intlemational lopal texts and within most constitutions of the world. Because of the obvions
correlgtion of these righis with the right to housing, Ihe polential cxists for these rights 1o be
‘utilized 1o subsiantiate one's claim to a Tight to housing or constituent elements thereof.
Certainly there are good grounds for this as, within most of the universal and wegional
instruments awalyzed, there is a codificalion of these rights, although o differsmt degrees.
Within the UDHR {Art. 12), the CCPR (Asl. 17), the ECHR (Art. 8), the ACHR (Art. 1 1) and
to a ceriain degree the ESC, either the notions of Lthe human right to Camily life or the right
o privacy are found. These rights are congidered in the context of the family and (he home,
and to comespondence. The most imposant legal interpretations of these rights have
cccurred ander the ECHR, the ESC and the CCPR.
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Under Article 8 of the Euvopean Convention on Human Rights (ECHR) everyone hasthe right
to respect for their private and family life, their home and their correspondence. Basing their
decisions upon complaints put forward claiming non-compliance with this arti¢le, the Buro-
pean Commission on Human Rights has considered the question of housing on several 0cca-
sions. Although the expropriation of land or buildings has provoked far fewcr applications
{complains) than might have been expect], a workable amount of case law has been
established.! For the purposes af this roport, these can be divided into thrce categorics: 1}
evictions; 23 the provision of homes; and 3} discrimination with regard b housing.

In 1974 the widespread eviction of Greek Cypriots from their homes by the Turkish invading
forces led 10 over 170,000 homeless people in northern Cypous.® This fact and others were
(he focus of an inler-state complaint by Cyprus against Turkey alleging non-compliance with
the ECHR in many tespects. After considering this aspect of the complaint, the COommigsion
issued the Moitowing opinion:

““The commission considers that the evictions of Greek Cyptiots from houses, including
their own homes, which zre imputable to Turkey under the convention, amoutt 10 an

- interference wilh rights guaranteed under Article 8(1) ... namely the right of (hese persons
to respect for their home, andjor their respect lor private bfe. The cormmission further
comsiders that the wansportation of Greek Cypriols toother places, in particular the forcible
excursions within the lerritory controlled by the Turkish army, and the depariation of Greek
Cypriots to the demarcation line, which are equally impntable (o Turkey ... also constituie
an imerference with their povate life™.?

Thus, the right to respect for the home and 1o privacy under the terms of the ECHE include
the right not k& be cvicied from one’s home. However, the definition of *“home’” under the
ECHR has never been elaborated to determing the applicability of this case to evictions of
“sgquatters’” or those without **legal’® viphts to inhabil a certain dwelling. The Commission
has declared though that the “*home" **... isa precise concepl which may not be arbilrarily
extended,”™ Thus, this point remains somewhal unclear. In the overall context of cvictions
though, the ECHR appears 10 be protective. :

In casc 4560/75 an applicant submitted that the local authority for the arca in which she lived
was in breach of Article 8 of the BCHR or its Failuwe o exercise its discretionary pawer
compulsorily to acguire the freehold of her accommaodation. In essence, she ¢laimed that she
had the Tight o be provided housing under the convention. The commission felt dilferently
however, finding that: **Whils it is truc that Article 8(1) provides that the state shall respect
an individual's home and not interfere withhis right ... Article 8 in no way imposes on a state
an obligation (o provide a home.””s However, although a state is under no oblipaticn to
ntovide housing, they are under an obligation to ensurc that the public aulhorities do not
impose intolerable living conditions o a person or his family, according to the commission.”

Finally, with regards to cliscrimination and housing under the ECHR, the commission has
declared that while Article 8 could nol imply a right to the provision of housing, if a
discrimimatory policy in the (eld af the allacation of public housing were found 1o cxist, it
could raise an issue under Arlicle & read in conjunction with Article 14 which prohibits
discrimination. Thus, Article 8 does not include 2n obligation for states to provide housing,
however it docs imply that all public housing provided by the authorilics must be io
acceptable condition. Morcover, the vight to privacy includes prolectiom apainst ¢viICLioRs
and probably against discriminalion in housing,

Althougzh the European Sovial Charter has not gained the netoricly of the ECHR, it 100
conlains an important provision relating 1 the rights of family life. In Article 16 concarning
the right of the family o social, legal and economic protection it1s provided (hat ““With a
view ta ensuring the necessary conditions for the fult development of Lhe family, which isa
{undamental unit of socicly, the contracting parties underiake to promote the economic, legal
and social protection of family life by such means as social and family benefis, Escal
arrangements, provision of family housing, benefits for the new ly marricd, and other
appropriate means.”” While litlle has been done o expand on these norms, it is clear (hat the
promotion and provision of family housing is an obligation of stales partics {0 this instrument.

Withit the CCPR Article 17 is the focus of the right to privacy and family Life. The small
amount of case law under the CCPR congidered by the Human Rights Committee has s far,
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" been scant with regard 10 this Article. As such, only one case is of importance to this

discussion. In the 1982 case of LML versus Norway, the committee decided thal under the
CCFR the state was under no abligation 10 allocale houses under Article 177

5.2 The Right to be Free from any Form of Disctimination

The broad prohibition of discrimination within CESCR has been examined in the way itcould
relate 1o Article 11(1} and the right to hoasing. Indecd, within virtuslly cvery human rights
inswrument the concepts of equality and nan-discrimination are enshrined. However, itisonly
dircetly linked 1o the right io housing within the International Convention on the Elimination
of Racial Discrimination (CERD). Within Article Ség)iii) of CERD. ‘'... stakes parties
underiake 1o pudrantee the right of everyone, withont distinclion as o racs, colour, or national
or clhric origin, to eqoality before the law, notably in the enjoyment of ... the right o hows-

Camg™ Therefore, siates pinties 1o this convention, (he most widely ralilied ol all major

hunian rights instraments, av¢ under an obligation to ensure thatno discrimination ikes place
with regard (o housing. Tt considered along with the non-discriminatory obligatians assumed

- by states under the CESCR,, the Vancouver Declaration and athers, it is notable that protection

against discrimination is widely applicable. Thus, in. general terms, stales parties o the
CESCR and/or the CERD are obliged nol to discriminate:

1} based on race, colour, national or cthnic origin, sex, language, religion, political or other
afinion. property . hiril ar ather staes:

2} in the distribution or allocation of public housing or resources (owards housing improve-

ment;

33 in [he access o rcnl.mg or buying a house or land upon which to build;

4 in the enforecment. of regulatory measees wlted o hovsing.

Angrgument could therelore be conceived, both legally and politically, and based apon these
clauses of cquality which aims 10 ensure that not #nly does discriminalion not oceur, but also
that cqual aliocations are made wwards improving shelter conditions. Such an initiative(s)
could be carried out mtionally or internationally through the domestic actors and the Com-
mitce on the Elimination of Racial Discrimination or the Cummllme on Econontic, Sacial
and Cultural Rights, :

Undcr lhc Eurnpean Social Charler in Article 19(4), migeant workers are assured *‘Irealment
not less favourable than a slates’ own nationals in respect 1o ... accommpdation.”™ This ob-
ligation has been legally interpreicd m three important ways: -

1) [Lis not enough {or 3 government i prove that ne discrimination exists in law alone: it is
obliged 10 prove in addiion that no discrimination is practised in fact;

2 Inong case, ILwasdasided by the Buropran Crmmittes of experis thial a shals gty i which
alien workers may only be granied public housing if they have lived there for séven years
fails to meet the obligatians undet this paragraph; and

3} Even whicre there arc socil problems due to overcrowding, the number of migrant workers
is small and the situation in respect of housing therefore trivial; 2 residential gualification

" ol five years (or the provision of publicly financed accommeodalion in respect of any person
who was not born within the stale fails o satiafy the requirements of this paragraph.™®

While these insiances oceurred within states in wcstcm Europe, they could nevertheless be
utilized 25 precedent-selling cases al the imernational level.

5.3 The Rights of the Child -

Children's rights are found within many human rights instruments, some specifically
conestecd with chitdren and others where these rights are more generally defined. Tnthe 1IN
Convention on the Righis of the Child and the UN Declaration on the Rights of the Child of
1958, housing questionsare incorporated. Within the decldration, Principhc 4 provides: ““The
child shall enjoy the benefits of social security. He shall be entitled to grow and develop in
health; 1o this ¢nd special care and protection shall be provided beh to him and to his mother,
iticluding adequate pre-natal and post-natal care. The child shail have the right (0 adequate
nutrition, housing, recreation and maedical serviges.”™! This-general right to housing and is



12y See Drakt Convention an
tne Rights of the Child, in 514
Hewslattar Mo, 35 Dacem-
ber 1587, o, 83

13} See nole 8.

14] See Sieghart, p. 213.

The Permeability of Rights

gompanenl elements has also been mcluded within the convention. Article 27 is 1he most
conclusive by providing, inter alia, *“The states partics 10 the prescat convenlon rRoognize
the righl of every child to a standard of living adequate for the child’s physical, spiritual,
moral and social development, The parent(s) or others responsible for the child have the
primary responsibility Lo secure, within (heir abililics and financial capabifiti¢s, the condi-
tinns of living necessary (o 1he child's development ... The states partics to the present
convenlion, in accordance with national conditions and within their means, shall take appro-
priate measures 1o assist parcnts and others responsible for the child to implement this right
and shall, in case of need provide, material assistance and suppart Programmes, particularly
with regard to nutrition, clothing and housing.”* While this Article resembles Arlicle 11(1)
of the CESCR, one important distinction is apparent. In contrast to theJatier article, wherein
the obligations refated io housing Tighls are generally pravided, the obligations in the conven-
Lign are moTe preciscly defined and incorparated within a broader scope. Thus, nol only do
children have a right to an adequate standard of living, but when there is '‘a case of nex”.
in thisregard, the siate will elearly be legally bound to provide material assistance and spport
programmes yeared towards directly guaranteeing this right, Although the qualifications of
*“in-gecordance with national comdilions’ and *‘within their means’ may pase some
probleims, the potential effect of Lhis government obligation is quite significanL

In addition 1o (hese two insiruments, the ESC also enshvines many rights relevant to children.
Of relevance are three specific articles which state: **I(17) Mothers and children, irrespective
of marital siatus and family relations, have the right 10 appropriate social and CCONOIMIC Pro-
tection”'; “*TI{7I(10) WiliLa view to ensuring the effectiveexercise of the right of children and
yOUNE PETSONS L0 protection, the conlracting partics undertake ... lo-ensure special proteclion
apainst physical and moral dangers to which children and young persons are exposed oy
“IT(Y7) With a vicw 1o ensuring the ¢ffective excreise of the right of mothers and childreh (0
social and ceonomic protection, the contracting parties will ake all appropriate and necessary
meastres 1o thal end, including the establishment or mainienance of appropriale insttions
O services,” s : '

Although these norms have not been exposed to sufficient legal interpregation, they do
provide a iramework with which (o asseet children’s rights 10 housing, especially if read in
conjunciion with Ariicle 16 congerning the provision of accommodation, One interpretation
of Article 17 by the European Commitee of Experts has stated that: “Homeless children
should be pravided with the nearest possible approximation ¢ 2 normal home environ-
menk’

Eachol the examplesofthe rights of the child shown hereexemplify the de jure links between
honsing and (he child. Housing rights advocales can draw substanlially on the declaration
conventan and the BESC as sources of international law which expressly provide housing
rights with a place within the overall conexiof the ni ghiz of the child. Because children are
sa oflen the first victims of inadequate shelter-condiliors, these conferred riphs are crucial.

. Moreover, it 3s certainly feasible that a peneral argument demanding the Ealfilment of the

tight to housing for all- could draw substantially upon (hese examples of intemational
legislation.

5.4 The Right to Freedom of Movement

The similaritics beiween this universally recognized rightand the right 10 adequate shelter arc
essenlially two-fold. Firstly, the various formulations of the frecdom of movement anc
usualiy codified together with the fecedam to choose a residence. While the second element
relates to the importance of this right in dealing with questions of mass forced evictions.

The right 1o housing necessarily enlails e right 1w choose the location of the dwelling orresi-
dence in gquestion. Within the UDHR, the ADRD, ke ACHR, the CECSE., the ECHR, Lhe
ESC and the AICHPR, frecdon of movement ang the right to pick one’s residence are
included together. Typical of the way in which this right is codified is Article 13(1) of the
UDHR which provides: ““Everyone has the right to [reedom of movement and residenge
within the bordess of each stage. I one is unuble 1 move frecly within a state's boders, his
or her choices of finding a residence or & home would be extremely Limiled. Such arightdoes
not, however, include the oblipation of a state to provide housing per se. Rather. it doss imply
that the skate must nol prevent persons from having the option to choose where to residesuch

45



From Housing Needs To Housing Rights

15} Sea Writ Pefitions Nos,
4610-1612 af 1991, Ciga Tel-
lis & Crs versus Bombay
Murdeipal Corporafion  and
Qs and Nos, S0EB.5059 of
1581, Vayyapuri Kappusam
and Ors versus Tha Siate of
Maharashtra amd Ors.

168} See nole 9, Secton 3
nolas,

1% Codiflcations of tesa
rights can ba found in: the
UDHA {Art. 20); the ADRD
{AILs 21 and 23 the CCPR
(Arts 21 and 22); the ECHR
{Art 13}; the AGHR (Arts 15
amd 18} and the ACHPR
{Arts 10 and 11).

18} ZHee rmta 3, Stacmn ]
notes, - -

as, for example, rural (o urban migrants andfor stum dwellers and “illegal® =goallers.

Just as this freedom relates o the urban poor in the context of residence, it is also quite im-
portant when cansidering some of the local samifications of forced evictions, For instance,
one of the: central arguments by the plaintiffs in the now famous Baombay Favement Dwellers

-Case was based upon this point. Those o be removed argued that forcible eviction would,

inter alig, amount 1o 3 viokation of their rights to freedom af movement.”® To some degree
they were successful with these argnmenis. Tn general terms, when it is clear that evictions

- @re a sirong possibility, legal relerence to this right may be usefizl to some exient in gither
© preventing eviction pr in oblaining governmental assurances about the way in which they are

to be carried out. It scoms clear thatthe policies of some governmenis to * ' truck the squallers
10 the countryside™ would constitute a violation of the right to freedom of movement and to
chooscaresidence. Indeed, one coukl imagine a nomber of instances where it could be nseful
to utilizc these norms in preventing forced evictions.

&.5 The Right to be Free from Cfual-, Inhuman or Degrading Treatment

Whilc this righi(s) is viriually always associated with acts of govemment sanclioncd torioe,
it is [oreseeable that this norm could be utilized in a legal argumeni decrying the deplorable
conditions found within slum and squatter settlements around the world. Although the author
is unaware of any cases where this argument has been attempied, one notable example is
known within the UN Commission on Homzan Righee. Daoring the 1987 2ogeion of the
commission when a resoluiion on the realization of the right 1o housing was onder discnssion,
on¢ NGG participant urged rhat the resolution should include reference 1o this right(si. He
suggesied thal this right and the-right to vote should be cavered within the resolution as they
were frequently not realized for thase Forced to Jive in inadequale housing conditions, '
However, this approach was seen by the commission.as inappropriate and was conscquently
not included in Resolution 1987/22, While the comimission was probably politically hesitant
to add these points as willas being wary of sanctioning a broad interpretation (o this important
geoup of rights, it may becoms an acceptable notion in the fulure as the internaticnal
perceplion of human rights progressively (ransforms ieself.

5.6 The Right to Assembly and Assaciation

These arc two additional rights which are found throughout the texts of intemational human
nighis law.? Their zelevance to the right 1o housing applies essendially to the collective right
of individuals (o form community based orgatizalions and other groups with the purpose of
furthering their fights 1o howsing. As is well known, without the effective functioning ol these
groups, any colleclive demands for improved shelier would be practically impossible. So 100,

of course, would be the enabling policies aimed towaeds thig end. Morcover, in the formation
of housing co-operatives and other such endeavours at the local level, the right to assemble

" and associate must be respected. While there is no appreciable inicroational case law

specifically on this point, the links between hausing rights, especially those of a scl[‘-h::lp
oriemstion, and he rights under discussion here are unmistakable,

5.7 The Right to Property or Land

‘The Execative Director of the UNCHS (HABITAT) has statd that *'Land is the key 1o
tackling the housing crisis facing Third World cities. The lack of cheap, icgal housin g plois
means that most new housing today is built in illegal shanty towns. If city governments
pravide such plois, they could slow the rapid growth of these shanly towns and ease the
pressorc in crowded city slums,”™ Indeed, land goestions and land policy are central 10 the
dilemma of inadeguate shelter wherever this is found to exist, as well as being tanigmount to

the ccalization of the right 1o housing. In legal terms, this point can be approached from the

nnglc ol a right o lamd or a right 10 property, although these rights remain imderdeveloped
in the context of hyman rights and housing rights. The Vancoover Declaration is notable in
MRy respecls, not least for its recognition of ihe importance of land in buman settlement
issues. For instance, several of ils recommendations 1o governments in this area are as
follows: :
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“Land is g scazce resource whose management should be subject to public surveillanee or
contro} in the interest ol the nation,” :

“Changes i|:| the use of land, especially (rom agricultural (o urban, should be subject 0
public contrpl and regulation.’™

““The uncarned increment resulting from a rige in land valucs brought ahm.i! by ppblic:
actionsor decisions, or general population growth, should be recaplured by public bodies.”

“Public ownership of Tand should be used to sccure and control u::h:m e:;r.pansinn,‘m
implement uiban and rucal land reforms and to ensure that serviced land is available atprice
levels affordable w all.™ -

“‘Past patierns of ownership righls should be wransformed to match (he changing naeds of
society and be collectively beneficial. ™

“Comprehensive information on land capability, characterisgtics, tenore, wse and legista-
tion should be collected and constantly updated sothal all citizens and levels of government
can be guided as (o the most beneficial land use allocation and contrsl measures,””™

Despite these forward-locking recommendations 1w the 132 states which ook past in the
Vancouver Conlerence, the de facto and de jure situation lacing the vast majority of the wr-
ban poor in terms of rights to Land is far from satisfactory. This cccurs, in part, because of
the, urban land market which, through prices and govemmenl decisions, is such that it does
not sllow land 1o be allocated 1o the poor for he purpeses of housing.™ Furthermore, the lack
oftenure legalization for inhabitants of *‘illegal™ setlermensis alsoacts as 2 major probibiting
force. Additionaily, the ofien extreme legal interpretations of the inviclability of pnivate
property found in most Jegal systems, but particularly in civil and common law syslems, 1%
a further contributing torce 4 the inappropriate and biased wrban land policies prevalent
throughoul the world. O course, there are viable means available which, il carefully and
approprialcty applicd, can open up possibilities for wider ownereshipand ienureofland within
humin seitloments.? While these have heon considered in depth in a vaciety of contexis, the
central question here concerns the extent to which inteenationa) human rights law can be used
as an agent 1o either enforee cxisting ** pood’” laws related 1o land or to alter land laws which
are al present negatively allecting the status of those inadequately housed. Most areas of the
law concerning land utilization, ienure, planning and so forth are noi often covered dircotly
by 1he category of human rights law. Indeed, a human right implics a duty by the state I
provide an cntitlement 10 its citizens orto refrain leom actions negating an entitlement. 1f we
wtilize this point within the concept of land rights or property righis (a1 the internationat level
at least) an unjorunate state of alfairs emerges. :

. Although the UDHR provides in Article 17 that: ““Everyone has the right 1o own propeny

alone as well as In associativn with ethers™” and that: *‘No one shall be azbitrlariﬁy deprived
of his property™, neither the CCPR nor the CESCR include derivations of ths right. Other

instruments enshrining the right 1o properiy are (he ADRD, the ACHR and the AICHFPR.

While this right has nat yot been interpreled (o oblige govemments Lo provide or allocate
propetty per se (although this might be implied if read in conjunction wilh provisions L the
right to honsing), these derivations of this right are important in that all of them exaci limits
o this right. For example, Article 21(1) to {33 of the ACHR states that: **(1) Everyone has
the right (o the use and enjoyment of his property, The law may subordinate such use anc
enjoyment 1o the interests of society. (23 Moone shall be deprived of his property excepl upon
payment of just compensatinn, ot reasons of public utility or social interest ... i3} UE‘I;I.IE}" and
any other lorm of exploitation of man by man shall be prohibited by law.” The ADRD1s also
interesting in terms of Article 23 which reveals that: ‘*Every person has a right (o own suF.I'I
private properly as mects the essential needs of decent living and helps 10 maintain the dig-
nity of the individual and his home.”’

Thas, in all these inslances, statcs partics io these instruments conlaining property rights:
13 canmot infringe the right 1o cwn property or land; ,
2) can limit the absofute nature of property rights in the jnlerests of socicty; and

3} are not bound necessarily to provide land or property as a mandalory allocation,
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OrF course, these points are derived solely Mrom ¢he right to property and nol housing.
However, if we consider these two righls in werms of their complex interrelationships, itdoes
appear that Lthe right 1o property, especially in terms of its polential timiladons, can play a
substantial role: lowards the provision of adequate tand and housing in urban centres where
it is nceessary. Because the entire nolion of fand and property righis is a very diverse and
complicated one, it cannot be covered hore i sufficientdetail. ? Sufficeit to say thatalthongh
governments may have the legal option, and perhaps respansibility, of expropriating land for
the benefit ol the society at large (e.g. landless stum.dwellers and squatters without financial
means 1o acyuire it themsclves), powerful elites and landowners, polilical considerations and
the lack of wherewithal to do so are viewsally always scen as more important considerations.
This is not 10 say that the law prohibits posilive initiatives in this regard, however, it does
umply that the potential willingness of public authorities only rarely exists to the necessary

cxlont.

In essence, the right 1o housin g coupled with that of property can potentially yield favourable

tesulls in terms of land allocations and tenure. Yel, owing 1o blatanily uncqual and absalute
perceplions of property throughoul the world, it seems advisable o pursue the right 1o land
Qr property as an clement of the right to housing rather than vieo versa,  Withoul 2 re-

- orientation of land laws, many pretequisites of housing rights will continoe to be denied. It

iz wholly apparent that many urban land policies, which arc prabably best judged by
observing housing condilions in a ¢ily; must be seen as almost perpetual failures. And
therefore, as it may be casicr to utilize buman rights law in the context of housing nights rather
than vis-a-vigiheright fo property_ it seems that the latter right should be seonag an imnortant
point of substantiation of housing guarantees. Nevertheless, it is obvious that Jand policies
and congepts of property ewnetship will have to be reformulated if housing rights are ever to
be universally realized. While much remaing to be done in the context of property rights al
the international level, states should be urged to sericusly consider the stalement by the World
Commission on Environment and Development which states: “*When half or more of a city’s
workloree has no chance of obtaining a legal plot on which a honse can be built, let alone of
aflording 1o buy ot rent a house legally, the balznoe botween private land-ownership righis
and the public good must beguickly rethought.”” Indeed. itis time for states to begin utilizing
the restriclive clauses of property rights in the social interests of a slale in order 1© not only

fuliil their obligations 1o provide housing, but also to provide a dignified life for all.

5.8 The Rights of Women

Although many of the lexts comprising inlernational human rights law are couched in sexist
terminoiogy, e.g. the use of the lorms ““man’™™, “*he™” or ““his™’, it is self-evident that human
rights apply equalty to men and women. The effect of those gender orented Lerms has
lrequently relegated the rights of women 10 8 lower degree of importance. Nevertheless, the
fast two decades have witnessed an increasing number of initiatives aimed ag bridging this

legal gap. Examples of thiz are the Declaration on the Elimination of Discrimination Against

Women of 1967 and the Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW) of 1979, which entered into lorce in 1981, The laticr ingtrument
forms yel another direct link.in the permcabilily of rights surrounding the right to housing.

The most inpotiant provisionin CEDMV in T.lus respect is found in Article 14(2)(h) which
provides th, fulluwmg

- EEtates parlms‘shaII lake all appropriate measures o climinate discrimination against
women in rural areas in order (o engure, on the basis of equality of men and women, that
they parlicipate in und benefit from rural devetopment-and, in particular, shall cnsure 10

© such women the righy: ... (h) to enjoy adequate living conditions, particularly in relation to
housing, sanilation, eleciricity and water supply, ransport and communications.” Ancther
relevant, yel more general, clause 15 found within Article 3 which declares that *'... state
pariies shail 1akc in all fields, in particular in the political, social, economic and cultural
ficlds, all appropriate measures, including legistation, w0 etsure the full development and

‘advancement of women, lor Lhe purpose of guaranieeing them the exercise and enjoyment

of human rights and fundamental freedoms on a basis of eguality with men.’’

‘Therefors, viewed in the context of the pcrmﬂ-ability factar the rights of women under

CEDAW can be utilized 1o subslaniiate the claim to housing rights and their compenents.

~
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Economic, Social and Cultural Rights

Becavse the right o housing is cantained in this category of rights, it 18 10 be expected that
a number of other compenent rights in this arca should be strongly linked 1o it. ‘Tndeed, the
rights to work, health, cnvironmental hygicnefquatity and development could each be drawn
upon in order 16 substantiate housing rights and 1o guaranice a holistic approach 0 human
settlement policices.

5.8 The Right to Work

The right i work is (ound within most of the hurnan rights exis concemned withtheproleclion
of ceonomic, secial and cultural rights such as the CESCR., the ESC and the ACCHPR, as well
as being implicit in many of the texts adopted by the ILO. This norm is linked t the right
10 hgusing in 3 number of ways, two of which demand discossion. Fiestly, the concept of
decent work or employment as a right of ali individuals, if [uily implemenied wonld

- obviously contribute significanily Lo at least the pardal ful(ment of the right w housing.

However, Lhe righl 1o work, which necessarily mcludes the right of ¢veryone to the -

" opporiunily 1o gain his or her fiving by work which he or she frecly accepts or chooses,

remains a dream o millions (hrooghoul the world, norh and south alike. One net resolt of
(he deprivation of this ripht is the frequent inability (o allord an adequale home or land upon
which to build one. When satisfaclory employment is either scarce or nen-existent, these
requiring work will freguently turn 1o the “finformal sector™ or “pelty commodity sector™

- in search of asncans of livelihood. Wihin this largely individoalized reglme of employment,

the “olten paltry sum cared 18 all 0o often barely cnough 10 make ends meet. This
consequently. has an impact upon the guality of housing available to those employed in the
seclor which is so bonelicial othe upper and middle classes of any society.® Because there

. is such a high degree of insecuorily in this type of cmployment, due 1o (uctuating Ievels of

income, the often **illegal”” nature al the work because of the lack of official permits and so
ot 1 i made all the more dilficutt to find adequale accommodation. Thus, we can see the
imponiance of the avaitability of sufficient employment towards secaring the right to housing.

The other important wity in which the right to work'is ineatricably linked 1o the right to -
housing isin the proximnty of om ployment options to housing. As themajority of those living
in inadequale conditibns are impoverished and without sufficient social or economic
opperiunitics, if employment possibililies are nol close by they may rot be able Lo work
because of the high costs of transporiation e and from the locations involved, As stated -

carlier ILOReécommendation 115 provides that **workérs® housing should, in so far as i prac-
- ticable and 1aking inte account available public and private transport facilities, be within easy

reach of places of employment,'” Thus, by supporting the claim of the necessity of local em-
ployment options, this recommendation can be used to legally subslantiate it. Moreover,
when this instrument is revised, il is possible-that this legal argument will gain additionat
credibility.

The second point here concerns the Buombay Pavement Dwellers Case in which acentral ar-
gument by the plaintiffs focused upon the guaraniee of the right 1o work, utitizing the right
telifcas found in Article 21 of the Indian Constituiion, Inarguing that the pavement dwellees’
right to livelihood would be violated if they were rcmﬂved from their settlements, their

lawyers had a centain degree of success.™

5.10 The Right to Health

_Without the services inherent in the right to adequale shelier, such as potable or piped water,

sewers, hygienic means of disposing ol wasie, as well as these structoral elements required
{or a home 10 be considercd adequale, standards of health decrease sharply.,  Aculs respira-
tory diseasos, tuberculosis, imtestinal parasiles and diseases linked 1o poor sanilation and
contaminaied drinking water {diardhoca, dysentery, hepatitis and 1yphoid) are nommally
endemic: they are ane of the major causes of ilincss and death, cspecially among children.®
These factors have been recogmised for some tine and ¢an be found wilhin a series of human
rights instruments, oficn wgether with the right 1o housing. These two rights are considered
iogether in tha UDHR {Are. 25} and the ADRD {Ast. 11), while the right 1o health is considered
alone in the CESCR (Art. 12), the ESC (Ast, 11) and the AICHER (Art. 16). If we consider
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- diminish significanity,

Anicle 12 of the CECSR we can observe that goveremental responsibility in the context of
healil 35 it relates 10 housing is substantial. It provides that:

- 13 The staies partics o 1he present covenanl fecognize the right of everyone to the enjoy-
ment of the highest attainable standard of physical and mental health. :
2} The sicps to be taken by the staics partics 1o the covenant fo achieve the full realization
of this right shall include (hose necessary for: a) the provision for the reduction of (he -
still birth rate ancd-of infant mortality and for the healthy development of the child; b)
the improvement of ail aspects of environmental and indusirial hygiens: ¢) the proven-
tion, trealment and control of epidemic, endemic, cccupationat and other discases; and
d} the creation of conditions which would ensure all medical service and medical |
attention in the event of sickness.”’ :

This ‘catire article, but cspectally the latter fowr points are clearl y relevant o heusing
concerns. Arguably, if a government implemented an enabling approach towards Improving
housing conditions, many health concerns would decrease and be prevented in the future. In
this way ol prioritizing the right to housing, many auribules of the right to health wonld afso
become more of a reality. At (he same tite, i€ an increasing emphasis were placed upon
achieving hcahh rights, many of the component clemeris of the right 10 adequate h-:rusmg
could be acrialized.

5.11 The Right to Environmental Hygiene/Quality

Linked directly to both the right W housing and the right ko health, the level of environmental

hygienc or guality existing in human scttlements will contribule 1o the establishment of

adequate housing conditions. Side by side with the prablems associated with poor health and
housing are the imulti-dimensional environmental problems which anly worsen the sitgation.
Indced, the most environmentally unbalonced arcas of urban centres in the developing woild
ate ofien where most of the urban poor gre Torced by circumstance 1 live: beside polluting
or hazardous indusirics, on hillsides prone to erosion or land slides, flood plains, rivers or
sureams overflowing with (ilth and ﬁcwagc amacd 50 G, Thcyarc Icaql likely 1o beev;cte.d from
auch undesirable w.cm

In legral terms, allhﬂugh thehuman right to environmental hygiene/quality does exist 10 some
depres, this right remains enderdeveloped, The CESCR enshrines the right to environmental
hygiene in Article 12, yet in rather imprecise lerms, whereas the AFCHPR 1s the only Gther
human rights instrument which. formally puarantees 10 Afvicans a ‘“‘right to 5 general
satstaciory environment favourables 1o their deveiopment,™ To a certain degree, elements
of this right can be: observed in Anticle 11 of the ESC, which inits guidelines for siates’ mporls
on the right 1o heglth, requesis stales- ]mmes to provide information on measurcs taken 1o
teluce pollution :

Becausc g0 many of the health problems associated wilh inadeguate shelter are environmen-
tally based, 20 ¢lfective policy would be i focus grealer aiention and financial resources
towards solving the cnvironmental dilemmas so prevalent in slum settlements. Many of these

- meagures would be of a service natire (piped water, sewers, drainage etc.) which arc inhesent

elements of the right to housiog, Thus one could argue that if more aucntion were paid o
housing rights snd nceds, many of the environmenial problems asseciated with them would
Furthermore, sustainable environmental policies amned in (his
direction could alsoaccomplish this, However the problem is perccived though, it is perfectly
clear that many of the clements comprising the right o huusmg are also found wﬂhm the
emergent right Lo enviranmental quality.

£.12 The Right to Development

The right to development has been the subject of much debate in recent vears, partly becanse -

Ahe economic circumstanoes of many of the world's states are such that they deprive their -

inkabitants of many of their rights of all kinds, but partly also because some programmes for
the eeanomic development of such countries may themselves resalt in major viclations of
human rights and fundamental freedoms for those inhabitanits.® After a number of years of
work on the draft (ext and general definition of the right o dwelﬂpmcnl,adcclaraunn on the



297 See UMGA Resolution

411128 of 4 Dacomber T936,

30) Ibid., the LIS was the
only state o cast a vote
against this Rasalutian,

The Permeability of Rights

right to development was eventually adopted by the UNGA in late 1986. Within this

- gomprehensive declaration, which brings logether for the fivst (ime a concise Insirnment,

some allusions are made 1o 1the express links between the right to housing and that of
development. Inaddition Lo the often cited interdependence of all rights within the preamble
and substantive rcalms of the declaration, it also declares the impaortant element of popular
participation in the context of development. Forinstance, Article 1 provides that **... theright
to development is an inalienable homam right by virtse of which every human person and all
peoples gre entitded (0 participale in, contribute 10 and ¢njoy econemic, social, coltral and

. political development.in which all human riglhis and fondamental recdoms can be fully

realized.”'® In more specific wrms, Article 8 of this unique instrument provides a wide-
ranging and positive re-alfirmation of-the right W housing. [t provides:

**Srates should undertake, at the nattonal level, all necessary measues [or the realizalion
of the right to development and shall ensure, interalia, equality of epportunity forall in their
access wr basic resources, education, health services, food, housing, cmployment and the
{air distribution of income. Eflective measures should be undertaken toensure thal women
have an aciive rale in the development process. Appropriate economi¢ and social reforms
should be made with a view to exradicating social injustices. 2} States should encourage -
papular participation in all spheres as an imporiant factor in development and in the full
realization of all human rights.” :

Thas, in addition to re-affirming the ceniral place of housing in overall economic develep-
ment, this article wlso Jays down other crucial points such as equality of opportunity, the
imporlant role of women, cconomic and social reforms, the eradication of all social injustice
and popular parlicipation, ali of which form the core elements of the eight wo development.

The provisions concerning slale obligalions are also noteworthy. For example, in Article 3.
it is laid out that ... s1ales have the primary responsibilily for the creation of national and
intermational conditions favourable 1o the vealization of the fght o development ... While
the following article enshrines that **... states have the ducy 1o take sieps, individually and
collectively, 10 formulate interaational development policies with a view o facilitating the
full realization of the right le development ... Finally, in the [astarticle it is staled (hal slates
should Lake steps *... 1o ensure the Tull exercise and progressive enhancement of the right 1o
devaiopmcm, mcludm 2 the fomrulation, adoption and 1mp|emenh1tmn nf palicy, legislation
and olher measures al the nalional and international levels."

As this declaration was adopied by the overwhelming vote of 146 for, 1 against and 8
abstaining, the international consensus concerning this continually developing human right
is apparent.™ Yel although a relatively commendable definition of development is used
withiu this wxe, and the siate obligations at both the natianal and intermational level are
comparatively precise for this expansive legal cotitlement, the extent 1o which this doclara-
tion witl he adhered 0 by states and the degresto which iLwill be priositized remain to be seen.
In & legal sense the declaration has some wegk points such as the frequent use of the (erm
“shoull™ in place of the more obligatory “*shall’™ and 18 status as a declaration. It 1§
nevertheless of real signilicance to the 1nlc:rnalmnal recognition and cm:uuragemem of (he
rigght o hoasing, smong olher righls,

In addition (o this recant a:ticulalinﬁ ol the might © development, the Bangul Charer
{AICHPR}is the only nuajor humin rlgﬂb instrument which declares the evidence of this righe
m Arlicle 22, ) )

The cncapsutalmu of basic needs, popula_r participation, cquality of uppmlumly and so forth
within the contexi of the right to development is a favourable occurrence in international
human rights kaw. This appreach lowards development, based upon the indivisibility and

_interdependence of Tights, sipnifics legal acceptance and affirmalion of the concept of the

permeabilily of righis. As such, the right 10 devclopment can act, as 4 focal point owards
commitling governments to promaote and act with this awareness of the notion of permeability
in mind. Indeed, each of the rights discussed in this section relate bath to the tight 10 housing
and developmeni. Houosing correlates distinetively o the right to development and (0 [he
onified and equal approach (o the implementation of all human rights. .

Thus, this section has reveated the links between the right loadequate housing and some other
existing rights. We have observed how both views of the permeability of rights can poten-
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tizlly coturtbute o the full reatization of this right.” Circumstances, Tocation, and othor fac-
tors will largely determing where and when one or the other approach.may be warranted.

However, it should be stressed that cach approach is applicable and can be equally effective.

Now that the rights to housing found at the internationad tevel and, 10 a lesser extent, at the
nalional level have been delincated wé can lock at how these vights can be implemented, re-
spected and ensured. ™ The following sections will look at the implementalion of the right to
housing (section six), the deternrination of a viglation of this right {section seven), the role
that NGOz and comsnunity based organizationscan play immonioring and implementing this
norm {section cight) and, finally, a ientative definition of the component parts of the dght to
housing applicable ecqually throughout the intemational community will bBe given,
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Section Six

The Enforcement and Implementation
of Housing Rights

The active enforcement of human rights in gencral, and housing rights in particolar, is nolgn
easy maiter. In some cases it is relatively stmple bur, in most instances, therg are diflicelties.
Many reasons contribute o this, not least of which is that the notion of state SOVCIGLZILY 15
still the driving force behind international law,  Although tolal soversignty is no longer
possible, viable of desirable, one still hears this argument when states are accosed of viokating
human rights in (heir pwn coaniry. Additionally, Article 2(7) of the UN Charter {altheuph
the strength of this article is also weakening) precludes UN interference in matiers within the
domestic jurisdiction of states. Neverileless, these limitations are not nearky as powerful now
as they were in Lhe past and, as such, the UN annually calls upon specific states to halt human-
riphts violations. . .

We mnst also grapple with the fact that cconomic, social and colturs] rights are dilferent Erom
civil and political rights, yet equal in terms of stalus and importance. The latiee category-are
generally {though not entirely) enfarceable in a courk, while some aspects of housing rights
may be and others not. Yet, too many peaple who are unaware of the law do not perceive
housing as a human mght. This, however, is changing. One also frequently hears
‘“imtermational law is worthless, it's unenforceable ... you can’t puta government inprisoni!””
which hotds a corain degree of truth. TLis argouable that the reason why many skabes get away
with s many human and bousing rights violations is simply because far too fow people in.
organizalions know that these states actually have international obligations. In many cases
states are simply not held accountable, dt the inlernational as well as the national level, L
should be siressed that states, when conlronted with their legal obligations and alleged
violations of these, will not deny their legal obligations to housc their citizens but will deny
the allegations of abuse. A great deal of the validity of international human rights law rests
with the reality that the enforcement of many of the norms will depend on how much
embarmassment, public pressure and iniernational condemnation a stale is willing. 1o 1ake.
Very often, these 1actics persuade governmenls (o change.

Maoreover, we cannol make (he mistake of assuming that inernational law, its procedures,
norms, enforceability ¢ic. are precisely the same as domestic legal systems. While many of
the underlying principles of law are common to euch, (undamental differences remaun.

© Finally, it is rarc (but it dioes ocour} that international or regional human rights Judicial bodics

have the fegaf power 1o force a state o.act in a ceriain way, Although the decisions,
recommendalions, suggestions ctc. of these bodics may be legally binding, gnad faith by the
government conceried rather than physical threat 15 the major forec. Thus, the system 13
imperfect, as are all systems. One must be aware of (he shortcomings of this legal system
when engaging its varicus mechanisms and procedures. However, (he system conlinges o
develop in positive directions and, asswedly, in the senseof housing rights enlorcement can
ba beneficial through inteliagent use. :

6.1 The Committee on Economic, Social and Cultural Rights

The body in charge of assisting the Economic and Social Council of the UN {BCOSOC) in
monitering states parties’ compliance with their obligations under the CESCR is the
Commilles on Economic, Social and Cultural Rights,! Although the covenant entered inta
force in 1976, thecommillee only began its work in 1987.2 Prior iothe formationof this body,
the monitering of this ingltument was carticd out by the much criticized * 8 rgsional Working
Group’ from 1979-1982 and thereaficr by the **Sessional Werking Group of Governmental
Exports'® [rom 1983-1986. After scveral years of rather dobious monitoring of he covenant,
criticism from 4l scotors was so abundunt thal 3 new commiltee with more expertise,
independence and 2 reviewed mandate was deemed necessary by the organs of the UN. AL
present the committee iscomposed of 18 independent *“experts with recognized compeicnce
in the ficld of human rights, serving in their personal capacity.’™ They meet annually for
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three weeks, The comniitice has a variety of tasks entrusted to it, as well as numerous
challenpes coniTonting i i Somc of these, which pertain direcily T,othr:.nghtm housing, would
inghude:

1} the analysis of slatcs reports on Arnticle 11(1) as required under Artaclf:s 16-22 of the
CESCR,; . '

2) clarilying the content of the right 1o housmg. _

3) facilitating greater input from NGOs coneerned with housing issues; and

43 developing mmproved levels of co- Gpcral.mn with 1he specialized agencies of he UN,
particularly the ILO and WHO,

Inmore gencral ierms, the comunities will ke challenged to instigate for iiself more ciffective
procedures and more efficient ways of carrying out their mandate, as well as attempting o
shed the discouraging image passed on 1o iL by its preédecessers, Because of the primary
significance of the covenani to the right o hﬂumng it will now be useful to discuss each ﬂf '
l]l&."s‘li.‘. four pumts in detail, :

6.1.1 The Committee and States' Reports

. The s0le mechanism within 1he covenant designed 1o monitor compliance with this instru-

ment is the reporting pracedure. Dueto the nalure of the CESCR, thereare no means available

firr |r:r|I1U|rins:|.'| n 1nlr\-1-_u-1lp- annluuﬂe 'l:'-ul'lw\r nmdor Artinla 1&(1 % sfatno neooto ‘UHUTE .

on Lhe mcasures which they haw.. acdopted and lhc progress made in achieving the gbservance
of the rights recognized ' in the covenanL This provision is supplemented by aricle 17(2)
which provides that **reports may inclicate factors and difficultics aiTecting the degree of Tul-
filmeni of obligations ..."" States present reports every live years, mclm:img analysés of the

. measurcs ken o |mplcmcnr. Articles 5-15.

In general lerms the reporting procedure ander the CESCR tis been replete with a diversity
of problems. Inaddition o theinadequacy or insufficiency of information contained in many

“reporis, many states have cither been late in submitting their reports or have provided no
reportatall * Maoreover, the examination of reports by the sessional working gronps entrusted

with menitoring themn has been described, quite correctly, as being **... cursory, superficial
and politigized ... [Lhas neither established standards for evaluating reports nor reached any
conclusions reganding its éxamination of reporis™.® Indeed, unforgivable inadeguacy was a
central regson for the decision 1w establish the new and difTeronn commilee. As is cvident,
thercfore, one of the {oremost responsibilities of the committee will be 1o encourage more
meaninglul reporting by states, as il is not the concept of reporting that is at facit. Effective
Leporting can create a good degree of dialogus between stales and a monitoring body which,
overtime, can yield a relatively succinctimpressian as to the wherewithal possessed by states
1 fulfil their international legal obligations.® Up uniil now, stales parties have been given
essentially a free eign to detlermine for themselves the type and manner of reports they decide
Lo submit, This, in spite of guidclines issued 10 direct siates towards a relatively balanced
approach to reporting.? Nevertheless, as Philip Alston, the rapporieur of the committee has -
pointed ont, ... the preparation and subsnission of repurts by states can serve a variety of
potentialy pmmvc luncuions.”"* Among. these, he notes that mpnns can be a useiul ool
attempling to:

**1} raise ihe consciousness of government officials by obliging them 1o undertake regularly

. a carelyl comparison'of ircaty obligations with domestic laws and practices;

2} facilitale ‘principled decision-making by requiring the preparation of mwgmted
staiements of govemment policy in a given soeial or economic sector;

3} provide the basis lor, and to stimulate the holding of, public debailes as to the apprapri-
ateness of existing policies, by providing an opporumity for diverse sectors ol society
to make an input into, and perhaps 1 comment upon, the governmicnt's assessmesl of
the siiuation;

4) provide the basis on which the relcvant intemational supervisory organs can ef tex:twel_v
moniier the exient of a state’s compliance with its obligations:

5} providc a mechanism by which to develop a better understanding of the common
problems (aced by siates and o0 identify the most appropriste means by which the
imemational community might assist states o [ulfil their obligations; and -

6) reallirm the credibility of the international implementation sysiem by demensirating
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that ststes cannot ignote their realy obligations with impunicy.”™?

These polentially positive lunclions show that it is cermml}r nitihe concept of reporting tscll
which is inberently w blame {or the negative image of the monitoring procedures nsed under
the CECSR. ' It is important to recall that reporting procedures are largely designed 10
facilitate dialogue and (9 supply imporiast information - it is essentially a non-zdversarial
approuch. This approach., in theory, was imtended in part to infhibit reporting from being laden
with highly gencrat and often wiopian sounding remarks implying that a state has perfecily
implementzd all of the rights under the covenanl. Howewer, if reporting procedores were
vigwed more along the fines of the six points noted above, this type of bebaviour could be
minimized substantially, Thisis, however, nol o say that the commitice, by applying a non-
confrontational approach, should not be able at the same time to esizblish the existencé of
grogs viglations of housing rights and scik ways 1o reclify these compliunce :nadequacies.

Thus, the commilloe conld atlempl 1o reotgantae the reporting procedures in such a way as
to enhance the cffectiveness of their role. ~For instance, the reformulation of the guidelings
narrows the principal range of ssues, This will, it tun, cnable states o more casily identify
“‘benchmarks’’ and minimum standards which they consider 1 be the base requirements for
cach righd, as well as addressing the problems faeed by the mostdisadvantaged groups within
their societies.'" Among some of Lthe guideline changes which have been incorporated are:
the degree of wrbanization in a country, with indications on the developments singe the last
report and lulure prospects; information on populalion growth and future prospects; the Jevel
of population considered to be living in inadequate shelier conditions as well as categorics
coneerning the most disadvantaged sectors in socily, for instance the totally homeless; the
percentage al homes with seotss 10 adiyuste services; the percentage of people living in pre-
carivous situations, for example closc o (aciorics, polluting indusiries, or oo flood plains; the
situalion regarding health centres, schools, employment opporfunities etc.; legislalion

.comeeTning protection against eviction; legislation on land expropriation and on the right 1o

choose lforms of sooial and communily organization for building planning and wse of -
materials; legisfation aimed al preventing land speculation; legislation an land rights and the

availability of land (o low-income houscholds; Iegislaticn on the prevention of discrimina-

tton in housing matters; e degeee 10 which housing programmes have benefited the urban.
poar: the amount of loreign assistance and Toans 10 be used for housing projects; an
assessment of future needs of this type of aid and so forth.

Finally, the commitce could also urge states 1o include in their reporis those * *factors and dil-
Ficultics alfecting the degree af fullilment of obligations'” contained in the covenant, as is
requested in Aricle 17(2). This once again brings us back 1o the question of the non-
adversarial approach taken by the committee and all bexlics cencerned with cxamining
reports. The greater the degree of mulual trust between the committee and staies, the more

willing states will be 1o reler W the difficaltics they have had in ihis respecl '

The final point concerning states’ reporis deals with the follow-up of the examinations of
these reports. One method by which (he commilies follows up a report consists of responses
by stale representatives o questions poscd by members of the committee. Ome suggestion for
improving this method is to designate one member or a small group of menbers o have
vesponsibility for questioning governmiental experts on specific rights. In this way, commit-
tee members would be in & better position to analyze effectively the degree (o which a state
huscompliedwith theirobligations. A second follow-up procedure consistsof & *“summary™
of the consideration of cach stale’s repatt, which iz included in the annaal report of the
commiltes. Thesemethods, however, dolitile to encourage stakes (0 take the action necessary .
for implementing those rights which have not as yol been implc:mfmled Lasily, and rnost
importanily for the right 10 housing, would be the adoption of a **general comment'” on the
right i housing which would clarify the position of the Taw a2 il concerns this right, as well
as acling as a measurement (rom which (o judge cither compliance or Ron-compliance with
a state’s obligations, Every possibility cxists that an attempi will be made 1o adopt such a
comment ai the commines’s 1992 seasion,

6.1.2 Clarifying the Right to Housing

Az was discussed in sc{.unn three, determining the contehis and thus clarifying arightisa tre-

- mendously important prerequisilc lo implementing these same rights. As we also noted,
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dervimg the contenis of the right 10 hoosin g.and many econpolic, social or cultoral righis (or
that matler, is o far from easy task. In contrast to many of the rormis found in inslrumenis
concerncd with civil and political rights, 1here exists comparatively little domestic jurispru-

- dence for the other sel of rights. As Alston has stated °*(his is still the case today so that

international lawyers sceking enlightenment as @ the meaning of rights such as those

" pertaining 1w food, edocation, health care, clothing and shelter will find hiwle guidancs in

natiopal law.”’!  Morcover, this sk s also made difficult due o the [ailore of the

" intematiohal communily 10 develop legal claborations of any significance or many of the

rights [ound in the CESCR sinceitzadoption in 1966.'2 Thug, the commilles has 3 formidable
task awailing them. MNevertheless, several options are clear which, if utilized eflcctively by
the committee, could resuil in 8 much grca!cr undﬁrqtandmg of the contenis of the right o
housing.

Becausr: 0 livle has been done in this regard up until now, onc option open to the committee
and the slaies partics 10 (he covenant is (© identily (he main reguirements of particaiar rights
once they have been recognized. Cbviously, il the conlents of a right ane nol established, it
will be practically impossible to enlores any given tight. Each right must therefore have
minimum entitlement, withoot which a state parly would-be considered to be violating its
obligaticns. There are several ways in which this can be accomplished. Firstly, states could
be requesied 10 tell the committes whother offorts have been made ngtionally to define the
right to housing, Then, the committee coukld syslematiz¢ their examinaiion of reports with
a view 1o deriving core requircments (am this and also from the manner in which queslions
are asked of sovernmental reprogentatives, Thirdly, the sammittes or individnal memhers
couldprepare * ‘gencral comments®™ an the right o hougsing, scceptable toall members, which
could contain the core of the right to housing and other associated issucs. As noted above,
anolher option which could clarify the comtents of the cight 1o housing could be the
appointment of one cammillee mentber © becdme a expert’” on Lhis right and thus focus
upon this right when consideration of states” reports is on the agenda. Notwithstanding which
method is eventually chosen, it will preatly enhance the effectivensss of the commiuee, as
well-as creating more Givourable legal conditions towards realizing the zight 1o honsing. By
having a workable sct of fequirements as 1o the content of the right 10 housing, the commiies
will be in 4 much better position to analyze the slates” reporls, 1O question those siate repre-
sentatives presenting these reports and 1o devise ways in which greater raspecl for the right
to housing can be ajlainged. :

6.1.3 NGO Input

It has been stated that *o... the most glaringly inadequate aspect of the covenants” reporting
and supervisory prnccl:turc:é iz the fact that no provision is made for inpul o be received from
NGO There were proposals for the inclusion of NGO participation during the drafting
process, but these were voled down,™ Despite this, there is increasing room for NGOs to
MANDCUVTE.

The dcsir:ihilily of NGO participation within the human rights bodies of the UN is ungues-
tionable. Indeed, NGCs have boen regularly participaling in many of these bodies for years,
particubarly within the Sub-Commission for the Prevention and Against Discriminglion of
Minorities ang the Commission un Human Rights. Although there is 0o meniion of the role

- that these groups could play in menitoring or assisting in the implementation of the CESCR,

this is nol necessarily surprising. For msiance, neither the CCPR ar CERD provide for the
submission of information by NGOs, However, (kis lack of formal status has not prevented
these organizations from providing information 1o the relévant commitlees. Indzed, withoot
access o the valuable inlormation which can be offerad by NGOs, Lhe cre-dlbﬂzl.}r of the
meniloring process is substantially diminished. It is a general rule that stales cannot be ex-
pected to criticize themsclves on their human rights record, especially in the eyes of the inter-
national community. NGOs can oficn provide sources of altemative inlormation to
maoniloring badics, as well as at least partially guaranteeiny that governments are rgoroosly
questioned abowl their measyres foe implementing their international legal obligations. In the
case of the Commitiee on Economic, Social and Cultural Rights the role that NGOs could play
is substantial becauss of the differences bevween WGO participation inthis bady as opposed
ta those hmiu;:s where an examinalion of c:ml and political r;ghis takes place.

Flrslly, there arc a far grcatcr numbcr nl' NGDE which possess information on gﬂvmmemal
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practices relaling o cconomic, social and cultural matters than on guestions refating 1o clas-
sical human fights. Morcover, while information concerning violations of civil and political
rights isoften presenicd in an adversarial fashion, information abowl rights such as the right
ta honsing can often be prescnted in a loss controniational manner.- Thus, as the rapporicur
of the comminee has argucd: “Stales should nol enterlain the same rescrvalions aboul
allowing NGO access w the now committes as they apparently do with respect 10 other
bodics,"'* Ancther point is that, whereas other monitoring bodies of iuman rights instru-
menis normally derive their existence Tom the treaty itself, the commitiee “has the Lask of -
assisting BC'OSOC with the monitoring of the covenant.’® $icmming from this, ECOSOC has
the ability to deling its own mandate not being bound by the provisions of the covenant in this
regard, thus, retoming to NGO aceess o the commities, Tw Slrong lf:gd] argumccnls seem
i suppost thig, First, Article 71.of the UN Charler autharizes the council 1o *... make suitable
arrangenicnis for consultalion with NGOs which are concerned with rnallcrs within its com-
petence.”’” And secondly, these amangements have been laid out in ECOSOC Resolution

© 1296{X LIV}, in whick he desivability of NGO participation **lor the purpose of crabling the
“gouncil or one of its bodices 1o secure expert information or advice from organizations having

special competence and to enable organizations which represent impartantelements of public
opinian in i large number of couniries Lo express their views ™, is enshrined.”® Agsuch, NGOs
are legzally capable of forwarding wrillen submissions o the commilics, pertinent toils work.

This tesolution probably would enable NGOs to make oral presentations as well. In spite of
this though, onc of the wpics which atiracted a great deal of heated debate dunng the first
session of the committee concerned the role of NGOs Nevertheloss, several writien
submissions were sent 1o the commiliee for its consideration in their second session in 1988,
One submission by Habiiat Intemationat Coalition {HIC) requested the commiltes 1o appro-
prialcly reorient the puidelines For stales” repotls, o request slales parties o reporl upon
measures they have undertaken 10 assist community based organizations in realizing theight
to housing for their constitoents and to look inlo the: question of mass (orged eviclions. The
commiltee did not measurably act upun this statcment by HIC, merely stating in their report
of 198% that **... scveral NGOs in consuliative siatus had submitcd wrillen stalcrcnts at 1is
second session and that these had assisted (the commilee in it work.”™™

However, singe 1959 and the Committee's third session, HIC has had increasing success in

. encouraging the Commiilee to onderiake posilive actions conceming housing rights. Due o

pressuee from HIC, the Committee has, amongg other things:

1} re-oricntated the guidelings on housing rights Lo much more adeguately reﬂéct the e
concerns of this right;

. 2) held a**general discossion’ an housing rights during its 4th session{) 990} at which HIC

was asked w0 made an ocal submission:
3) continued 1 ask more forcelut gueslbions 0 Governments appcarmg before them on both
housing rights in gencral, and evictions in particular; and

. 4) declared one State 1 be in violation of the Covenant and h_uusmg righis ubllgdtluns doe

to mass eviclions in the country {(Dominican Repoblic).

6.1.4 The Specialized #gancies_

- In Articles 18 1o 22 of Lhe covenand, provisions have been made concemning the role of the spe-

cialized agencies and the Commission on Human Rights in the implemcriation of this Impor-
tant icxi. In Article 18 ECOSOC “*... may make arrangemenis with (the specialized agencies
in respect of their reporting 10 it on the progress made in achieving the observance of the
provisions of the present covenant falling within the scope of their activities.”' Whereas
Article 20 declares that **... the specialized agencics concemed may submil comments Lo the
ECOSOC on any general recommendations under Article 19" This laver article establishes
the patental role of the Commission on Human Rights by providing that the ECOSOL may
transmit 10 the commission for study and gencral recommendation staies’ rcpm‘ts required
under the CESCE.

Yet, despite the potential of these bodies, the record so far has been generalty poor. Of the
speciaiized agencies, the ILQ, WHO, FAO and UNESCO, only the TLO has made 2
substantial and comprehensive coniribution owards assisting with the implementation of the
CESCE. Howcever, cven these coniributions have varied considerably over the Jast ien years.
With regard 10 the ILO’s participation in this-arca, Alston has purported that the ILO **... by
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. viTlue of it extensive body of detailed standards, its long cxperiﬂﬁcc and its sophisticated .

supervisory machinery is best placed wo make 3 erocial contribution to implementation of the
covenant, bui has become somewhat disillusioned by the very low rate of return which its past
efforts have produced.”” This i3, of course, dishearnening particularly in view of the poleniial
role which could be played by the UN Commission on Buman Setlements theowgh the 100,
in stremgthening the monitorimg procedures.  Becanse the ILO is capable, throngh the
Committee of Experts on the Application ol Conventions and Recommendations und other
bodies, of submilling reports regarding the implementation of the covenant related W0 ther -
mandate, their role regarding housing rights could constitute an imporiant contribution. As
a 1987 resolation by the Intemational Labour Conference instructs the Director-General of
the ILO o, inter alia , " sirengthen working reladonships and co-ordination between the
ILO and other UN agencies comeerned with worker's housing, especially the UN Cenire for
Human Settlements, in conlormily with the Memorandom of Understanding signed in 1983
concerning co-operation betweer the two organizations,”™ it seems possiblc that the (LO
cerainly has the option 1o (ovward reponts, following consnltation with the UNCHS on the
compliance of states with their obligations Wwwards the right 10 honsing in Ariele 11(1%

In terms af the role of the Commission on Human Righis in the monitaring process of the
CESCR, the record is not much better. In fact, although Article 19 enables ECOSGC (the
body o whom the commission is responsible) w lransmit states” reports Lo the commission
for study and general recommendations, this bas yol 1o be done. As such, no recomintenda-
Gons kave been made in this way by the commission, Thus, in spite of the commission itseif
asserting that ite role in implementing the covenan! wonld ba an important one and that it
expresscd o sirong willingness (o assist the ECOSOC in accordance with Article 19
immediately following the enrance g foeed of the covenant in 1976, nothing has really
cmerged.® Therefore, ... the commission™s alrcady overcrowded agendsa, its general failure
o take cconomic, social and cultueal righis very seriously and the undoubted necd for
specialist gapelise in monitoring such rights would ail scem to confirm the wisdem of that
approach now that the commities has heen given the prmc1pa] rosponsibility, 722

© Thus, the historical praclice of T.hc specialized agencics, with the ogcasional exception of the

ILG and i pon-direct involvemenl o the Commission on Human Rights gives noindication
ol optimism I'or the future. It is hoped however, that the commies will attempt to-encour-
age the agencies and the commission to act as their expertise and experience coald be of
ENOrMOUS use 1o Lhe comimiltes, both in terms of supervision as well as a better clarilication
of the right 1o bousing. Although the commities has not yel achieved grodl Sucoess concen-
ing housing rights, in many ways this is the most imporiant body at the international level
which aclually monitors compliance andfor non-compliance with this lepal duty. The room.
for manocuvrability by NGOs and community based organizations within the commitiee is
mereasing and the amount which could be done by these gronps is a good deal more than
history suggests, [F NGOs concerned with housing rights can develop g zood relationship
with the commilles, itis likely that the-work of Lhis body \"15 a-vis huusmg righl;s can produce
results,

6.2 Complaints and Communications .

In addition to the role of (the Commitiee on Economic, Social and Cultural Rights in imple-
menting the right o housing al the inermational level, there are several olher organs entrusted
with the moniloring and supervision of human righls instruments which could be of poten-
taluse 1o vicliss claiming violstions of their rights to housing. Such procedures are apparent

“within the ILO {concerning * represcatations’ and ““complaints’ and being monitored by

the Commilee of Experls on the Applicalion of Conventions and Recommendations); the
0AS {conceming communicalions and being monitored by the Inter-American Commission
on Human Rights and the Inicr-American Court on Heman Righisy; the QAU (concerning
communications and being monitored by the African Commission on Human and Peoples®
Rights); and the Conacil of Europe {concerning communications and being monitered by the
European Commission on Human Rights and the European Court on Human Rights).?
Muoreover, under several international ireaticés, moniloring bodies have been oreated. This is
the case under the CCPR with the Human Rights Committes and under the CERD with the
Commitiee on the Elimination of Racial Discrimination. Each of these bodies possesses
detailed mandates and functions towards ensuring compliance with international humzn

- Tights Insiruments. As (he (ifierences between these various bodics are substantial, space
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. constzaints do pol allow a detailed overview here. Howcver, some gencral remarks can be

made which will give sume impression of the potential worth of these bodies in terms of the
right 1o housing,.

First mosl of these orizans are entrusted with monitoring states” reposts under the specific in-
strumenis which are forwarded by states and contain the various measurss they have
undertaken in order 1o fullii theic legal obligations concerning the rights found in any
particular instrument. This is the case in the TLO, the OAS, the AU, the CCPR and CERD.
Although this is not abways carmicd through with great zcal, these bodics can assist states with
amy problems they may have in implementing their dutics, based upon examination of these
FEPOS. g :

Sccondly, many of these organs have (he mandate to receive individual and group complaints
allegring viclations by siates af their rights under a cenain realy. This is the case with ail ol
thi above cxamples, In some cascs, such as under the CCPR., the ECHR and the CERD slates
must, in addition 1o ratifying the treaty concerned, also declare recognition of the monitoring
body s right ie receive individual complaints. In some insiances, such as for the DAS, QAU
and Me ILO, na farmal declaration is required. IE 1t is logally possible lor a complaint by be
braught by an individual or group of individuals, the standard praciice is that several
admissibility reguirements must be satisficd before the monitoring body involved will aceept
the case. The mast imporlant of these are the exhaustion of local legal remedics for the case,
the compatibility of the complaint with the norms found in the relevant instrument, the fact
that the submission must narmally not be anonymans, must be in wriling and so on. In some

cases these requirements are quite strict, such as under the ECHR, whereas in other instances

they are less resuictive, lor instance under the TLO.

Additionally, all of these organs have the mandate, which in some cases requircs a special
declaration of competencs, I recelve inmter-staté complaints. These comsist of Formal
complaints by pne stac against another alicging non-compliance by the Iatler state of any -
norin gr narms lound within a teaty o which both states are states parlics. However, in terms
&f he right to housing it is unlikely that any such complaint would be filed.™

In general terms, Lhe filing of a communication, complaint or pettion Lo ons of the aloremen-
tioned orEans signilics a final resorl 1o justice. 1ndesd, the vast majority of legal work and
cafarcement of obligations must be done at the natioaal level. Neveriheless, i nattonal
systems of kiw do not give satisfaction to a victim of violation, at Jeast other oplicns cxisLat
the intermatianal level. The main importance of these various procedural optiens in terms of

‘the right to housing is the potenuial role they can play towards oblaining compliance with civil

and political rigits. Assuch, they can be poicntially useful in the quest for heyusing rights with -
regard to many of the rights discussed in Scetion five, the penmeability of rights. Should the
necessily arise for such acommunication, care should be taken and legal consultations would
be highly recommended prior to an actual submission thereof.

6.3 UN Organs and Bodies

in addilion 1o the various legal procedurcs justnoted, a number of other UN organs could alsa
he vlilized by housing rights advocates. In many ways these are preferable to the more con-
frontational aspeets of those procedurcs where complaints can be put forward. In the human
tights context, BCOSOC, the Commission on Human Rights and the Sub-Commission are the
main bodies, Whereas the Commission on Huoman Settlements and other various UN organs

_ could also play a supplemeniary role. Bach of these provide direct access 1 NGOs, therehy

cahancing their prospective assistanct: with the question of housing ti_ghts.

' §.3.1 The Economic and Social Council (EGOSOC)

The Economic and Sacial Council derives its existence from Chapter X of the UN Charter,
being composed of 27 UN member states. Ttis the parentbody of the Commission on Human
Rights and is gencrally cmpowered to “*... make recommendations for the purpose of
promoling respect for, and observance of, human rights and fundarmental freedoms lor all.™
Although the Commission on Human Rights and the Sub-Commission carry out most of the
work cencerning human rights, the ECOSOC itself has additional reles which are pertinent
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to the realization of the right to housing, Thisis particularly true with regard (o stacs’ reporis

‘under the CESCR, under which imstrument, ECOSOC possesses a variety of finctions. ™

Despite these many options, however, the ECOSOC has been slow in actually fulfilling them.
Ag shown in Scetion 3.1.2, the ECOS0C has bear forthcoming with resolulions conceming
housing rights and cvery atenipt should be made by NGOs 1o encourase them 0 conlinoe in
this divcction, a5 well as urging this body 1o become more active in its monitoring of siates’
reports under ihe CESCR. : ' ’ ' :

6.3.2 The Commission oh Human Rights'

Seetion 3.1.2 revealed some recent contmission initiatives regarding (he right Lo housing as
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aresultof the IYSH. However, with the exception of the resolutions on the realization of the
right to housing of 1986 ard 1957, Ihis mwcr-gavermmental body has been essendially, inef-
{feetive in speeific terms conenrning (the right to adeguate housing. Nonetheless, NGOs wu.h

. consoliative statys cowld urge the following action:

1} the adoption of resolutions containing delincations of housing rights, rather than mercly
reaffirmations of this right, and resolutions condemning mass forced evictions;

2) the coverage of the right w housing by the commission’s working groups on the right to
development, the rights of the child and the rights of minorities;

3} yndertaking ol swdics and recommendations on any stales’ reports submitied to them by
BCOSOC which concern Articles 10-12 of the CESCR and they sheuld arge the ECOSOC
i begin this practice; atd othe initiatives in this dircction.

© There arc a varicty of incans al the disposal of NGOs which can be nsed to pressurize the ¢om-

mission into undertaking more positive sction,  Wrillen submissiens can be sent to the

. eommission congerning any relevant element of the tight L housing or human rights in gen-

eral.® ITan NGO is present at sessions of this body they can give oral submissions on the right
to housing in a more detailed manner than is normally the case wilh wrilten ones. Moreover,
if an NGO is present, a perfect opporwnily cxisis for the convening of informal workshops
on the right 1 horsing 10 which members of the commission and other states could beinviled.
Frequent lobbying of commission members could also take place in and aound the
commission’s meetings, These few examples are lustrative of the many ways in which
NGOs can atiempl 1o shape the agenda and action of Lhe commission in an attempt to bring
the right 1o hausing into clearer focus at this level. If NGOs are nol present al the commission,
in the interests of pragmatism it must be stated (hat it is unlikely that this body will devote
mare alention o tis right, especially when the IYSH begins fo fade.

E 3.3 The Sub-{:ommlssmn on va&ntlon of Discrimination arld Frotecilnn
of Minotritias

Since the carl},r 19805 the Sub-Commission as 3hnwn an increased interest in econanic,
social and cultueal rights. In their 1988 scssion this body appointed a speciad rppocteur 1o
catry oul a detailed **study of the problems, policies and pro prossive measures relating loa
more cifeotive reatization ol coonomic, social and celiaral rights™, which is o be completed
in 1992. The preliminary report {19893 of the Special Rapporieur noted Lhat further wark on
the arca of standard-setting with regard (o e right to housing necded to be carried out by the
UN, whercas the First Progress Report (1990} dedicated five pages specilically to the right
to adequale housing (E/CN.4/Sub.2/1990/19); this represcnts onc of the mosl detailed
pronouncements on his right to date by a UN human rights body. This and other
dmelupmcms within this organ reveal, al ]r:aﬂ o the theoretical pla.nf: their potential vis-a-
vig I.J‘lc right 10 hoosing,

In specific tenny, NGOs concerned with hiousing matlers shoold be a regular presence at the
mectings of the Sub-Commission. In this way, housing rights advecales could urge this bedy
to devote more alention 1o this area of the Taw. As soch, encouragement could be given
inclonding:

I} the appoinumenl of 2 special rapporieur on the right 10 housing, with a mandate similar o
thai of the sludy on the right to food; - '

2} the adoplion of substanlial and comprehensive resolutions on Ikis right

33 the creation of a working group on the right to housing; and

4) the serious consideration of including coverage under the 1503 prﬂﬂﬂdllm of gross and
b}'blcmdl.lb violations of utiversally recopnized mghls 1o adcquatc hcmsmg

While the worlh of these inifiatives is unquestionable, (provided they are cacried out appro-
priately) once again it is unlikely that the Sub-Commission will decide to do these things
without regular pressure being exerted by NGOs.

6.3.4 The Commission oh Humén Settlements .

The Commission on Huran Sculements is an inter-govemimental arganization consisting of
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58 states which aims (0 make states more aware of the problems of human settlements and
Lo encourags prealer mier-national co-operation in this regard. Although the commizsion hag
yela serously consider the question of housing in lerms of uman rights, it certainly has a

tode 1o play in this arca” Because of its technical concerns the commission, can assist in

determining the contents of the right (e housing among other things., As NGOs have access
o thes body, several reguests could be made to thé commission in 2n atiempt to steer them
more in the direction of the right 1o adeguate housing.

For instance, NGOs could urge the commission to send a represeniative to sessions of the
Committee on Economic, Social and Cultural Rights in order to enhance the level of expertise
within this body concerning the many importani clemenits of housing necds and rights. If this
werenot decmed feasible, the commission could, at the very least, send written reporis on the
stalus ol human settlements around the world and their problems, with a view to assisting the

- commiee in their analysis of the right 1o housing in general, and in particelar during their

examinalion of individual sitate’s repocis on this issue, Another idea would be for the

_commission or HABITAT 10 open up a seclion concemed with howsing and human

settlements in hyman rights terms. This would cnable the inernational coverage of housing
rights at the inter-governmental ievel ang could assist in the implementation of these rights,
Al the very least NGOs could vrge the commission, as well as HABITAT, o begin
incorparating housing rights into their mandate.

.35 Other UN Organs

Finally, it shout? be noted that a number of other LN apencics and organs could potentially

play a role in the implementation of housing rights. These wonld include the UNDP, UNEP,

" FAQ, WHO, UNKCEFE, (he World Food Programme, as well as international linancial

mnsiiutions such as the World Bank and others, Each of these institutions possesses mandates
enabling them io increase respect lor housing rights. While we cannot go inte detail about
these organs, sufitce il (o say that NGOs should keep these and ather badies in mind when
altemnpiing 1o realize housing rights theoughout e world, :

Now Lhat the varivus international procedural and instituional oplions have been briefly dis-
cussed in lermis of their role in assisting in (he implementation of housing rights, the next sec-
tion will look at what Lypes of stz action and omissions could be considered as viokiting the
right 10 housing 4 it now exists within inlernational human tights law.,
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Section Seven

What Could Constitute a Violation of the
Right to Housing?

Determining whether or not a right to housing has been violated is a mather complex task. T
can be approached fmam the vantage point of one specitic legal text wherein the right is found
alony side obligations to fulfil this same right. Another methed of discetning compliancs ar
non-compliance wilh gbligations 1o implement and resprel the right to housing could focus
upon the everall characteristics of the right 1n all of its formulations. This perspoctive will
be yndertaken in (his seclion due 10 the comprehensive coverage given so far of the right to
housing wilhin inwernational and national laws. As has been made clear in the secuons
preceding this one, cvery right possesses corresponding duties or obligations on behall of
some entity (usually the staie) 10 underiake measires aiming tawards the implementation of
the right, Thus, in order 1o detorming the degree o which a state has complied with any
obligation refating to the Tight to kousing, we must (irst identify (hose cbligations. This was
dong in detailed lerms in seelion 3 with regard to the right to housing found in article 11(1)
of the CESCR,, and ta a lesser degree with somg of the other manifestations of this right. We
fiave addilionaliy cxamined some of the conkents of the righl to housing to varying degrees.

Therefore, with the obligations and contend of the right relatively ¢lear, we arg in a pood

nosition (o delerming what would constitute 2 violation of (his right, albeit ini geneeal terms.

Bucause difineating the duties of states towards the right to housing is somewhat casicr than
defining the. procise conteats of this right, the question of non-comphiance is better ap-
proached from the angle of obligadons. Also as 3o Litile research has béen carmicd out
regarding the right to housing and its subscquent duty-holders, much of the following analysis
is based upon privious work carricd oul concemning the right 40 foad, by such authorities as
Alslon and Eide,! A commaon theme of the ressarch swrounding the implemeatation of the
right te food is focused upon the concept of “levels of abligation™”, These are often divided
into the obligations to respect, protest, ensure and promote. Duc (0 the many simtilarities
between (his rightand the under-geveloped right to housing, these levels of obligation are also
applicable to the lauer. Obviously, if non-compliance has taken place, the various means of
redriss and enlurcement mentoncd in section 6 can be bronght into play.  Such &
determination, of course, can also b used in a non-confrontational approach towards the gov-

- cramoent concerned, with a view to combaiting the practices leading to such sijuations.

Because of the insulficiency of narmative interpretations of the eight o hoosing perceived
comprehensively, the opecationalization of these rights inorder to discern to-what extent their
reztlization can be monitored and degrees of their observance supplied by empirical evidence,
it is subsequantly difficalt 1o find out whather non-compliance has occurred. To a certain
degree, analyses of national constitnticnal and legislalive enactments can lead 1o a better
understanding of these normative stmdards, However, relying upon legal sources of rights
will rarcly provide sufficient dala relevant 1o determining compliance with housing rights.

“These problems confront most, il not all, economic, social and cultoral rights and as such,

several methods have been devised o overcome this dilemma, such as the lewvels of
obligations justnoted. The most useful delineation of duties has been devised by Tomasevski
who has divided these i :

1) the obligation 10 reeognize or 10 respect;

2 the obligation o promote;

3 the abligation 1o prolect; and
4} the abligation to fultil br ensure,

Therefore, the following discussion will correspond to BdCl'I ol these fevels of state duty
regarding the right to housing. Using this approach will enable us o discern simulianecusly
the obligations necessary [or the realization of the right 1o housing and those practices and
policies which might constitute violations of these yvariois duties.
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7.1 The Obligation to Recognize and Respect

The lrst basic obligalion, that of recognition of the rght to bousing, would inclode the
ratification of and adherence w any human rights instroment containing the right io housing.
This would entail all of the instruments mentioned throughoot This report, especially the
CECSR, Although the obligation o ratify cannot be decived from injermalional human rights
" Taw, it remains the most basic step a stale can take in legally addressing housing needs.
Morcaver, those texis conmining derivations of housing rights or rights permeable with this
nomm should alse be ratificd. When revisions of an instrument (e.g. ILO Recommendation
115} ar when gmendments or profocols are envisioned for existing texis, this obligation
might, by implication, obiige states to ensure Lthat housing rights, where appropriate, are
enshrincd therein and that they are delincated in a sufflicient fashion.

At 3 somewhat deeper level, the ﬂbllbdllﬂﬂ lo recognize might involve the incorporation of
the provisions of any ratified west containing housing tighis ino national law, andfor by the
introduction of the I'Ij:,hl. ¢+ housing into CGIlST.IT.LlT.IDIIEH}' guﬂrﬂnteed hueman rights. (See
Scclion 4.4). - .

With repard 10 the obligation 1o respect the right to housing, governments would be forbid-
den from acting in any way which would dircetly encroach upon these recognized rights. For
inglance, states conlronted with slum and sguatter selliements would be protibited (rom
forcibiy cvicting these dwellers without providing allernative and acceplable places of
residence, adequale warnmg hn,fnmhdnd Judicial acces'; or saffi clentmmpcnsauﬂn Il these
M-UH'\HI.-!UH;‘.\ WOID Nod DicL I..tL.i IH.b ;.1[1}' thL,LLI.L.J.IiL-NL U‘]. o lLLtUJI p‘l Ubl AiNG a \'lUlﬂ.LILI'H Wlll.
havetaken place. Another instance of the duty 1o respectis wheareby a state initiates 2 housing
programme or slumfsquater seutement opgrading scheme, all those in necd of such
programmes shonld have cqual access W the beneiits. This might nol isply that the right 10
housing be elfectuated for all people simutiancously, but rather that this distribution of
housing resources must be based on criteria which are not discriminalory in any way
whatsoever. O course, these few exampleq arc only illosirative of (hese Lwo ]Jam:.,ular Slale
duues

7.2 The Obligation to Promote

requirgment would include, in addition o Lh:::‘;c initiatives in thc previons sec:r_mn the
enaciment of appropriale national legislation leading towards the progressive realization of
this right. This involves complicated issucs and policy decisions which will invariably differ
from slate 1 stake, Nevertheless, in general terms states could adopt specific legislative
measares giming towards imore cgual aceess 10 housing resoureds, a more equitsble disribo-
tion of land and property, recognition of the legal rights of slom dwellers and squatters by
means of, infer alia, tenure legalization, enhancing relations based on the rale of law and -
justice between tenants and landlords and landowners, more accessible and rcasonable
nouging prices, increasing legal emphasis or component rights 1o health, privacy, of women
und so loaih, . Furthermore, this obligation requires siates o repeal or appropriately amend
legislation which docs not conform with the right to housing. These might includs excessive
and oppressive: legal regulations imposed on the urban poor or the logal wicrance of
speculation. Once again these various measures arc only illustrative of what should be done,

In terms of policy requirements relevant to the obligation of promotion, a fiest swep would
mvolve the incorporation of the right 1 housing into the end goals of development initiatives

" by adepling a national housing policy leading towards adeguate housing for all. This would
mvolve the establishnient of polity tarpets aiminp ail the progeessive realization of this right
within development plins Lau,gnrued according to the immediate availability of resources,
into levels of implementation. For cxample:

Level 1! A major commitment te stum and squatier settlement upgrading and site and service
schemes through appropriately designed enabling approaches; focusing upon the gencral im-
provemoenlt of standards of housing and haman setilemenis throoghoul a given country.

Level 2 The eradication. of abject homelessness; the inclusion and identification of target
groups; the adoplion of appropriate measuecs lor the ¢ventual elimination of an ooregulated
land markel which allews for speculation and which prohibits improvements in hoosing and
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shelier conditions.

Level 3: The assurance of adequate housing and services for all including the cecation of a
systeon of puarantees with full and immediale applicability to the right 10 housing, along wilh
the availability of complaint and other remedial procedures under the law.?

7.3 The Obligation to Protect

This abligation cniails the duty of the state to refrain from any act which might resuit in the
deprivation of adequate shelter forcitizens. The stale would be required to enact and enforce
prohibitions of activities resulling in the denial of howsing andfor the impossibility of the
realization of this righl. ‘The prolection of the right to housing would also inchwxle the
establishment of mechanisms for the supervision.of compliance with any obligations
ungertgken. Thise should be based upon both legal and policy decisions carricd out by a state.

-The state should additionally establish entities o monilor ¢ realization of the right 1o

housing such as a housing ministry or a sub-department within 2 minisiry. Without the even-
tual actualization of each of these obligations, a state could be constdered to be in non-com-
pliance with iis lepal obhigalions vis-a-vis hoosing rights.

7.4 The Obligation to Fulfil and Ensure

Lasily, the dulics of [vllilment and chsurance includes imerventionacy policies and measures
necessary to provide for the needs of those people who are unable 10 do so for reasons beyond
their conirol. This would require a state to utilize measures such as giving subsidics, Lax ex-
cmplions, low-tnterest credil ete. theréby making il casier for people 10 acquizc adequate
shelter. Community based organirations and NGOs should be included under this obligation
through (he support by sialcs of enabling policics by wihich financial and legal assistance is
provided 1o these groups. Although the indispensable nature of (hese obligations is self-
evideny, they must be considered 1o be a supplementary, exceptional means for the actuali-

- zation of housing rights. This is because such policies can freguenily create or strengihen

dependeney at the expense of self-reliance. The ultimate objective of provisians relating o
the right 1o housing is the climination of the obligation to fulfil, and a conceptualization of
the right w0 housing as system ol guaraniocs 10 cqual access loresources, including guarantees
of ireedom, so that every individual is enabled 10 provide for his or her own needs.?

Eacl of these obligations can, in one way orangihor, be franslaied into teems which allow the
relative delermination of non-compliance or compliance with dutics 1owards the Tight @
housing. These wilt vary from staie 1o staie and from legal text to kepal 1ext. In spite of these
necessary derivations, the important point is that these oblipaions and their converse
violalions, are applicable throughout the international community. While ¢ach national
hoasing tghts network and other concernad groups will unquestionably have o integrate
these and simitar legal points toto their mandates, this section provides a basis from which to
begin working on the issuc of detcemining whether a violation of the right to housing has oc-
curred and what can be done 1o rectify these inadequacics. Whal has been ovilined here is,

_of course, only @ beginning w the general guest towards clarifying housing rights norms. A

greal deal of elfort will be required by aciors from the locad 10 the international level prior o
the ermergence of a consensus as 10 what could be lepally pronounced to be violations of the
individual right 1o haosing. Many of these efforts will take pluce 2t the inter-govermmcnlal
level. However, the poteatial roles of NGOs and community hased organizations in this and
othier aspects ol this right ate greater than has beeh conventicnally perceived. tistothisissoe
which we will now wen, '
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Section Eight

The Role of NGOs and Community Based Organizations

The central perspective in this analysis of the right to hoasing has nol been purely theoretical.
The wim has been (o reveal the staias of the law with a view to utilizing these legal standards
torealize the right 1o adeqiale housing for Tl Without question, NGOs and cormmunity based
organizalions are the besl equipped organizations for pursuing the implementation of such
rights by orging povernments o fulii their legal obligations 1o ensure them. Thus, while
gpecilic recommendations concerning the ways in which hese gooups can utilize the
inlernational Iegal and political proced ures designated 1o monitor instruments containing the
Tights to housing will be discusscd ai the end of this report, this section will concentrate on
(ke more general means by which NGOs and community based organizations can assist i
lulky actualizing the right 1o housing,

When considering (he right to housing and the role of non-governmental groups, the lforemost
concern i for these organizations W begin sceing the question of housing in legal wrms, and
not only as a social or polilical issue, Some of the advantages offerced by a right to housing
appraachk {developed by Alston on the right to fosd} include the following:

1) It serves wrunderline the ethicalfmonal discussions of areas which are ol portrayed
as exclosively technical matters.

2} By approaching the problem from the perspective of a uman rights [amework, as
defined by inlcrrational legal obligalions which governments have already accepted, 1t
may be casior W rebut the unjustilicd bul widespread assumption that there exisis at
present nio accepted normetive framework relevant to national and international
housing policy-making. )

3} Spurious rights which are ofien deemed (o have priorily - such as the absolat: right 1o
private property; the nght o unletiered frecdom of choice; the right to contract frecly;
the right 1o apen competition - are expased lor what they are worth in the: overafl homan
rizhis framework. Macro-economic considerations such as balance of payment prob-
letmg, exprrt-led growth stmbegies, economic slabilization programmes or laissex-faire
world rade policies are also pul inlg an appropriate perspective.

4% In matters of housing policy the burden of proof is shifted [rom those claiming
assISLaNce 1o those in a posilion 10 provide it and (rom these calling for (undamental
siruclural changes to those who benefit from the siatus gue and thus reject the need for
changee:,

5) The barriers af state sovercignty and domestic jurisdiction are signilicantly lowered
{although by no means dissolved) and some aspects of isgucs soch as internal equakity
or the obligations ol stales 10 provide wid or Support necessary reforms, become
legitimate issncs on the inlernational agenda. ’

&} The decountability of governments and of international organizations, in terms of the

* impact of their policies and programmes on the enjoyment of the right to housing, is
craphasized.”

In these respects, internationally oriented NGOs, which are generally beuer endowed
financially and which sometimes have greater scope in their endeavours, can play 2.
tantamount rale. They can sponsor or undertike studies and research focusing vpon the stats
ol housing righis throughoul the world and thereby define the parametees of available action.
Thus, while NGOs can be elicetive al he international level, commuonity based organizations
have the direct responsibility vis-a-vis the aciualization of housiag rights at the national and

" local levels, Onge these groups have integrted the notion of legal rights to housing into theis

mandntcsi, there are numcrous initiatives and activilies they can begin. Initialily, of course,
they must discem (f necessary with (he assistance of lawycrs) whether such a right exisis in
the national law of the state concerned or if that state possesses international legal obligations
in this respoct.  If such governmental dutics are not (ound (0 exist, the obvious 1ask is o
ENCOUTAPE O Cvin calice these governments 10 adapt such legislation domestically. At the
same time, community based organizations and NGOs cun by to secore recognition of
housing rights by urging the state to ratify international human rights instruments which
conlain this right(s), such as the CESCR and othess.
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The existence of 4 right 10 housing cnables people o demand that governmental bodies
address praciices and policies which conttibute o the denial of these rights. Howewer, il
canmal be solely up torthe government todefine Lhe scope of thisessential setof needs; it must
be develaped by those who most urgently need 1L in collgboratien with the state, Notwith-
standing whether a siate has lepal ohligations (o promole, respect and ensure hoosing rights,
a great deal of activity can take place, sponsorcd by community based organizations leading
towards adiscussion of the necessary components of housing rights. The lask for community
based orgamzalions in.his sense is 1o work with aflecicé groups, in different seitings, 10
identily those particylar practices which inhibit the realization of thisright. $cveral ohvions
practices that could be identified wouold be mass forced eviclions, demolition of exising
dwellings, entorcing unreafisticaily siringent housing and land regulations, not enforcing
environmental laws prohibiting various lorms of mdusirisl pollution (especially when thess

g sited near e human setllenienis), allowing empty land 1o be unused in spite of a clear and

actual noed for snch urben space, spending an mordimate amount of available public funds
destined for settlemcat improvementon tuxory and unaflerdable buildings, and the wolerance
of any form of discrimination in the allocation of housing.

'Where these anel other pfauliuus demonstrably threaten the necds of those without adequate

shedier, they can be pul right, or attempted to be put right by various cortective measures.
Community based organizations, in sotive consuliztion with their constituents and supportive
tawyers, can provide people with the understanding ihal they posiess rights to protect
themselves from any of the curtent depeivations facing them. Through this process they can
identily the policies and practices which signiltcantly impair these basic righis; they can
identily appropriate legal measures W prevent these wronglul practices from reoccurnng; and
they can assert their cight 1o demand this legal proteciion in order to vindicate their basic right
t housing.? '

Lince communily buscd organizations and individuals begin w identify legal measures
necded o implement the tght W housing, a varicly of strategics can be used to demand them.
Naturally, the particular strategics ysed in goy one country must be determined by the
collzboration of concerned graups and geared to the conditions that exist and other Factors
which define hausing problems in a particulsr nation® One possible method of developing
these stralegies could be the formulation of a nationat network, a working group on housing
rights or a coordinating body dedicated 1o focusing aliention on the legal issnes ssociated
with (he righi w housing, [or cxample as the Wational Campaign (e Housing Rights in India.
Diax and Paul have suggested a variety ol activitics which could be snderntaken by such a
movemenl. These include: .

1} Promational aetivitics (o tamilignze people with their rights. Each group might prepare
appropriate material drawing attention (o the humsan right to hoasing and other human
rights kaw, buth international and natmnal which bears onthe right of people to participata
in activities o secure their right to housing, and particularly thr: right of victim groups ta
. patticipate in these processes.

2} Critigues of national policics and praclices d:,*:aiing with housing construcltion and
alloeation.  Groeps might prepare documents (dentifying practices which are clearly
harméng or (hreatening parkicular communiiies or sectors of the population, e.g. docu-

 menis exposing discrimination in the allocation of housing resources by officers or
exposing expropriaiion of land on which dwellings have been consiructed.

3} National charters of housing rights might be developed, setting out in detail some of the
component rights being claimed and the ways ie which these righis can be protected, and
steps people can lake (o domand proleclive Measures.

4} Codes of conduct conld be drafted and publicized and directed at people in agencies and
firms which should be particularly sensitized W housing issues by vintue of the power they
wicld pver systems of construction or allocation.t

While thesc examples of possible national inltiatives for community based organixations and
NGOs are cruclal, seversl initiatves could be underiaken at the intcmational level as well.
Again, based partially on the work of Diaz and Paul, NGOs and community based
organizations might do the following:

Ly Invoke the right 1o housing in inlemational forums including the Intemnational Commities
0w Beonomic, Social and Cultural Righis, The Committee of Experls within the ILG, The
Inter-American Commission on Human Rights, the African Commission on Homan and

67
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Peoples’ Rights, the UN Commission on Human Rightsand others. Some existing national
praclices related 1o housing might be such as to warrant (he presentation of new 19351 Cases
befor: intemational judicial bodies designed 1o vindicate the right to housing. Othercases

- could be chattenged belore administratve or legislative bodics. Protests might be lodged
with interngtional badics icss leaally inclined, such as the Commission on Human
Seulemenis of the UN, willrthe basic purpose, djmnauzmg demands for legal measures to
proleci peoples’ rights io adequale housing.

2} Criligues of siales’ reports required by states partics ko human rights instruments such as
the CESCR, TLO Convention 117, the ESC and the envisioned protecol 1o Lthe ACHR. A
national neiwork on housing nghm could regularly subject cvery siate report on huosing

© rights andfor clements thereof o close seeutiny and could widely pablish their findings.
Such a network could also-encourage Lheir national governments to allow them o
participate in the drafting of these nationsl reports. -Such practices already exist 1o
Norway, Naly and Bulgaria and are being considercd inthe Netherlands, Accordingly, the
Limburg principles provide in-Principle 72 that **states partics are encouraged to ¢xaming
the possibility of involving NGOs in (he preperation of their reports,””  Moreover,
community based organizations and NGOs could, prior 10 the publication of a staic’s
repurl, develop altiemative reports based upon the same guidelines. This stralegy may also
help pul pressume on governments 60 lake these rightls more seriously.

Of course, Lhess examples are only illustranve of the vanr.:rus initiatives that these groops
could undertake.

8.1 Utilizing and Acquiring the Necessary Information

Community based organizations and NGOs in the kuman seulements field wishing to use h-
man rights o mobilize action againstinadequate shelter conditions will obvicusly have 1o go
further than simply making general statements on the issue. . While these are ¢rucisl, a more
difficult 1ask invalves infonning people of their right to housing, how they can develop and
use it, and how 1o take appropriale measures to realize 1His right.

Fullilling these (asks is not ¢asy, oflen due 1o the lack of an ellective interdiscipiinary
network of activists for the poor, including social scienusts, homan rights proponenis,
lawyers, health advocales and oihier interested groups. Freguently, these various experts fail
10 appreciate Lheir potential role as human rights activists, with knowledge which could be
used 1o develop legal resources to prolect the right to hovsing.  Thus, because of the
complexitics uassociated with human settlements and the right to housing, any steategies by
NGOs and cominunily bascd organizations o demand respectof and crsute component rights
to housing will equire efforts to integrate and co-ordinate the infarmation from each of these
groups. This knowledge can, in turn, be generaled from all levels; grassvoots, nationally and
internationally. Should a national {or international) network exist, it ¢can draw on the knowl-
cdze and porspectives of these bodies and thereby idenlily ways of developing legal and other
measures targeted at those responsible lor violations of housing rights. This information can
then be marshalled and used to initiale periodic national revicws which would: a) identily vio-
lators of the rights 10 housing: such as apathelic ministries, nrban planners, smulti-national

" corporalions, international financtal instilutions, landowners ete; b idenlify victims of these

pm:.:l'_iccs;_c} identily rescarch instilutions which counld be drawn into a network of human
tights aclivism on issues relating to the right 1w hoosing; and dj identify remedial measores
o protect people’s rights o housing in the context imvolved.*

Such national reviews can then be used by other important bodies in society such as
journalists, weachers, activists etc. n campaigns to educale and dramatize the noed (o
1ECOgNize everyone's fight to housing and ways to protect it. In this way, suppert can be
mobilized for housing rights under the broad banner of human rights and thereby greatly assist

" in the ofien drduous process of p_ulliug the right into operation,

8.2 The Rale of Lawyers

As was staled carlier, legal tools have only rarely been beneficial 1o the needs of the poor
majority in developing countries. Much of the reason for this lies with the formulation of the
law itsell, However, thosc rained Lo assist with the implementation and equal enforcement
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of the law arc also responsible entities. Indeed itis not a coincidence that *‘lawyers jokes™
and the commeon perception of lawyers arc Ireguently derived from their status as servants of
therich. Clarence Diae, one of the foremost proponents of the law asa form ol empowerment,
has stawsd clearly the negative role ofton played by lawyers. He siaies that

. lawyersand legal professionals today lend lo b very much part of the: problem. In some
respects, the view that the lepal profession “has a tendency to be blind to the stronciures
which support or even canse the problems with which they arc dealing may bc an
undesstatement’ (Gallung, 1979). Lawyers, by trade, are manipalators: of language: of
process; of facts and the interprotations given to them. The professienalization of those
dealing with legal services has led, inevitably, to lawyers developing manipulative skills
on hehalf of he hiphest bidder for their services™™

This statement should not imply that 2}l lawyces are inherently a hindrance to the develop-
mentof legal opiions lor the rural and urban poor. Timust be seea in a larger context, which
is simply that in most Thisd Waorld conntries, **... present legal systems are structured in
favour of the powerful and wealthy and arc a major obslacle 10 improving the responsiveness
of legal systems and 1end 1o presume thal wealth and access should be correlated.’”” Hence,
a new type of legal professional is required il the rizht lo honsing is ¢ver 1o be put into

_operation i areas where it s immedialely necded.

Tt is accopted that, in any country, rich and poar alike, a very distingnished minority of Law-
yers take the decision o fight the prevailing interests of society. Itisalso realistic to assumce
[hat no drastic increase in the number of this type of legal professional will occur in the future,
unless more lawyers become aware of the ““success’ (hey can have in this area or if
SOVEIMMmEnt initiatives were to enconrage this path of action. Thus, while we cannot expeel
oo much from lawyers in general, the role they can play in and with cemmunity based or-
ganizations and NGOs is significant. I1is coriain that at present and in the fulure, there will
be a continuing need for lawyers in developing, for instance, collective comnynity knowl-
edge and the capacity 1o usc the law with a social purpose or intent. Such a perspective
stipulates not onky a willingness on the partof the lawyer, but also the provision of waditional
legal aid to impoverished peoples as well as building up their communicy strength, knowledge
and capacity 1o use the law.® Tn this seuse, laseyers will necd 1o begin perceiving their roles
as going beyond the provision of access Lo remedial instittions. They musi also adopt new
roles [or themselves of g more preventative than cormective nature, Forzxample. such lawyers
could see themselves and act as: '

- advocates of collective demands and group intercsts both in courts and in adminisrative,
legislalive and owher institulions; ’

- educators helping to develop community awarcness and knowledge of relevant laws and
helping Lo lrain commemily pata-legals: :

- critics of proposed ot mi.ﬁling legislation and administrative actions which impinge on the
human rights of impoverished gronps;

- law relormers asserting claims for changes in legislation and stawe siructures;
- and jurists developing new jurisprudential concepts needeod to realize the right 1o honsing.®

Thus, we can set the cxlent 1o which lawyers are capable of applying their legal knowledge
trwards assisting the poor and community based orgamzations o actualize human rights.
Nalurally, convincing lawyers to take this path rather than the aaditional one will notbe easy,
nol least because many Third World countries sulfer from a shortage of lawyers. Yct, lawyers
in these countrics face a choice between detending (he inlcrests of a minority who can afford
their services and accepting the moral commitment o give professional support 1 the
demands for their bwman rights of the impoverished majority. Certaindy, it is oficn casier 1o
intercsi young lawyors in such wark as well as being casicr for younger legal professionals
to win the confidence of the poor. Law schools can contribote 1o this process by encouraging
law siudents to lake courses in poverty Yaw and human rights, and o do intemskips focusing
upsam their potenually social role. :

Although several models have been developed on the claboration of legal assistance 10 the
L5
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10) Ihid., p. 204,

il

“poor in 2 siraclural sense, the following appears (o be apprapriate it @eems of the right to

adequale hoosing. While such a model will kave (0 be constructed to suit local and nasonal
conditions, it could consist of the lollowing aspects:

I} Emphasis on eolicetive demands and group inlerests,

2) Bsrablishmemn of clinics which gre praomaotive in Ihat they actively seek out the grievances
ol poverly groups and advocaie their intorests e.g. a national or local poverty law contre.

3 Mcthods (or groop advocacy to inclode administmtive, legislative and other spheres of
policy articulation and iroplernentition.

4) Increasing the types of assislance inctude counselling, the structuring of transactions,
and the: lormation of associates.

3} The structure of the entire system W include parlicipatory involvement of potential bene-
ficizrics. Such participation could 1ake the form of the management of legal aid schemes,
disseminalon of infoemation abont soxcial wcl[‘arc achames and rcd1smhuuve. Teyislanon
and the encouragemend ol self- haip prugrammea

The suceess of implementing this model, and indeed cach of the poings made in this section,
depends to a large degree-upnn how lawyers, MGOs and community based orgamizalions re-
spond 1o the legal challenges confronting them. There is a cructal kegal role 1o be played by
these entilics and, as the preceding anabysis has shown, these reles must be vigorously por-
sued at all levels if the right 10 housing a5 a human right [s to become 2 fundamentgl, univer-
sal and sustainable reality.
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Section Nine

anards a U'n iversal Definition of the Right to Housing

A5 was shown in scclions three and [ive, the right 1o housing as a human right exists in a wide
varioty of legal instruments. In spite of its relatively common codification however, little has
been dona witl a view 1o deermining the progise contents of this norm. A gencrally accepted
definition of this right has yet to be devised. -Like other cconomic; social and culioral rights,
an apprapriate and aeceplable delinition of the right to honsing is crilical in s¢veral respects.
Firstly, a widely accepiced definition of this norm will help to clarily the obligations of states
towards the implementation of this right. Morsover, once the contents are knowr, those in
need of adequate housing and their respective organizations will be in a beucr position to
demand Lhat the companent clements of this right are met by these with the Jegal doty wo do
s0. Sccondly, with a clear categorization of the conlents of this right, the task of determining
non-compliance or violations of housing rghis will be less difficult. Thindly, the core
requircmients of obligations relevant to implementing these rights can be used asa model for
niw laws, legislalion and measures by governments to combal inadequate housing condi-
tions. Finally, the process of defining this right (which does not end here} will cnable those
peatle mast in need of this right W participale in the pr-:)ccss of assessing the contents of this
narm bised upon their needs.

The definilion of housing rights mosl cncompass the opinicns or vicwpeints of 2 variety of
bodies if an appropriale delineation of the contents is 1o be discerned. Ideally, there shonld
be an ongoing inlerchange of ideas between slum dwellers, squatters, community bascd
organizations, national NGOs, inlernational NGOs, local governments, naticnal govern-
menis, large properly owners, internalional financial institetions, the Committee on Eco-
nomic, Social and Culworal Rights, other human rights organs of the UN, othor inger-
governmental organizations and, of course, anyone clse who wishes to be nvolved. Such
exchanges woild facililaie papular patticipation on this issue, as well as allzmping 10
preciude solely lop-down attitudes which commonly prevail within such initiatives. While
the number of potential participants in {his discussion is large; without such a diversity of
views housing rights may be interpreted solely by governments and possibly in such-a way
a5 1o preciude ¢ffective action, It will mean & greal effort, yet the end result should such an
cxchange come about, is bound to be a more broadly aceeptable definition and one in which
all affected parties takes parl. While such a process might not be currently possible in some
countrics or regtons, a great deal can happen in the immediate fuluee in those places where
dnalogun. is possibla,

Thus, what are the considerations which must be taken inlo aocount in creating a legal
delinition of the human right to housing at the mtermational fevel? First of all, those inguiring
inio this definition will have o base it upon the corpus of existing laws, such as those
discussed shove. Once these are known, a gond deal of information can be derived from the
lerminology used (.. * ‘adequate’™ housing), the discussions and drafing of these rights (0.2,
the *‘truvaux preparatoires”™), the guidelines for stales” reports on honsing rights (e.g. under
article 11{1) ol the CESCRY}, legal interprefations of housing rights and other refaied rights
(e.p. jurisprodence), and other varions national cndeavors towards this end. Where possible
this was altemnpied above, cepecially in lerms of the CESCE.

A second consideration lor an eventual definition of the right 10 hauging is that it should be
ol both 3 commective and preventative nature. Any approprigic determinanon of the neccessary
components should be designed in such a way as Lo preclude the causes of inadequate shelter
and homelessness, and be formulaled so as to avoid non- compliance. A right to housing
should alse have a remedial funciion. [t should in this sense assist people who are curmently
inadequatecly housed, those withoat scoure (ehure or those without shelter (0 gain adeqgoate
housing through staie aclion. Such action could emiail an increase in the production, supply
and provision of housing resources including land, bmldmgmalcnah basic services, housing
and 5o on and with assured access 1o them,

In addition to these consideralions, a realistic definition most be simple enough for all
relevant bodies 10 understand, accept and act upon, while at the same time being comprehen-
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sive enough 0 include recognition of the needs inhercnt with Lhis novm, The views taken at
the Commitiee on Economic, Social and Cultora! Rights suppon this contention, However,
as this report has shown, the question of housing rights in boih fegal and non-iegal terms is
far from simple. For instance, if we consider the dizect Enks of this right with the dozen rights
contained in section five (the permeeability of rights} we observe thal in purely legal loems,
honsing concerns are widely applicable. While (hese related rights should be looked at and
used by advocates of housing rights, for the sake of a pragmatic definition it may be belter
el o include them; i cach of these concerns were o be dircedly included in the sought afice
definition, the core requirerments coukl be obscured, Additionally, such a broad definition
might be declared too cumbersame far governments to accept - 1.2, the mare precise the defi-
nition, the more precise the obligation,

An appropriate definilion must also seck 10 reconcile both public and private approaches to
the provision and availability of sheiwer resonrces, as well as recogmizing that dogoiatic mar-

ket based solutions to housing shortages and the tois! denial of any market forces are noi ap-

propriate, Clearly a balanee most be sought. Owner-occupied housing and rented housing
must be considered with the rights of each sector guaranteed, Itmust address the fact that the
urban poor arc responsible (e building the majority of new housing in the gities of the Third
World. Tt must also recognize an snderstanding that many of the governmenial obligaticns
concerning the imptementation of this right include the provision of housing, services and
resources, should people be unable to provide ese for themsehves. Recognition of the
varions forms of properly ownership which prevail throughouot the world muost also be
included. Morcover, this definition must be relevant W those who are adequately housed,
inciuding hose who o not own the properly ey Dnve .

Thus, il we use the aforementioned criteria (with the exception of the fulure crucial rele of
the many necessary parlicipants) we can conclude that the points cudined in section one con-

“cerning whal constilutes an adequate house have proven (e be not only appropriate in de facto

terms but in Iegal wims as well, Not ondy do those six crileria correspond (o the curment

. realities found amoagst ihose living without adequate housing but they also correspond o the

various conlents of the right to housing as we have discussed them in this lext. They constitute
the notion of adequacy, they arc both preventalive and curauve by nature, they are
comprehensive yel precise and can be further developed at all levels. Moreover, these six
critical poinls can also casily be perceived as both rights and as corresponding obligations.
They assumethat the right to housing does novnecessarily imply that a government 18 required
to build housing for its population, bul rather that the enabling approach may be the most
viable and realistic way toimplement this right. Tomust be stated thoagh, that in some cases
it will be & governmental responsibility to build housing as long as the needs of those whoare
1o inhabit it are mel and discussed beforehand, especially in the more developed coontries
where self-buill housing is not as common. These points can be easily undersioad, they can
be developed according to local conditions, and they fulfil the needs of those without
adequate shelter, Thus, the right toan adequats houss, based npon thenorms discussed above,
should be interpreted to condain the following points:

1} the physical structor;
7} the house siie; |

3} inlrastructure lacilities;
4} cost;

5} location;

- 6} security of tenure,

Of course, if we were 10 stop here, wilh our delincation of hepsing rights, it woold be
insnfficient. As hcrusmb particularty in the conteat of rights, cannot be viewed solely asa

_' mmmudu:,r, the provision, supply and accessibility of which is determined solely by the
miarket, we must subslantizte oor definition with several other points. As we have seen, the

right to housing is much more than the provision ol a ool over one’s head. This right must
be addressed in the overall context of shelter il it is w0 bave any use. This right is cortainly
of great importance 1o homeless people, bul cqually sc 10 other sectors of society. Most
impostanily, the notion and goanmice of egualily of ireatment and opportunily must pervade
housing rights. Single people must have an equal right to adeguate accommodation as
families. Young people must be entitled to sufficient housing according w their needs and
wishes, The same applics to the eldetly, 10 ethoic minorities in a society, 10 gay men and
lesbians, o wounen, Lo people with physical and mental disabilities, to travellers, torefugecs,
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1a ex-ollenders amnd 10 those in lempotary housing. None of these groups, nor those falling
outside these categories, should be oxcluded. They all have equal rights to housing and
should, under the law, be iTee from atl forms of discrimination and guaranteed de fucio equal
opportunity W find secure, accessible 2nd affordable accommodation.

We musl also add that this right must-be interpreted o allow people to have a right to be
rehoused it they are made homeless by intentional andfor non-preventable circumslances. n
richer states, il should be the government's duty to house, rehousc or create condilians
making this possible by people who are living in overcrowded accommodation, io sub-
standard housing and generally those most in need.

T Third Workl states, building codes and regulalions must be appropriately reformulated in
accordance with housing rights. Tn the *“developed states’™, appropriate, aew, higher and
ceolopically bascd standards must be created concenning repairs, space, amenities, heat, ven-
tilation, heat and seund insulation, safely and managementin the fulfilment of housing rights.
Where passible this can be done with individug) initiative. Where not possible though, the
legal obligalion cxists for states Lo guaranu:é these.

Housing rights must of coiwse, al lhe most basic level, provide legal prolcetion against arbi-
trary eviction. Squallers and public renters al) over the world must passess this guaranice as
acomerstone of their right 1o adequate sheliér, Tenuré must notonty be secure in words (and
mastof the ime in Taw) bul also in practice. IF unjust eviglians occur, the right o honsing
must include the right (0 compensation for those evicied (o include rehousing or financial
redress) and the right to press legal chinges against the person or cnlily responsible. Any
threaws of eviclion bascd on discrimination must slso be mcluded. Housing policics must not
be callously imposed, nor ibe conditions of it. Teranls, both public and private, must be
consulted prior o any changes laking place concerning Lheir living situation, they musthave
arightto consultation on design and rent level, they have the right o information conGerning
any dangers affecting their dwellings, 10 housing supply and (inaily the details of their rights
mngt b wnucn in blmplc casily accessible terminology, in their own languaga.

It is certain that these delineations of some nl"_ the more central conlents and obligations af .
housing rights will vary in detail according o, where they are applied. Cver time, some of
these elements will change as well. Housing rights arc nol static but rather they are dynamic
and frequemly changing in terms of their more speeilic clements. While this is the case, one
thing that does not change is the fact that housing and the human right 1o it, isand will remain
3 fundamental humam noed 1o which the entire population of the world is eatitled.
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Section Ten

Conclusions and Hecnmmendatiuns for Action

10.1 Conclusions

Above all this sidy has revealed that the homan right o adequale housing is firmly
entrenched within the norms constituting intemational human rights law. In its most basic
formulation, it is found within the Universal Declaration of Human Righis, with more
uneguivocal formulations of this right found in the Intcenagiongl Covenant on Economic,
Social and Culturai Righis, ILO instruments, various regional human rights standards,
national constitutions and alongside other cxisting righls with which it has express links,
With the cedification of this right being so prevalent in many arcas of the law, all states are
thus legally bound o recognize and implement this entitlement but to different degrees
depending on the precise naluee of the obligation. While the legal basis of housing rights is
thus ¢lear, i §s in respeet of the comesponding obli gations assumed with the recogrition of
thesa rights, as woll as the precise determination of the exact contenis of these rights, where
the EFealest amount ol ¢Horl will be needed in the faware. It is thus clear that increased
du.cnlmn will have 1o be given to this r:ghl il its various foraulations are o be :mplcmcntcd
ma \-’\-"'“l-"l'\-'h\-'llﬂl ¥l -IJ-H“- ﬂpj..ll\_l'l.l't IGW !tl.:!ill'UH .l..-l"t: JI'.,H Sir dIILI “ti _.lurt: ltbillb io IIUU.‘JIHb H.I BH.
countrics gre pssential 1 ensore sale and Fatr aooess Lo hossing, 10 provent harassment and
arbitrary eviction amnd o enforce decent conditions.

The increased international attention given o the question of housing and shehes resulting
from Lhe 1YSH and other related initiatives is a step in the right direction, yet the notion of
housing in the context of human rights remains all oo often on the periphery of discussions
concuming these issues. While itcould not be stated that greal improvements will inevitably

“come gboul throogh the sole purswil of housing rights, he legafly bascd path is certainly a

worthy one (0 congider. Obvionsly, the law alone canndl in and of iself bring about the
neecssary changes. This report bay shown that while the law is frequently wtilized in an
Oppressive way, il can also be seen and uscd as 2 means wowards empowering those who are
in need of adequate living conditions.  As such, there exists a particularly large rolc (or -

internztional and national NGOs and maore locally bascd communily based erganizations to

play in the process lcading towards empowemment and the improvements thinl it can bring.
Beause the main hurdles surroundimg (he right to housing concem theamplemeniation of this
right, the challenges facing community based organizationsg and NGOs are indeed formi-
dable.

If there is one point which has been made cloar with this study, it s that the Tutfilment of
housing rights and actions designed o (acilitate this ideal must go far bevond the publication
of reports such as this one. NGOs, community based organizations, the urban and rural poor
and many other aclors need, st the most basic level, to become aware of the faci that there
alrcady oxists 3 wide varicly of housing rights and other related rights which can potentially
be wsed as tools to improve shelier.condilions throughout the world, The present laws must
be brought io those inadequately housed lior (hem to discuss, develop, consider and finally
usc. Govemmenis musl bo made increasingly aware and reminded of the fact that they
rosscss legal obligations 10 implement housing rights. Inter-governmental organizations
such as the UN must be convinced 1o more vigorgusly pursud this issue, Edoeational and
promotional endegvours should be considercd a5 one possible means of heightening aware-
ness of Lhe potential that the right 1 bousimg as a human right has o offer.

Because so little has been accomplished in subslantive lerms ai the international and national
levels concerning the appropriate development of housing rights, the avenues of possibility
are many and diverse. Many of these will have 10 be carricd out a1 the local and national
levels, whereas others should be pursued at the international and inter-govemmiental levels.
Howewer, in spite of the various degrees of action available and the diversitics carrently
apparent, it i3 not difficult o foresec the potential actions hat will be necessary to carry out
ifthe right 10 housing is 1o become universally realized. Finally, although this report has been
larpely pursued from & legal perspeciive it has shown that the concept of housing righis is an
area in which o litthe work has been accomplished and one in which a great deal remains
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10 be done, both in legal and non-legal werms. 1t is hoped thai this study will actas a catalyst,
not only for the various legal avenoes which could be investigated, but especially for the
suslained improvement of sheller condilions throughont the world.

10.2 Recammendations of Action

There are a number of actions which NGOs and community based organizations concerned
with an improvement of housing and living conditions may putsue them selves or pul pressare
on the relevant national and inlemational bodies to carry out. These are here divided intto two
parts. The firsl concerns detailed aclions which could be carried oul within the variouns
systems of human rights protection whicl wers ontlined in Section three. The second pan
will refer to national/domeslic mitiatives which concerned groups may wish to acl upon.
These wiil focus on developing further the concept of a right to housing, as well as revealing
watys in which NGOs and cammuonity based organizations could continue the international
struggle for improved sheller conditions thronghoat the world in legal terms. It must b
understood however, that many of ihe expressly legal procedures outlined below are rather
compiex and may involve the assistanee of 2 “legal expert’” in initiating them. To detail the
[ull catent of cach of these procedures here would Be not only 106 lengthy but alsae 100
confusing. These judicial remedies are critical though in terms of Icgally persuading siales
to solficiently fulfil their dutics relevant 1o housing riglts and they shoald become knowm,
understood and, where necessary and possible, applied and ulilized. It is envisioned that a
legal hand hook for non-lawyers and lawyers not fymiliar with international human rights law
detailing the necessary criteria and information concerning these procedures will be devel-
oped in the near (ulure. Nonetheless, many more simple activities can be carried oot
immediately.

10.2.1. The United Nations

The Committee on Economic, Social and Culéural Rights (Sec Section 3.6). Meets
annually, usuaily in November/December for three weeks in Geneva, Swilcrland. -

In dealing with Lhis commitiee NGOs may:

1} Encourage the commiliee to adopt positive procedural changes in their working
methads. These could include, inter alia, the designation of a working group or Ons
-committee member o become “‘experis’ on the right 10 housing; the adoption of

" “general comments’ on the ripht to housing: and a more effective follow-up of states’
reporis, especially when these reports cxhibit cither an inadequate responsc (o the
oblipations surrounding the Tight 1o housing or any major difficulties in implementing
this right; . '

2} regularly incorporate the work of the committee into their own programmes of action.
This could include: submitting reports on the compliance or non-compliance with the
right o housing in their own countries and other countries, if possible; presenting oral
submissions (should this be eventually allowed by the commilice) on states’ reporns
under consideration on the right 10 housing; widely distributing the *‘concluding
observations’* of the commnittec in their own countrics which concern questions relating
Lo housing; inform their constituents of the commilgee as a source of cmpewermient that
“gomathing is being done™ for them at the highest intemational level; urpe the
commiltes 10 encourage stales partics 1o atlow NGOs and community based organiza-
tiohs 10 comment on their own stale’s repurts prior 1o publication, as well as possibly
enabling these groups 1o prepare their own allcrnative reports on the right to housing o
be compared with the siaite's reporis an this topic; and NGOs shouwld publish their own
stale’s reports and distribute them widely to national media centres;

3} request te cormmitlee W ask the UN Commission on Human Settiements to send a rep-
resentative 1o the sessions of the commiee or at the very least to regularly submit
information W the committe: concerning the componeni elements of the right to
housing.

The International Labour {drganisation (ILO) (Scc Section 3.4). The ILO is based 1n
Geneva, Switzerland.  Seme of its most important bodies are: the Goveming Body, the
Commitice of Experts on the Applicaiion of Conventions and Recommendations, Interna-
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tional Labour Conderence and the Comminee on Freedom of Association.

- NGOs and community based organizations could work with the [ILO in the contexts of:

1} encouraging the revision of Recommendation 115 concerning worker™s housing and
that this revision include the transformation of this instrument into a ]Gga]]jl' binding
Convention;

2} forwarding *‘ropresentations’” based upon alleged non-comipliance of cenvention 117
il ncoessary, thereby aiming to achicve redress with de facto inconsistencies;

3} netwaorking with trade unions and other employee organizations which have direct
groess to the 1LG and cncouwrage them lu aszist them inaddressing auestions of housing
within the TLC, -

Committee on the Elimination of Ricial Discrimination (CERD) ($cc Scction 5.2, 6.2).
Meets gencrally twice annually [or theee week sessions, once in spring and once in summer,
aliernatively in New York and Gcncv '

1} il NGOs or community based organizalions are aware of any cases of racial discrimi-
nation in the housing area,they could forward complaints to this body, should the
MRCCSSArY PICrequisiles be met;

2} cornmunily based organizations and NGOs could sponsor research into the case law cre-
ated by this body concerning Aricle 5(e}iii) re: housing and discriminalion;

3} housimg advocates could analyee the contents of CERD in order (0 comparg its norms
with the domestic legislation in their own eoittry, and lhcrﬂh}' encourage lepislative
relorm,

Committee on the Elimination of Discrimination Against Women {CEDAW) (Sce Sec-
tion 5.8 and 6.2}, Mecets once annuatly for iwo-tues weeks in February or March, allerna-
tively in ‘u"1cnna andl New York.

1) should NGOs ar comnmmmity based organizations possess information or knowledge of
afry acl ¢ non-compliance wilh this instrument by states parties, the search for redress
could be aucmpied through this body; _

2} rescarch should be underlaken io look tntn the case law of this body to discern its
poicntial uselulness for reclifying housing dilemmas;

3} Jocal groups could compare domestic laws with the norms of this convenilon.

-The Homan Rights Committee (Sez Section 5.1-5.6 and 6.2). Meots three times annoally

for three weeks al a time: & spring session in'New York (March/Aprily, 8 summet scsgion
{July) and an autumn session (OctobirNovember} in Geneva,

1) NGOs or community based organizations could forward complaings 1o this commilies
unde: the oplional prolocol atempling to {werlum som of the points decided in .M.
v. Norway of 1932;

2} these gruupf; should carry out b:m]ldr initialives as thm}c mentioned uynder CERD and
C EDAW. .

Cnmmmum an Human R:ghl,& Mi.ﬂ..l‘u annually once ﬁar six wf.u:kb in {eneva in Febroary
and March o

1) NGOs and community based orgamizations could annually take part in the sessions of
“ this body and propare wrilien and {:ral submisstons aimed al substantiating the right 1o
housing;
2} anyunc could forward communications under the ECOSOC 1503 procedure if housing
pelicics in a state constited gross and systeimalic vinlatons of human rights;
3) NGOs could urirc the commission i underfake formal studies on the right to housing;
"4y NGCs could urge the commission to incorporale within their work an increased empha-
sis on economic, social and cullarai Tights and orge resolulions concerning non-
compliance with ihese, if necessary;
S}I NGOs wilhout consullative staius with ECOSOC should atempt to obdain it
- Oherwise; HIC could act as an effective 1ntemalmnal clearinghoyse 1o provide
information to the LTN '
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The Economic and Social Council (ECOSOC) (See Section 3.1.2and 6.3.1). Mecis iwige
annually for thece weeks ata lime, once in spring and ongce in avtuma, in both New Yok and
Geneva.

1} NGOs with access to FCOSOC shonld orge them Lo contimue their positive tendencies
regarding the realization of (he right ( housing as delineated in the resolutions of 1987,

3} NGOs could uree ECOS0OC 10 adopt a more active approach in terms of their potentigl
monitoring [unctions of stales’ reporls under the CESCR.

The Sub-Commission on Prevention of Discrimination and Pretection of Minorities
{Seo Seetion 6,333, Meows onee anneally Tor four weeks in Geneva in August.
1) NGOs should regularly attend the sexsions of the Sub-Commission and urge them o
devode inpreased auention 1o the right 1o housing. Encouragement could ajso be given
1o this bady o carry o a formal study on the right to housing, similar to that carried
ol om the right o food: '
2y NGOs could also urge the Sub-Comntission to expend coverage to the right 1o housing
by regularky adopiing resolutions on this right, by creating a working group oo the right -
1o housing, and 0 consider the option of declaring under the 1563 procedure violations
of ceonomic, social and cultural rights,

UN Commission on Human Settlements {UNCHS) Meets bi-annually (or one week in
various paris of the world, usually in spring.

1} NGC= and communily based n.rganizuliuns should cncourage this body (o focus on the
question of housing and eviclions from a legal and human rights perspective clc.

'10.2,2 The Council of Europe {See Section 5 and 3.5.3)

1} NGO and communily based organizations should commissionrescarch intoexamining
- 1he eelevance of case law under the ECHR and the contents of siates” reports as required
under the ESC with a view 1o determining (he accessibility of these bodies for housing ..
claims; .
2) cases coulil be forwarded based upon rights related to housing rights with a view 1o
securing a more comprchensive approach to these. '

10.2.3 The OAS {Infer—nmerican Systam) (See Section 3.5.1)

I NGOs and community based arganizations should lobby their governments 1o inciude
the right o housing within the additional prowecol o the ACHR;

23 NGOs and communily based organizations could prepare cases to be forwarded to the
Inter-American Comntission on Human Rights based upon the various provisions on
housing within this system in order 1o discern the legal status of this right within the
OAS.

10.2.4 .- The QAU {African System) (See Section 3.5.2).

13 NGOs and community based organizations could request the African Cominission on
Human and Peaplcs Rights o delermine if the related provisions of development, a
salisfaclory enviranment and so on could be used 1o claim a right to housing;

2} communications conld be bronght before the Commission based upon component cle-

" ments of the right 1o housing with a view to discerning the degree to which this norm
can be-derived from the Charter etc.

10.2.5 - The National Level

Atthe nadonal level NGOs and community based organizaiions could considerably enhance
their effectiveness by carrying out a variciy of endeavonrs including:

1) deawing up and publicizing their own pation’s inlernational and domestic lega]'
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-obligations o [l the right w housing;

2) urping theirown staies to ratily inleenational instrumeniscontaining the right to housing
or elemnents thereol, i they have not already done so. These instruments would inclode
the CESCR, ILG Convention 117, the ACHR and protocol, the ATCHFR, the BCHR,
the ESC, the ICCPR, CERD and so lorth;

33 urging the adoption of domestic legislation which conforms o a state’s intermational
obligations and which approprialely addresses the necds of (hose lacking adequate
shelier;

4) vrging the pa\sa;,f.‘. of legislation which guarantecs effective remedies for alieged non-
compliance with the right 1 housing;

3) informing their constituents of their rights 1o adequate honsing under internationad law;

&) basing demancts for improved housing condilions not anky on moral acgements, but legal
oncs based on righis as well; '

T} moniloring their own state’s ¢ompliance with their interrationsl obligations relating 10
housing:

. B} requesting that NGOs be allowed to pdrtlmpam in the drawing-up of any sfates reports
concerning ¢loments of the right to housing;

9t drawing-up alicrnative reports 1o that af the siale concerning the degree o which the
right to howsing has been cither Fullzlled or denied:

1 coondinating Lthe creation of a national computerized data-base which could include:
ali relevani legal cascs which concemned the right o hoasing: acompilation of domesric
legisTation relating 1o housing: all groups involved at this level with housing rights; and
other pertinend information in this regard.

10.3 General initiatives

Since carly 1990 Habilal International Coalitton (HIC) has been crgaged in a Global
Campaign for Housing Riphts, Coordingied largely by HIC s Housing Rights Sub-Commil-

teg, the Camnprmign continues to evolve and b5 boginning to see some, albeil small, results.

While the breath of ity actions are admirable, patticalarly when viewed in terms of its
relatively small size,-the Campaign and the actions and inidatives comprising it could goa
greal deal further. One possible means of sitengthening the Campaign and thus also global
prospects {or the right o adeguate housing would be an cnhaneed lacus on 2 rumber of areas
curtently under-emphasized by the movemend -Among some of the new possibilitics are:

1) provide informanton 1o communily based organizations and NGOs pursuing logal
claims w the right 1o housing, based uwpon past experiences in Lhis regard;

2} act as an inroational clearinghouse of mtnnnatlun and data concerning the right 1o
housing in all of ils aspects;

3) regulacdy monior actions al the inlernational level concerning housing nighits and Lo Mor-
ward writlen and oral submissions to relevant internalional institulions:

4} provide publications lor wide distribntion o community based erganizations and NGOs
detailing the legal obligations of cach state of the waorld vis-a-vis international donies
ter cmsure the right (o housing: :

3 provide legal assistance of all k1|t:i~: 0 whnmcver requires it;

&) further develop aod LUI'.IIII'II.IJ.“}" re-address the question of housing rights based upon
the changing realities of the international community;

7} spomsot @ international conference on housing rights o which members of UN and
other inter-governmentad bodics concerned with housing righis conld be invined. (For
inslance, members of the Committee on Economic, Social and Culieral Rights, the
Commission on Human Rights, (he Sub-Cominrission, BECOS0C, the LG, the nice-
American Commission on Fuman Rights and so ong}

B}.sponsorworkshops at the UN and within other organisations dorngappropriale sessions

10 garacr support and understanding for the right (o houwsing with all iis complexities;
9 preparc delailed reporis on patticular states’ reports and the coverage given to these
eports by the maniloring bodies congerned;
1) wiifize existing human rights procedurss at the international and regional levelsaiming
o substantiuic (he right to housing throughout the world;
1LY mainiain & regulac prescnce within inter-governmenlal prganizations with a view to
urging a greatly incrcased coverage of housing righis; and
12y provide Tunding for local community bascd organizations if possible, which are
carying cul work relating 10 the right 1o housing. '



Conclusions and Recommendations for Action

These few examples are only illustrative of lhe many initiatives that HIC could carry outin
suppoclof the realization ol the right to housing. This wext has shown thal such actions wonid
fill a very large gap in the arca of menitoring and enforcementof housing rights, as well as
10 the issue of clarifying this ight. Itcould be of mstrumenial imponance in informing the
people ol Me world of their rights in this repard and to transforming the words “*a right 1o
adeguate housing' intos comprehensive and concrete reality for all of the world's citizens.
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Constitutional Sources of the Right to Housing

An increasing number of constitutions throughout the world have cnshrined the right o
housing in various forms, Someare very specilic, with others of g more general nalure. While
some constilutions deo not mention the right to housing as such, they may coniain relevant
provisions pertinent 1o (his right. Thus, what follows is a listing of many of the relevant
constitulional provisions in place at present dealing with the topic at hand. The first section
will delineate those provisions directly relating o housing, whereas the second will concern
some indircctly eelated clauscs, '

People’'s Republic of Bangladesh {1985)

Article 15: **h shall be g fundamental responsibility of the state to altain, through planned
coonumic growth, a canstant increase of productive forces and a steady improvement in the
maleriad and culiural standard of living of the people, with a view to securing its cittzens - a)
The provision of the basic necessiles of life, including food, clothing, shelter, edncation and

wn B ainl aaa *
oA vdits.,,,

Costa Rica (1949)

Article 63: **The state shall promote the construction of low-cost housing and create a family
homestead for workers,™

Dominican Republic (1966)

Agticle 13: **The application of land 1o uselul purposes and to the gradual ¢limination of large
heldings (latifundios) are declared o be of social interest.”’

Article 15(b): “*The establishment of ¢very Dominican home on land or with improvements
belonging (o the occupant is declzared to be of high social interest. Ti this end, the state shall
encourage the development of public credit on advaniageous terms, intended 10 make it
possible fur all Dominicans o possess a comlorlable and sanitary home,™

Article 17: **The state shall also offer social assistance to the poor. This assistance shall
consist of lood, clothing, and, in so far as pessible, adequate housing..."

Ecuador (19789)

Article 13; “*Every person enjoys the lollowing guarantces:...the right 1o a standard of Tiving
that assurcs hiealth, loed, clothing, housing, medical assislance and the necessary socizl
services..."

Artiele 19(14): **The right 10 a standard of living that ensures the necessary health, food,
clothing, housing, medical care and social services,”

Article 30: **“The state shall promote housing pmgfams of a social interest, It shall provide
the means of subsistence tw whomever lacks respurces and isnol in a position to acquire them
and can Iind no one or ng agency obligaied by law o provide them.™”

Article 5 “To make the tight 10 housing and 1o the conservation of the ernvironment
effective, muanicipalites may expropriate, reserve and control aceess for fnture development
m accordance with the law
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El Salvador {1984) '

Article 51; **The law shall specify whai enterprises and establishments, due 1 special
conditions, are requiced 10 provide a worker and his family w:l]l suitable hnusmg, schools...and
other setvices and aitention necessary for their well-being.™

Equatorial G u Inea {1982)

Articie 20{13): “*Every person cnjoys the right 1o a siandard of living which-ensores health,
nutritian, ¢ducation, clothing, housing, medical care and nccessary social services.”™”

Greece (1975)

Article 23(4): “*The sequisition of 3 home by the hometess or those inadequately sheltered
stiall constiluie an object of special state cara,”’

Guatemala

Article 105: **Wearkers” Housing. Through specific entities, the state will support the plan-
ning and canstrucdion of Tousing prejects, cstablishing adequate systems of financing that
would make it possible 10 involve the dificrent programs so that the workers may opt for
atfequate honsing and meel health requirements. The owners of enterprises are obliged to
make available lo their workers - 1|1 cascs cslabiished by law - the huuamg unils that meet thﬁ
abuvc—mcnlu:mcd requirements.”’

Article 119: *The obilgalmns n{‘ the staie are:

Aricle 119d) To sce to the raizing of the standard of 11v1ng nf all the couniry™s lnhabtl.ants,
securing (he wd] -being of the family... '

Article 119() T{! promole on a priority basis the construction of proper housing ﬂlrﬁugh
syslemsof financing so that a larae number ol Gustemalan familiesmay have titie o i When
resulling {'.-r co-operatively held howsing is involved, the systems af Iam:l tenure may be
ditferent.’

Co-operative Republic of Guyana (1980)

Article 26: “*Every citizen has the right 10 proper housing accommodation.™

Haiti {1957)
-

Anticle 22: ** The state recognizes the right of every citizen o decent housing, education, fvod

and social secarity.”

Honduras {1982}

Article 123: *"All chaldren shall cnjoy the benedits of socizl seourity and education. Ewvery
child shall have the right 1o grow and develop in pood health, for whom special care shall be
given during the prenalal period, as much for the child as for he mulhcr bmh being enuﬂeﬂ
to food, housing, education, recreation and adequate medical services.”

Chdplcr 1X - Housing
Article 178: ““All Hondurans have the cight to df:l:ﬂl‘ll huusmg The stam shall design and
implement hnuum;_,_ programmes of soctal 1mewe.l .

Aricle 179 ““The state shall pramole, suppart and regulate the creation of sysiems and
mechanisms for the uiilization of internal and extemal TESources o bc used for solving the
housing problem.™’ 81
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Articte 180 All infernal and cxiernal ceedits 2nd logns ubtalmbd by the state for housing shall
be repulated by law for the benefit of the ultimate vser of the credit.

Article 181: **The sociat fund I‘nr housing is hereby created. [is purpose shalf be Lo drc-.fclﬂp

housing in urban and rural areas. A special kaw shall regulate its organization and
lunctioning,™

Iran (1980}

Article 31: “*A suitable d\-.;clling, according to need, s the right of every Irmian person and

famnily. The government is responsible torlaying the grﬂundwu_rkmaummplish this, with first
cansideralion given o those who are iu need, in particalar villagers and labourers.™
Japan (1947} .

Arficic 25: ** All people shall have the right (o maintair the minim v slandards of wholesome
and cultural Kving, In all spheres of life, ihe state shall use ils endeavours for the prosotion
and extension of social welfare and scourity, and of pubtic health.™

People’s Renublic of Kampuchea

Article 15: *“Citizens have the right to use and inheril land allotted by the Staic 1o cach fam-

ily avcording o the provisions of (he law, on which to build a house and grow crops or Or-
chards.’"

Morth Korea

o Article 69 “The stawe provides functional madern houses and hostels for the working .
peaple,. The stawe builds mﬁ:.lc..rn Tural houses at its cxpense and offers them free e the use

of co- ﬂpcrau\rc {armers.”

The Netherlands {1934}

Article 22{2): “*1t shall be the concern of the authoritics 1o peevide sufficient living accommo-
dation...”” .

Micaragua {1987}

ﬁrmlc 64 “‘Micaraguans have the right 10 decent, cumfm‘l.ahlﬁ and safe housmg that .

guaranw&,b (amilial privacy. The state shall promote the ful(iiment of this right.”

.| The Istamic Republic of Pakistan (1973}

Argicle 384d): The stale shal! provide basic necessities of life such as food, Slothing, housing,

cducation and medical relief, for all such citizens, irrespective of sex, caste, creed or race, as

are permancatly or 1empumr1]y undbl{: Lo earn their lwehhﬂﬂd an account of infirmity, sick-
NCSS OF unerployment.™ :

Panama (1978)

Article 109; *“The statc shall establish & national housing policy with the purpose of ensuring. -
* the enjoyment ol (his social right o all of the population, ¢specially low-incomes groups.™
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Paraguay (1967)

Acticle 83: ¥ Every fanily luas the right 1o 2 home standing on its own Jand, foe which purposes
institutions shall be perficicd and the moest favourshle laws shall be enacted in order to make
(ar more widespread ownership of urban and rural real properly and promote the construction
 of iow-cost, comionable and sanilary honsing units especially lor wage-gamers and Tural
workers,”’ '

Peru {1979)

Article 29 **Every person has a right to fveely choose the place of residence, to travel across
the national territory, and to exit and re-coter il except for resmictions imposed for measures
of public health and not to be expatriated or removed from the place ofone's residence except
by court order...”” '

Article 142 It is the rigiﬁ of the family 1o ¢njoy a decent home.™

Artiele 18: **The stale takes care prefereniially of the basic needs of the individuai and his
family in terms of food, housing and recreation. The kaw regalaies the use of urban land in
keeping with the common good and the participation of the local community, The state
promoles theexecution of public and privale programmes of arban development and housing,
The state supporls and promoies copperalives, mutual aid societies, and in general housing
morlgage instilodons and programmes of self-buill corstruction and rental purchase. I
grarls incentives and tax exemptions in order 1 make constraction cheaper. 1L creates
canditiang Eor the granting of fong-lerm, low-inerest credies.”

Philippines (1986)

Article 13, sec u'._n-n 9: “The stalc shall by law, and [or the common good, endertake, in coop-
gration with the privale sccior, acontinuing program of urban land reform and housing which -

will make available at alfordable tost decent bousing and basic services (o underprivileged - - -

and homeiess citizens in urban contres and rescidoment areas. It shall afso promote adequate
employment opportunity o such citizens. In the implementation of such programs the: slae
shall respect the righes of small properly owners.

Article 13, section 10: ** Urban or rura) poor dwellers shall not be evicted nar their dwellings
demolished,exceptin aceordance with lav and ina just and humane manner. Noreseulement
of urban or raral dwelers shall be underlaken without adegquate consultaton with them and
the communitics where they arg o be resottled. ™

Poland

- Article PH(3): ““Inits concern (o the wellare of the family, the Polish People’s Republic aims
atan amelioration of the housing situation, develops and supports, with the participation of
the cilizens, variows fonns of residential construction, especially of cooperative consirucion,
and cares for the rutional management of housing resources,™ '

Portugal (1962)

Articie 63(1}: “"Everyone shall have the right For himself and his family 10 a dwelling of ade- -
quale size satisfying standards of hygiene and comion: and preserving personal and Lamily
privacy. :

Article 63(2}: ““In ordet to safeguard the right to housing it shall be the dury of the state 1 -
{a) Draw up and put imio effecta housing policy as partof genceal regional planning and based
on lown plans which saleguard the existence of an adequate network of transport and social

_ facilitics; (b} Encourage and support initiatives by local anthorities and communities aimed
at solving their housing problems and promoting individual building and the establishment
of housing cooperatives; and {c} Promole privalc building subject to the public inicrest.
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-Article 65(3) **The state shall adopl a pohcy aimed al mtmducm;, i wslcm of remts
compatihle with farmly incomes and of individual ownership of dwellings.

Ariicle 644} “The state and focat authorities shall cxercise nffccﬁva SUPEFVISION Over
immovable property, take urban lands into national and municipal ownership where neces-
sary and lay down rights ol use.™

Republic of Seychelles (1976}
Article j{v}: *“The aims and objects of the Front shall be;

“Tocreale a socialisy stare whercin all citizeas, regardless of colour, class, race, sex or croed
shall have cqual epportunitics and be afforded with the basic needs of life in 2 modern society,
such and security of income, medical care, good and hygicnic housing, free and compulsory
‘education...”” {from the Constilution of the Seychelles People's Progressive Front)

Spain (1978)

Article 47: **All Spaniards have the right to enjoy decent and adequate housing The public
-authorilies shall promote the conditions nocossary and gstablish pertinentngrms [ make this
right elfcetive, regulating the use of land in accordance with the general interest to prevent
specutation, The communily shall share in lha increased vilues generated by arban activities
of public bodies."”

Turkey (1982)
Atlicle 57: “'The stale-shall ake measures 1o meel the needs for housing, within the

framework of a plan which takes inwe account the charax:tenshcs chlllcs and environmenial
conditians and SUPPOFLS COMm wnity housing projects.”

USSR (1977)

Articie 44: “Cilizens of the USSR have the right 1o housing, The right is ensurcd by the

development gnd upkeep of state and socially owned hoosing; by assistance for cooperative

-and individoal house building; by fair distributions, under public control, of the housing (hat
becomes available through fulfilment of the programme of building well-appointed dwell-
ings, and by ow rens and low charses lfor otility services. Cilizens of the USSR shall take
£00d care of the hausing allovated Lo them. ™ .

Vietnam {1980}

Article 62 Cilizens have the right 10 housing, The state has the respongsibility to directly
improve the rate of housing construciion by collectives and individuals according to common

plans, 50 as to graﬂ:mlly implement this i b,ht The allotment of state housing space mustbe

(air and LqUIMb]L

Yugoslavia

Article 164; “Citizens shall be guaranteed the right o acquire a enancy title o a dwelling
in social-ownership, which ensures them permanent occupancy, onder conditions specified
by statute, of a sacially-owned dwelling for the satisfaction of their personal and family hous-
mg needs. The right of citizens 10 & dwelling subject to the nghl of ownership shall be
ragulaicd by sl,alu;c e )
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Algeria (1976)
Articke 67: “*All citizens have the right 1o health protection. ‘This right is implemented by a
gcnaral ard frec public health service, the extcnalun of prcvcntauva medicing, the steady
improvernent ol ]wmj:, and working conditions..,
'People’s Republic of the Congo (1979)
Article 33: ““Private properly as well as the right to inkeritance of goods and chaticls, other
than lansl, ane guaranted, hﬂbmly can make use of this right to private propefily 1o the dci-
Timent of the connunity...
Cyprus
Article 19: **The g,uv;,mnu.,nl_mav Hequing land hy compulsory acguisition for the consinug-
- ien of low-income houses.™
Republic of Djlbouti (1977) -
Ariicle 2 of Constitutional Law No. 1: **The Republic of Dfibouti adheres to the Universal
Diclamtion of the Rights of Man. Tt affitms the necessity of establishing a potiseal order -
where the rights and liberties set forth in this declaration may have full foree.”” (This art. 25
Ethiopia
Arficle lﬂ{zj: ““Tn order e create Favourable condilions for development, the su_lle-shall
ensure that human scitlemeny patterns correspond to the distribution of national resources.”
Federal Republic of Germany (1949 and 1979}
Articic 13 "' The invinlahilt'ty of the home cannot be violated except...to alleviate the housing
shorlage...’” : '
Ghana (1982}
Seetion 50{ 1k “No persun shall own more than onc house bailt by the Sl.alr: Hnusmg
Corp:}rauon Terra Development {“':::rporalmn or ather prublic body.™
Panama (1978)
Articlc 44: *'Privale properly implics obligations on the part of its gwaer by reason of the
social function which it nay [ulfil. Far reasons of public utility orof social interest as defined
tiy law, there may be cxpropriation pursuant 1 special judgement and with compensaiion.
Ariicic 45: ““When the application of a law cnacted for ceason of public utility or social
interest rr:qults in a conllict between private rights and the necd rccogmzed by the law iiself,
the private interest must yield 1o the public or social interest.””

Qatar (1 gm}

Article Ze): *“The state shall do everything in its power Lo protect its citizens against the
causcs of discase, ignorance and poverly.”’
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Venezuela (E971)

Article 77: *“The state shall strive 10 improve the living conditions of the rural population.”™

The African National Congress’ Freedom Charter {1955)

LAl people shail have the right to live where they choose; to be decenty honsed, and o
hnn:, up their families in condfort and securily. UnuS&d housing space is10 be made dvailable
e the peaple. Rent and prices shall be lowered...
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Relevant Human Rights Instruments and Ratifications

The United Natiohs
1¥The Charer of the Unitcd Nutions (19453,

W The Universal Dectasition of Human Rights {UﬁI—IR} adopted and proclaimed by General
Assombly Rc&q!ution 217 A (QID of 1) December 1948,

3The Imernational Covenant un Economic, Social and Cultural Rights {JCESCR} adopted
and opened for signature, ratification and accession by General Assembly Resolution 2000
A{XXTD) of 16 December 59_66, Entry into force: 3 January 1976,

States partics are: Afghanistan, Afgeria, Argenting, Australia, Ausiria; Barbados, Belgium,
- Bolivia, Bu]gaﬂu, Byelorussian $5R, Cameroon, Canada, Central African Republic, Chile,
Colombia, Congo, Costa Rica, Cyprus, Czechoslovakia, Democratic People's Republic of
Korea, Denmark, Dominican Republic, Ecuador, Egypt, El Salvadoer, Equatortal Guinea,
Fintand, France, Gabon, Gambia, Federal Republic of Germany, Grecce, Gualemala,
Guinea, Guyana, Honduras, Hungary, Iecland, India, Tran, Irag, Ireland, Haly, lamaica,
Japan, Jordan, Kenya, Korea {Republic of), Lebanon, Libyan Acab Jamahirtya, Luxembourg,
Madapascar, Mali, Mauritius, Mexico, Mongolia, Morocce, Netherlands, New Zealand,
Nicarapua, Niger, Norway, Panama, Peru, Philippines, Poland, Portugal, Romania, Rwanda, -
| Saine Vincent and the Grenadines, San Marino, Senegal, Solomon Istands, Somalia, Spain,
- Ssi Lanka, Sudan, Suriname, Swedcn, Syrian Arab Republic, Taneania, Tego, Trinidad and
Tobago, Tunisii, U;,amla Ukrainian SSK, USSR, United ngdc:m Uruguay, Venczucla,
Viet Nam, Yemen, Yugoslavia, Zaire, Zaml:ua, g

N The Intemational Covenanton Civil and Political Righis (ICCPR} adopied and opened lor
signature, ratification and accession by General Assembly Resolurion 2200 A (XXT) of 16
December 1966, Entry inlo force: 23 March 1976 '

Slates parlics atc: Al'ghaﬂisl,ar_l, Alperia, A:gamina, Aunstralia, Ausma, Barbados, Belgium,
Bolivia, Bubgaria, Barundi, Byclorussian SSR, Cameroon, Canada, Central African Reput-
lic, Chile, Colombia, Congo, Costa Rica, Cyprus, Czechoslovakia, Democralic People's
Republic of Kores, Denmark, Dominican chuhln: Ecuador, Egypt, El Salvador, Equatorial
Ciuinea, Finland, France, Gaben, Gambia, Federal Republic of Geérmany, Guinea, Guyana,
Hungary, leetand, India, Tran, I, Ircland, Haly, Jamaica, Japan, Jordan, Kenya, Korea
(Republic of), Lebanon, Libyan Arab Jamahiriya, Luxembonorg, Madagascar, Mali, Mauri-
lins, Wexico, Mongolia, Moroceo, Netherlands, New Zealand, Nicaragua, Miger, Norway,
Panama, Peru, Philippines, Poland, Poriugal, Romania, Rwanda, Saint Vinceni and the
~ Grenadines, San Marino, Senegal; Somalia, Spain, Si1 Lanka, Sudan, Suriname, Sweden,
Syrian Arab Republic, Tanzania, Togo, Trinidad and Tobago, Tunisia, Ukrainian 53R,
USSR, United Kingdom, Urnguay, Venczucla, Viet Nam, Yemen, Yugoslavia, Zaire,
Zambia.

50ptional Protocol 10 he International Covenant on Civil and Political Rights, adopted and
opencd [or signature, ratification and accession by General Assembly Resolution 2200 A
{XXT) of 16 Decomber 1966, Bnry 1uto force; 23 March 1976,

Stares parlies are: Algeria, Argentina, Austria, Barbados, Bolivia, Camerpon, Canada, -
Central African Repablic, Colombia, Congo, Costa Rica, Denmark, Dominican Republic, .
Ecuador, Equatorial Guinca, Finland, France, Gambia, Hungary, Iceland, Ircland, Iraly,
Jamaica, Libyan Arab Jamahiriya, Luxcmbourg, Madagascar, Maoritius, Netherlands, New
Zealand, Nicaragua, Niger, Norway, Panama, Pera, Portugal, Saint Vincent and (ke Grena-
dines, San Marino, Senegal, Somatia, Spain, Suriname, Sweden, Togo, Trinidad and Tobago,
Livuguay, Venezucla, Zaire, Zambia

6)International Convention on fbe Elimination of All Forms of Racial DHscriminalion
(CERD}, adopied and opened for signature and ratification by General Assembly Resolution
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2106 A {XX) of 21 December 1965, Eniry into force: 4 January 1969

States parties are: Afphanistan, Algeria, Antigua and Barbuda, Argentina, Australia, Ausiria,
‘Babamas, Bangladesh, Barbados, Belgium, Bolivia, Botswana, Bracil, Bulgaria, Burkina
Faso, Burumdi, Byelorussian 83R, Camerpon, Canada, Cape Yorde, Ceniral Alricen Repub-
Li¢, Chad, Chile, China, Colombia, Congo, Costa Rica, Cuba, Cyprus, Czechoslovakia,
Democratic Kampuchea, Democratie Yemen, Denmark, Dominican Republic, Ecuador,
Egypi, El Balvador, Ethiopia, Fiji, Finland, France, Gaben, Gambia, Federal Republic of
Germany, Ghana, Greece, Guatemala, Guinea, Guyana, Haiti, Holy Sce, Hungary, Iecland,
India, Irgm, Trag. Istael, Italy, Ivory Coast, Jamaica, Jordan, Korea {Republic of), Kowait, Lac
People’s Democratic Republic, Lebanon, Lesotho, Liberia, Libyan Arab Jamahiriya, Lux-
cmbﬂurg, Madagascar, Maldives, Mali, Malta, Mauritius, Mauritania, Mexice, Mongolia,
Moroceo, Mozambique, Mamibia, Nepal, Netherlands, New Zealand, Nicaragua, Niger,
Migeriz, Norway, Pakistan, Panama, Papua New Guinea, Peru, Poland, Portugal, Qalar,
Romania, Rwanda, Saint Vincent and the Grenadines, Scoegal, Scychelles, Sierra Leons,
1 Solomen Islands, Somalia, Spain, Sti Lanka, Sudan, Suriname, Swaziland, Sweden, Sytian
Arab Republic, Tanzania, Topo, Tonga, Trinidad and Tobage, Tunisia, Uganda, Ukrainian
53R, USSR, United Arab Emirates, United Kingdom, Uruguay, Venezuela, Yiet Nam,
Yemen, Yugoslavia, Zaire, Zambia.

T)Convention on Lhe Elimination ¢f All Forms of Discrimination Against Women {CEDAW)
adopted and opened for signature, ratification and aecession by General Assembly Resolo-
tion 347180 of 18 December 1979, Eniry into force: 3 September 1981.

Stares Parties arcr Angala, Anligua, Argenhina, Ausiralia, Anstria, Bangladesh, Barhados,
Belgium, Bhutan, Brazil, Bulgaria, Burkina Faso, Byclorussian $5R, Canada, Cape Verde,
Chile, China, Colombia, Congo, Costa Rica, Cuba, Cyprus, Cscchoslovakia, Denmark,
Dominica, Daminican Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea, Ethiopia,
Finland, France, Gahon, Federa! Republic of Germany, Ghana, Greece, Gualemala, Guinea,
Guinca-Bissan, Guyana, Haiti, Honduras, Hungary, feeland, Indonesia, ag, Ireland, ftaly,
Jamaica, Japan, Kenya, Korca (Republic of), Eao People’s Democratic Republic, Liberia,
Libyan Arab Jamahiriya, Madagascar, Malawi, Mali, Mauritius, Mexico, Mongalia, Mo-
rocco, New Zoaland, Micaragna, Nigeria, Norway, Panama, Paraguay, Pero, Philippines,
Paland, Portugal, Romania, Rwanda, Saint Christopherand Nevis, Saint Licia, Saml Vincent
and the Grenadines, Sencgal, Spain, Sri Lanka, Sweden, Tanzania, Thailand, Togo, Tunisia,
Turkey, Uganda, Ukrainian S8R, USSR, Uniled Kingdom, Uryguay, Venezuela, "ﬁel Nam,
Yemen, Yugeslavia, Zaire, Zambia.

E]Cﬂnvcminn againsl. Torturc and Other Croel, Inhuman or Degrading Treatnent or Penish-
ment, adopted and opered for signaturd, meification and accession by General Assembly
Resolution 3%/46 of 10 December 1984, Entry into force: 26 June 1987,

9YConvention relating to the Status of Refogees, adopled on 28 July 1951 by the UN
Conference of Plenipotentiarics on the Status of Refugees and Stateless Persons convened
under (;cnc:rdl Asgembly Resolution 429 {‘V} of 14 December 1950. Ertry intoforce: 22 April
1954 ) )

10){Dralt) Iniernatioual Convention on the Rights of the Child.

Relevant Declarations, e'-tc. .

I}ledralmn nl’ the Righus of ihe Child, proclaimed by the Geneeal ﬁchmhly of the United
Nations on 20 November 1959 (resotution 1386 XIV).

Zy¥ancouver Declacation on Human Scidements, adnpwd atthe Umlﬂd Mations Conference
on Human Scrlements, Jure 1976,

3}Dmlarauan on the Right i Dcw:lupmcm, adopled by the General Essn:mbiy on 4
Deocember 1986,

4}Standard Minimom Rules I'Dr Trcaunrmmi Prisoners, adopted by the First UN Cﬂngrcss on
the Prevention of Cnmc and the Treatment ol‘ Oflenders, held in Gcnsva in 1935, and
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appravid by the ECD‘?(}I{. by its Resolulions 663 C (KXIViof311] lll}' 1957 and 2076 {LXI[}
of 13 May 19? 7

S1Declaration on Smml. Progress and Development, proclaimed by the General Assembly of
the United Nations on 1 December 1989 (Resolution 2542 (XXW}}

LG Instruments ang Resnlutlnns

1) Convention 107 Concerning the Protection and Imegration of Indigenous and Other Tribal
and Semi-Tribal Pupuiuainns in Independent Countrics, adupu:d 26 Jung 1957, .

2) Convention 117 Concerning Basic Alm,s and Siandards of Social Policy, adﬂpwd 28 June,
1961,

Siates partics are: Bahamas, Bnliv.ia, Brazil, Central Altican Republic, Costa Rica, Ecuador,
Ghana, Guinea, Isracl, Ialy, Jamaica, Jordan, Kuwait, Madagascar, Nicaragua, Niger,
Panama, Partujrdl, Romania, Sencgal, Spain, Sudan, Syria, TI.I.HISI“- Venczacla, Viet Nam,
Zaire and Zambia

3) Recommendation 115 Cunccrning Workers” Hausing, adapted 28 June 1961,

4) Resolution Conceraing the ln_lmnatiu'nal.‘t’cur of Sheller for the Homeless and the role of
the ILO, adopted by the International Labour Conference at its 73rd Sesgion, 23 June 1987,

The Cauncll of Europe

"1} The European Convention for the Protcstion of Hurman Rights and Fundamenial Freedoms
(ECHR) adopted 4 Novembur 1930, and its additional protocols. Entry into force 1953,

States partics are: Austri, Belgium, Cyprus, Denmark, Finl:md, France, Federal Republic of
Germany, Greeee, Teeland, Treland, ltaly, Licchicnsiein, Luxcmbourg, Malta, Netherlands,
Norway, Portugal, S2n Marino, Spain, Sweden, Switzerland, Turkey and United Kingdaom,

2} The European Social Charter {ESC), adopled 15 October 1961, Entry into lorce: 26
February 1965, |

Slﬂlﬁa parlics are: Ausiria, Cypros, Denmark, France, Federal Republic of Germany, Greece,

Iceland, Irgland, Ilaly, Malta, Netherlands, Norway, Spain, Sweden, Turkey and Unilcd
Kingdom. .

The Organization of Ametican Stales {OAS)

1} The Amesican Convenlion on Human Rights (ACHR) signed on 12 November 1369.
Entry inte Morce: 18 July IE"TS

Stalcs partics arc: Argenting, Barbados, Bolivia, Chile, Columbia, Costa Rica, Dominican
Republic, Ecuador, Ei Salvador, Grenada, Guatemala, Haiti, Hondaras, Jamaica, Mexico,
Nicarsgua, Panama, Paraguay, Pere, Suriname, Uruguay and Vencruela,

2) The American Deglacation of the Ri shis and Duties of Man, proclaimed in 1948.

3) Adduional Protocol to the American Convention on Human Rights concerned with the
profection of economic, social and culturat rights, adopted 1988 in San Saivador {nol yet in
force).

The Qrganization of African Unity

13 Bangul Charter on Human and Peoples® Righis {,ﬂ.fCHPR} adopied in 1951, Entry into
force: Outober, 1986, '
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Stales partics arc: Algeria, Benin, Bowswana, Burkina Faso, Cape Verde, Central African
Repubiic, Chad, Comores, Congo, Egypt, Equatorial Guinea, Gabon, Gambia, Ghana,
Guinez, Glines-Bissau, Liberia, Libyan Arab Jamzhiriya, Mali, Maoritania, Niger, Nigeria,
RBwanda, Saharawi Arab Democritic Republic, Sao Tome and Principe, Sencgal, Sierra

- Leone, Somaliz, Sudan, Tanzania, Tago, Tunisia, Uganda, Zaire, Zaming, Zimbabwe,




1) Committes on Economie,
© Segial and Cultural Rlghts,
Report of the fourth sesslon
(13 January-2. February
1950} {E/C, 121 500/3).

B See: Somocurcio and Flo-
rian Barben, “H Procoso de
Resrdenamients Urkane y
los  Desalojos &n Sanie
Cromingg™, 1938 and SC-
PADEBA, ~Remdaielagion
_Urbana y Desaljes en
Sante Darninge”, 1880,

31 Fee: HIC, "A Place o Live:

Mewws from the Global Cam-
paign far the Right to Hous-
ing", June 15990. -

. _ Appendix i
Appendix IIf

Commission on Human F{ights

. Forthy-seventh Session

Agenda ltem 12

Question of the violation of human rights and fundamental freedoms in any
part of the world with particular reference to colanial and cther dependent
countries and tarrltu:rlas

Wrillen statement submitted by Habitat International Coalilion, a non-govemmenial nrgam—
zation on the Roster ' .

The Secrclary-Genicral has received the following commmumication which 1s circulated in ac-
cordance with Economic and Social Council resalution 1296 (XLIV).

& February 1931 .

1} Habitat Inernaticinal Coalition would like 1o draw the attention of the Commission to the
global practice of forced evictions - a practice which clearly violates a number of internation-
ally revognized human rights, in particular the right 1o adequate honsing. T should be
recaliod that the Committes on Evomomic, Social and Culineal Eighis declared in very clear
terms that *¢, b vight Lo bousing can be subject o violation... especially in the context of
gvictions™’ and "...pursuant to the righi to housing, people should be [ree from threats of
cviglinn or depmwu-:m demadition of their homes or any other form of pexbucuunn af
harassment *"

2) Evigtions - deflined as the removal of a person, family or groups [rom their home(s} against
their will, almost always invol ving cocrcion or farce and often carmicd oul arbitracily - affect
literally millions of persons annually. Bviciions can be mass in scape, sometimes medium-
scale, and imay alwe affect single individuals, amilics or households.

3 e fallowing thusirative reoont cramples of the varions manifestations which evictions

can take reveal both the severity and mapnilude of this issue; an issuc of human. nghts }'L-t [T}
bo satistactorily addressed by the Cornmission - huwwu ane which clearly requares imme-
diate and serious tmternational atiention.

' Evictions to “beautify cities”

4 In preparatign [or the celebraliong. surrﬂunding the 500th anniversary of Colembus®

landing in the region, over 15,000 families (at least 100,000 poersoms) have been forcibly
temaved ITom their homes in the cities of Santo Domingo and Santiage, in the Dominican
Republic.? The communities, most severely affected are: la zona del Faro a Colon (3,800
familics); Villa Juama y Villa Consuelo (3,500 families); ¢l Hoyo de Chulin, 1a 70, Ja Chivera
¥ laZurza (3,500 familics): Guachapita, la Cienaga y la Marina { 1,600 tamilies); San Carlos
v ¥illa Francisca {1,500 familtes); los Cantones ¥ la Prolongacion Jose Contreras (1,200
families) and Sabana Perdida (1,000 lamilics), The vast majority of evictees mcmved no
Warming or compensation.

5 1n Dcccmbq:r 1990, the United Nations Commiuce on Economic, Social and Calooral
Righis declared the Daminican Republic 1o be in violsiion of article 11 of the Covenant on
Economic, Social and Collural Rights because of this eviction programme (s¢c the Commit-
tee's report on its fifth scssion).

6) On 2 May 1990, 48 families were forcibly evicted in Paris, France by a massive police
foree lar outnumbering the inhabitants of the building. The familics have camped ont in the
nearky Place de la Reunion, demanding that their right to safe affordable housing be
fulfilied.®

] |
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Evictions for “urban radevaiopment™

T Between 17 and 21 Ai:rii 1990, more than 106 familias were evicted Foin Lhe P, T Mello
Road in Bombay, Itdia. The Bombay Munivipal Authority with full police force demolished

- the hutments of these familics without legal notice or any form of compensalion, even though

the families had ived on the aflected sile for several years, The pavoments whers the 5,000
people were living were inmediatly dug vp following the desteuction of the huts to prevent
the reseticment of the families thece. Inanather city, Calouta, mate than 50,000 people wers
evicted between 1983 and 1988.°

83 On 18 May 1990, more than 2,000 people were violently evicted {rom the squaiter settle-
ment Muoroto in Nairobi, Kenya. During the ensuing violenge, seven people were killed and
dozens injured. Women and chifdren were beaten by policemen while huildxm::r'; razed the
settlement o the ground.®

- Evictions due to "overcrowding”

9 In July 1990, the Government of Moroceo anmounced that 100,000 cilizens from the
ancient city of Pex would have 1o leave, ander the pretexi that the cily i3 *“overcrowded and
falling into decay™.,* In Casablanca, a fire of suspicious origin destroyed the bidonville Ben
Msik on 16 July 1990, One person was killed and 14 wowmnded, with hundreds left homcless.”

Evictions far purposes of political control

1oy As many a2 300,000 persons have been evicted from their homes since 1988, mastly from

Rangoon, Myanmar. Soldicts [orce evictees to pack their belongings and then transpost them
tersetiously inadeguate and poorly equipped *‘rescilement sites’” established by the Commit-
tee for the Bestoration of Law and Order. Although the Governmen) ¢laims the evictions are
intended 10 benefit the people, most analysts belicve military and political conirod are the
actual rationale behind these acts.* .

E#ictiuns justified due to “floading and héavy rains”

11} Following heavy raims in the Maroko district of Lapos, Nigeria, the Government issued
an eviction arder on 6 July 1990, resulting one week later on 13 July in the {orcible eviction
of over 300,000 persons. The bidonviife Maroko had existed since 1958. Since this massive
eviction, only severcly inadeguate arrangements have been made for relocation ot cnmpen—
saom. Most victims of the ﬂwclmn remain eszentially homeless.?

- Evictions due to armed conflict and by foreign military forces N

12} Thousands of Panama’s pooresl citizens were displaced from their homes doring the
invasion of Panama by the United States in December 1989, as a result of both bombing and -
subsequeni bylldozing. Particularly hard bit were the communities of E1 Chorrille and San
Miguelite. Half of El Chorritlo - which had a pre-invasion population of 25,000 - was totally
desiroyed. More than half of the peopie ferced out of this community are cmently living in”
squalid conditions in rwo airplane hangers on a former Uniled States air hase in three fooi by
three foot cubicles 19

13} During 1990 (here have been @ least (hree armed actions on the part of the Panamanian
Public Forces and the United States army to dislodge families from siiles where they have
settled and built homes. In January 1990, 200 families were cvicted from their homes in
Tucurmnen, In San Miguelito, 500 familiss were (orcibly evicted on 13 March 1990 by 700
Public Farges officers accompanied by 200 United States soldiers. More than 400 families
were driven from their homes in Panama Viejo by Public Forces officers in early 1990,
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Appendix llI
Evictions and international events

I4) From 1985 until the 1988 summet Olympic Games, 720,000 persons wers lorcibly
evicted from their homes in Seoul, Republic of Kores. Thirteen people died as a result of
thest aelions, and scores of others suffered injury. Over 100 of the 250 designated **redevel-
opment sitcs”” in Scoul have been evicted thus far, The remaining siles are home to 2 million
people currently thecatened with foreed removal, 90 per cent of those evicted do not receive
compensation.’? South Korea ratified the Covenant on Economic, Social and Cullural Righis
in July 1994, thus taking on obligations to fulfil, infer alia, the right 1o adeqoats housing.

Evictions through demolition

13) Durimye the first months of 1990 up 1o 10 per cent of the remaining maditional Tibelan
housing in the capital city Lhasa was demotished by the oecupying Chinese anthorities. At
least 1500 Tibetans were forced inte lemporary accommodation asaresult of these evictions.
The Tibetan quacter of Lhasa has been systematically reduced by -ibe Chinese, cumently
constilnting & mere 2 per cent of the city, whereas prior to the Chincse invasion in 19491t
constiuted the entire city. 5 -

Evictions and land speculation

16} A siudy pllblit‘ii‘luﬂ in 1985 found that 269 shim areas, housing 272,000 peaple in Bangkok,

| Thailand wete under dircet threat of eviction. During the fizst throc months of 1990 five majar

gvictions ook place, resulling in Lhe removal of thousands of citizens from their homes. A
1989 report states that *“Thailand [is] among the countries with the most violent methods 1o
clear away slums. For years, slom peopie across Bangkok have faced demolition of their -
dwellings by the authorities, theeats lenm gangsters, and even arson, apart from normal iegal
procedures of aviclion. ¢

17) Thesé illusteative exatnpies of recent evictions show conelugively that the forced removal
of persans {rom their homes is a very real and engoing global problem. Withoul seriois and
long-term action by the intermational buman rights community, particularly the Commission,
it iz doutilul whether the dehabiditating peacitee of eviction will decrease. Evictions must be
sean for wihat they are - o blatant and nor-justifiable vielation of the internationally recog-

~ nized rlghm 10 adeyuate bousing, w freedom uf movernent, 1o privacy and to the right to

choose one’s tesidence,

- 18} Habitat International Coalition cncourages the Commission to act imme.diail;’l}f wilth 2

vigw Lo encouraging States to coase the practice of forced eviction.

o3
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Appendix v

Committee on Ecunumlc, Snclal and Cultural Rights
Fourth Session
15 January-2 February 1390

Implementation of the International Covenant on
Economic, Social and Cultural Rights

Wrillen statcment submilied hy Hahbilal Iniernational Coalition, anon-governmental organi-
zation on the Roasier :

The Secrctary-General has reeeived the (ollowing communication, which is circulawed in

sccardance with Economic and Social Council resoludons 1296 (XLIV)and 1988/4.

10 D&::ernber 1989

13 Habritat Internationat Coalivion (HIC) is an alliance of more than 250 non-govermnmental

and community based arpanizations (rom 60 countries, each concerned with VaArious aspects
oi housing, Founded in 1976, HIC s major objective is the recogniton wud huplenieniatici
of the right of everyone 1o secure a place in which 1o live in conditions of peace and dignity.

A) DEFINING THE RIGHT TO ADEQUATE HDUSING

i F\IU‘lﬂugh the rlhht to bousing ¢an be found ina great variety of international human righis
mstruments, a clear, concise and acceptable definition of this fundamental right will have 1
be agrecd upon. HIC believes that without a lcgal definition of this right, the likelihood of
it every achicving its potertial utility is greatly diminished. The Committee is one of the mast
important inlemational buman rights bodies concemed with, inter afiz, the nght 10 adaquate
housing and it has significant legal and creabive responsibiliies which can be etercised
luwards the ultimate realization of this right {or all who possess ]Bi,-dl criitlements to it

3 HIC applauila the Increasing consideration and attention the Conumttee on Economic,

Social and Cullural Rights conlinues to place on the vight 1o housing. Nevertheless, the
Commites could play an even more wielu! funcuon if it were to give preater legal substance
torthis right. We realize, of course, that the right ko housing i8 & complex right and one which
witl reguirs substantial scrutiny helorcan acceplable **definition” is fonnd. Inorder o assist

the Committes with its work surrounding the human right (0 adequate h:_':usmg HIC would .

respectiully 11k|;. ter of fer several points {or consideration.

1) What the right to housing does nat mean

4) Through BIC s International Campaign for Housing Rights we have learncd that there are
some popular misconceptions of the right o housing. Tn order ta clarify some of these, the
right o honsing does not mean that: :

) Houstng iy to be provided o all persans free of charge;

by Housing is to be seen primarily as a commadity;

_¢)Housing probiems will be inavitably solved by m érk::L. planned of mizcd cooncmies. Nong

of these systems has led (o the full reatization of the night 10 housing;
d) All elemenis of hausing rights are subject to immediate implementation;

&} The qualuauva ETIOYINEDNE of huusmg._, rights are solaly dependent upon an individual or
farily’s income; :
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£} The: righl (o hoosing s axcllisivcl}f. a right of families exchosive of ndividoal needs;
; ; ;

&1 Acceplable standards of fiousing will be the same theouphout the world.

2) What the right to housing does mean

5) The complexity ol housing rights makes it impossible to cover all aspects of this tight in
thig shoTl submission. Snll AOME POints canbe maﬂc as 1o what Th:: right 1o housing does mean
In legal terms:

ay Housing is a fundamemal basic human need relevant @ all human beings. The “core
conteals’™ of this right must recognize that every person requires housing which i3 £}
secare; if) safeand decem for health, including the immediate enviroamend: i) aflordable;
) accessible; v) culiurally adi.qudu, vi) free from discrinination and of sich a form that
it does nok detract from one's dignity as a human being; vii) properly located with casy
access to basic services and infrasirciure; viii) possessive of 2 phy‘;:cal quality which
promotes wcllabun g

b) The obligation to respect the tight w housing includes protection againgt eviction, harass-
ment orintericrences of rights to privacy or the rights 1o parlicipate in any decisions which
relate to.one's hoasing ar community siwation.

¢) The obligatitn o proteet the right to housing includes the right 1o be prowccicd against
aclions and inactions of athers which impinge on the cnjoyment of this right such as

- arbilrary rent increases by landlords (whehcr public, private or otherwise), any form of
discrimination by any entity, cviction or karassmenl, lerance of inadequate or minimum
housing slandasrds {particularly by property owners who may have a statueory duly in this
respect}, any aclion which prohibits or discourages the free associalion oI NON-ROVErNMEn-
Lal organizations and mmmumly based organizalions, ie,

1) The obligation 1o (ultil the right to housing includes the duty of taking whatever necessary
mcasures for the fulfilment of (s right such a2 manitoring and regulating Iand maokets,
implementing “*cnabling policies', the granting of tenure security o “tilicgal’” settle-

- ments, regulating the bousing markel in general and the rental sccior and rent levels in
particular, guaranteeing throogh {inancial and other means the provision of howsing
resonrees o homeless persoms, eradicating all forms of discrimingtion in the housing
SCCLOT, tc.

e Several “honchmarks’™ ﬁ'hi{:h rﬁay b2 used by the Committee in et.'.lablishin g compliance
with the right 1o housing could include:

t} The adoption of justicizble legislation leading mv;fards the full énjt:r}mem of the right 0
housing for all seciers of the population and the repeal of legislation which clearly inhibits
housing rights mom being realized;

11) The percenage increase or dectease over the last five years of persons: inadequatly housed
im any-form whatsocver, made homeless for any reason, cvicted {rom Uheir honres for any

Justification, subjected to any form of disceimination in the housing sector;

iii) The conferzal.of tenurs securily (o all segments of the popufation realizing the central
imponance af wnore 1o the realizacion of housing rights; '

iv) The percentage increasé or decrease of public cxpendilure as 2 portion of the Gross
Natiomal Productand State budget on the fuifilment of the right 1o housing, disaggregated
- according 10 income groups of the popularion;

v) The provision of basic infrastructure and social and other scrvices inherent in the right to
housing, eic.

These few examples are merely illusirative of what coold.be done,
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B) EVICTIONS

6 Evictions (also relerred (0 as foreed romovals, reserlements, displacements, ¢learances,
elc.) constitule the mast grevious viglation of the right e adeguate housing. The human rights
implicaticns of evictions are ammdantly clear, and in the instances of South Africa and Israel,
this has been recognized and condemned in United Nations resolutions, Evictions arc far
from taking place in these two countries alone. Inone form or another, this is a phenomenon
which alfects many countries, cven thaugh the United Nations Vancouver Declaration on
Human Scittements stales thatundertaking major clearance operations should take place only
when conservation and rehabilitstion are not feasible and relocation megsurces are made. HIZ
accepts that in some siluations and will cerlain circumsiances met (such as rehousing at a

“muteally agreed upan location and at which living conditions do not warsen), evictions may

be justifigble. Yot in many inslances, ovictions are carried ot with insaffi cmnl warning,
inadequate legal prolection and often accompanicd by violence.

7y For the past two years, Habitat Inlttmiiiiﬂﬂal Cﬂalit.'mn has been eollecting evidence and
information aboul evictions from all corners of the carth and from all regions. Oar datu
gathering is thos far certainly not cxhagslive. Nonetheless, we have documented mass and
forced cvictions in more than 12 different countries. HIC has carried ont on-site fact-finding
missions in three of these States. Combined data (rom the 12 States alone (nine of which are
States parties te ihe Covenant on Economic, Socisl and Cultural Righis), reveals that the
1980s has been witness to over 3 million persons heing evicted from their homes agamat their
will.

#) In the reporls from Siaics partics which the Commitee monitors, HEC has noticed no
mention of evictions, HIC urges the Commiktee to permanently include inguiries inio the
phenomenon of evictions when questioning Staics parties on issuestelevant to articie 11 of
the Covenant, : '

C) GENERAL DISCUSSION

9y HIC is cncouraged by thenew practice of the Commitet oMholding *“general discussions™
on cerlain cights or articles found in the Covenzmt. The initial general discussion on article
11 held during the third session of the Commitice was a fruitful and precedent-sctling
initiative. Yet,due 1o lengthy presentations and discussion of the right o food as found in this
article, virlually no tinze was accorded for the Diler constituted rights of article 11, including |
the right to housing. We applaud the Committes's decision of allowing an expert (o speak -
brielly on some of the issues surrounding the right o Toosing last year. However, thiz short
slalement is, in our view, ¢learly insufficient. Daring the First general discussion, there was
no tme alloted to crucial discussions amongst Committee members about the right 2
housing.

100 HIC strongly urges the Commitles i ﬁﬂmplc!ﬂ the unfinished discussion of anticle 11 at

this yoar's Tourth session, by allocating sufficient lime and resources 1o comsideration equal

to that provided to the right to food, yet this year concerning the right to adequalte housing. -

D) GENERAL GDMMENTS '

111 HIC is pleased with the practice of* 'généralcommams" by (e Commitiee. The first such
camment on ©*Répuriing by $lates parties® provides valuable insight and clanity about some
of the legal ohligations of Siates pa:ﬂas i the Covenant. .

12} The Human Rights Commitice incvitably plays a variety of roles. Onc of the most
imporiang ase the pronpuncements this body makes about the legal nature of the Covenant,
As the Committee has revealed through its practice of general comments, these can add

- significant clarity and judicially bascd insight into the nawre of the rights which thisand other

bodics are obliged o monitar, General commenis can and should assist in the legal
interpretation of both the entitlements snd the State obligations inherent in cerlain tights,
which is more precise than the ofien vaguely worded passages of Lhe C{wcnam or other
Instrum s,
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13} The Commities’s wark or pronoumcements on he Covenant have ramifications for the
entire Lnited Nations system and intesnational law in geneeal. Conversely, the Committea
must take inte accound relevant developments in these other heman rights organs. In this
respect we urge the Committée 10 pay special attention (o the statement mads in the Prelimi-
fury Beport of the Special Rapporteur on Economic, Social and Cuktural Rights, Mr, Danilo
Turk, where it is stated in paragraph 73 that * ‘... the rights relating to housing remain without
clear indication as 10 their substance, and there is a clear need to develop clearer standards
in this areq - taking it aceaunt the complex nature of the problem and the very different
situations it which it occurs.”” {B/CN.4/5uk.2/1989/19) (cmphasis zdded).

14} HIC thus cequests in accordance with paragraph 330 of the Commitee s Report of its thind
session, that the Commitice give priorily (o the adoption of a general comment.on article 11
of the Covenant,

E} GUI[_,IEL_INES FOR STATES REPORTS

15) While HIC is well aware of and accepts many of the reasons and arguments supporting
a revision of the existing guidelines for States reports, we also feel thal over-gencrglization
of the guidelines as opposed (0 giving (hem greater specificity, can lead to several problems.
Fartof the purpose of the existing pouidelines, however inadeguate they may be, is to provide
at least some degree of precision as to what each of the rights in the Covenant implies in legal
. terms. This is of spocial importance in view of the frequently heard criticism about the lack
.of specificity given to many cconomic, sociat and cultarad rights. This vagueness may lead
to States sensing they have more or less (ree rein in deiermining both what this right means
am] how 1o po aboul cnlomang it, it indeed they choose to actively do so.

16} HIC [eels quite strongly that broad geidelines sach as those found in the. draft proposal
ol the third session, il adopled by the Committes, may serve to trivislize the more deailed
" elements of the rights in question, inchuling the right to adeguale housing, For instance, in
the drafl revised guidelines, it is said that States should **... provide detailed statistics as to the
extent to which the tght to... is not currently E..ﬂj()yﬁd_b}" alf individuals.”” If no mutually
agreed upom interprelztion of a vight cxists, phrases such as these mercly serve 10 reinforce
the seeius que. HIC sincerely hopes that the interest of efficiency and streamlining of efforts
- will not impede the true realization of the rights found in the Covenani.
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Appendix V-

Revised Guidelines Regarding the Form and Contents
of Reports to be Submitted by States Parties Under
Articles 16 and 17 of the International Covenant on

. Economic, Social and Cultural Rights

The Right to Adequate Housing -
a) Please furnish detailed statistical information about the honsing situation in your country.

b} Please provide detziled infoemation about those groups within your society thal are
vulncrable and disadvanlaged with rogard o hoosing. Indicate, in particular:

1) The number of homeless individuals and Tamilies;

ii} The number of individuals and famifies currendly inadequatly housed and W]'.Lh(!llT..I'EE!ﬂ}’
arcess (o basic amenities such as water, healing (if necessary}, wasie disposal, sanitanon

FrooMirlne aloreeio it mowind corrinao afo Gimoen far se von onngider thoar armenities relcvant
Tocilities, o Uy, postal serwieg, 000 (T S0 TAr a2 you CORSI08T TR 5

WAkl el

in your country}. Include the nuwnber of people living in overcrowded, damp, siruciurally

" mmsafe housing or other conditions which affect health;

iii) The number of persons currently classilicd as living in “i]_.tcgal” gettlemeants of honsing:

iv} The rmumber of persons evicled within the last five years and the number of persons
currently lacking legal protection against arbiteary eviction or any other kind of eviction;

v} The number of persons whose housing cxpenses are above any govemment-sei limit of
affordability, based upon abilily 1o pay or as a ratig of income;

vi) The number of persons on waiting lists for obtaining accommodation, the average length
of waiting time and measurcs (aken to decrease such lists as well as to assist those on such
Lists in finding lemporary housing;

vii} The nember of persons in ditferent types of housing lenore by: secial or pubiic housing:
private rental seclor; ewner-gecupriers; “illegal” scctor; and olher,

¢) Please provide information on the existence of any lawsalTecting the realization of the right
to hiousing, inclhuding: '

i) Legislation which gives substance to the right o housing in teems of defining the content
of this right;

i) Legistanon such as housing acts, homeless person acts, municipal corporation acts, eic;
i1} Legislation refevant (o land wse, fand distribution, land allocation, land #pning, Igml
ceilings, expropriations including provisions for compensation, land planning incledmg

procedures [or community participalion; -

iv} Legislation concerning the rights of tenants to security of lenure, (0 protection [rom
aviction, 1o housing finance and rental control (or subsidy), housing affordability, c1c;

v) Legislation conceming buitding codes, building ecgulations aﬁd slandards and the provi-
sion of intrastruciure;

vi) Legislation prohibiting any and all forms of discrimination in the housing sector, inctod-
ing groups not waditionally protecied;

vii) Legislation prohibiting any form of eviclion;
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viif} Any lepislative repeal or reform of existing laws which detracts from the fulfilment of
the right to housing;

ix} Legislation restricting specolation on housing or property, particularly when such specu-
lation has a negative impact on the fulfilment of housing tights for all sectors of socicty,

=} Legiskative measurcs conlereing legal tde to those living in the ““illegal™ scotor;

#i}Legislation concerning environmental planning and healtk in housing and human settie-
LTS,

i} Please provide information on all other mcﬁsu:as taken o fulfil the right to housing,
inchiding:

1) Measures 1aken L encourage *‘enabling strategies’” whereby local community based or-
sanizations and the *‘informal seewn® can build hoousing and related services, Are such
organications (ree to operate? Do they receive Government lunding?

ii) Measures taken by the State to baild housing units and to increase other construction of
allordabie, rental Housing;

1) Measzures taken 10 release unulilized, under-utibizcd or mis-utilized land;

iv) Financial measurcs taken by the Slate in}.:Iunling details of the budget of the Ministey of
Housing or gther relevant Ministry as a percentage of the national budget;

v} Measurcs taken (o ensure that intermational assistance for housing and human settlements
12 used 1e fulfil the needs of the mosi disadvantage groups;

Vi Measures loken [o encourage the development of smali awd intermediate uthan centres,
especially at the rural Tewed;

vil) Measures iken during, imter alia, vrban renewal programmes, redevelopment praject,
site uppraching, preparation for international events (Olympics, expositions, conferences,
etc.}, ““beautiful city’* campaigns, cic., which guaranice protection from eviction or guar-
anteed rehousing based on mutual agrecment, by any persons living on or near 1o aflected
Silg;

e} Daring the reporting period, have there been any changes in natienal policies, laws and
practives negatively affecting the right to adequate houosing? IF 0, please describe the
changes and evaluate their impact.

4} Please give details on any difliculties or shoricomings encountered in the fulfilment of the
rights ¢nshrined inarticke [1 and on the measures taken to remedy these situations (f not
glready described in thi present repord).

3) Pleasc in':].ica'l-:_'. the role of international assistance in the full realization of the rights
enshrined in anicle 11, ' '
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Appendix VI

Sources of the. thht to Hnusmg in International Human
Rights Law

compiled by Scott Leckie

The United Nations Universal Declaration of Human Rights, 1948

The Universal Declaration of Human Rights was adopled and proclaimed by United Nations
General Assembly (Resofution 2174 {T11)) on December 10, 1948 {UN Doc A/SHI(1948)).
Article 25013 siates:

- Eiveryone has the right toa stangard of living adeguate for the healthand well-being of himself

and his family, including food, clothing, housing and medical care and necessary secial
services, and the right (o security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelibood in ¢ircomstances beyong his conmol.

The United Nations internationai Covenant on SEconomic, Social anid Culiaral
Rights, 1966 :

The International Covenant on Ecosiomic, Secial and Cultural Rights was adopted and
apened for signature, ratification and accession by UN General Assembly Resolution 22004
{(XXI) on Decomber 16, 1966 and entesed into [ovee on Janoary 3, 1976 (21 UN GAOR,
Supp.Ne. 16, p.49). A total of 91 counlrics have ralified the Covenani. Arlicle 11¢T) swates:

The Siates Partics 1o (he present Covenant recognize the right of everyone o an adequate
standard of living [or himself and his family, including adequate food, clothing and housing
and to the continuous improvement of living conditions, The Stafes Parties will take appro-
priate sleps o cosore the realization of this right, recognizing to this effect the essential
impornce of imermational co-operaton based om free consent,

The United Nations International Convention un the Elimination of Racial
Discrimination 1965

The Internzational Convention on the Elimination of Racial Discriraination was adopted and
apened lor signature and ratification by United Nations General Assembly Resolation
2106A(XX) on December 21, 1965 and entered into foree an January 4, 1969 (660 UNTS,
71950} A toial af 124 countries have ratitied the Convention. ﬁu‘hclc S(e)(iii) states:

In compliance with the fundamental obligations laid down in article 2 of this Convention,
States Partics underiake wo prohibit and eliminate racial discrimination in all of its forms and
to guarantee the right to everyone, without distinelion a3 1o race, colour, or national or cthric
arigin, to cquality before the law, nolably in the enjoyment of the following righis: ...e)
Econamic, Social and Cultural Rights in particular...iii) the right to housing.

The Unitad Mations Declaration on Social Progress and Deuﬁlopment, 1969

The UN Declaration on Social Progress and Dave.]{:rpmcnl. was proclaimed by the UN General
Assembly on December 11, 1962 (Resolution 2342(XXIV). Part 11 states:

Social prozress and development shall aim at the continnous raising of the malerial and
spiritual standards of living of all members of socicty, with respect (or and incomplignce with
human rights and fandamental freedoms, through the artainment of the fnlluwmg main goals:

..I} The provision for #ll, particelarly porsons in low mcome Lroups and ]argc families, of
adﬂqudle:_huubmg and communily scrvices. .
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The United Mations lnternational Convention on the elimination of
Discrimination Against Women, 1979

The International Convention on the Elimination of Diseritninatton Against Women wag
adopiled and opened for signature, ratification and accession by UN General Assembly
Resoletion 344180 on. Decentber 18, 1979 and entered into force on Scptember 3, 1981 (UN
Doc. A/RES344180). A wotad ol 94 counities have tatificd the Convention. Article 14[2)(h)
slates:

Siates Parlics shall wake all appropriate measures 1o eliminate diseriminglion against women
in mural areas in order 1o ensure, on a basis of equality of men and women, that they partici-
pate n and benelit from roral development and, in parsicular, shall ensure o such women the
right...h) to enjoy adequate living conditions, particularly in relation 1o housing, sanitation,
electricity and water supply, transport aind commutijcations.

The United Nations Declaration on the Rights of the Child, 1959

The UN Declaration on the Rights of the Child was proclaimed by the UN General Assembly
on Movember 20, 1959 (resolution 13860XTV)). Patagraph 4 states:

The child shaii enjoy the benefits of social security. He shall be entitled 10 prow and develop
i health; o this end speetal care and protection shaill be provided 10 him and his mother,
including adeguate pre-natat and post-natal care. The child shall have the right to adequals
nutrition, housing, recreation and medical services.

Draft UN Convention of ihe Rights of the Child

The draft Convention oo the Riphis of the Child has not been adopted by the UN Geneeal
Assembly. It is currenily being relined and s expected to be adopied in 1989, Article 14(3)
Slalcs: :

- The States Partica 1o the proseot Convention, in accordance with national conditdons and
within their means, shall take appropriate measures (o assist parents and others responsible
for the ¢hild to implement the right to a standard of living adequate for the child’s physical,
spiritval, moral and social development and shall in the case of need provide maierial
assistance and support programmes, particolarly with regard to notriton, clathing and
housing.

The Vancouver Declaration on Human Settlements, 1976

The Vancouver Declaration on Human Scilements was adopted by the United Nations Con-
ference an Human Settlements in 1976 (UN Doc AF/CONFE.70715). Section: ITI{8) stalzs:

Adequalc sheller and services are a basic human right which places an obligation on govern-
menis to ensore their allainment by atl people, beginning with dircel assisiance to the least
advantaged throvgh poided progranimes of sell-help and community action. Govemmcnts
should endeavour W remove all impediments hindeting attainment of these gouls. Of spocial
Impartancs is the elimination of sociat and racial segregation, interalia, through the creation
of better balanced commaunitios, which blend different social groups, occupations, bousing
and amenities. :

The United Natiehs Convention Relating to the Status of Refugees, 1951

The UN Convention relating to the Status of Refugees was adopred on July 28, 1951 by the
UN Conlerence ol Plenipotentiaries on the Status of Refogess and Stateless Porsons, con-
vened under UN Geneeal Agsembly Resalution £29(8) of December 14, 19350, The Conven-
tion ¢rtered inlo force on April 22, 1954, Article 21 states:

As regards housing, the Coneracting Staes, in o far a5 the maner is regulated by laws or

EL 2|
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regulations or is subject to the control of public anthorities, shall accord to refugecs lawiully
staying in their temritory treatment as favourable as possible and, in any ovent, not less
Cavourable than (hat accorded to altens generally in the s3me Circumsiances.

The Charter of the Organization of American States, 1943

The OAS Charter was adopted in Bogota on April 30, 1948, Amicle 31{k) states:
Toaccelerate their cconomic and social development, in accordance with their own methods
and procodurcs and within the ramework of the democratic principles and the instiions of

inter-American system, the Member Siates agree to dedicate cvery effort 10 achicve the
Iollawing goals:.. k) Adequate honsing for all seciors of the popualalian,
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Useful NGO Addresses

1) International Qrganizations

Huhbitat International Coalition (HIC)
Cordobanes Mo.24

Col. San Jose Insurgentes

03900 Mexico, DF.

Mexigo

Homcless Internatinnal
“ PO Box 168

Covenlry CVd THT
England

Instituto Internationat de Medio Ambiente ¥y Urbanizacion (I1ETH
Pisn &, Cuerpo A

Ave, Corrientes 2835

1193 Buecnos Alres

Arpenini

International Institute for Environment and Development
3 Eundsleigh Sircet '

Lornden WCIH ODD

England

2) Regional Qrganizations

Asian Coaliticon for Housing Rights
P Box 24-74 Klongchan

Bangkapi, Bangkok 10244)

Thailand

Settlements Information Network Afvica (SINA)
cfo Maxingira Institute

PG Box 14350

Mairobi

Konya

West Africa Evictinns Network -
PO Box 3700 {ofo ENDA)

Dakar

Senegzal

3) Mational Organizations (alphabetical by country)

Fundacion Vivienda ¥y Comunidad (FYC)
25 de Mayo 3581 '

1702 Cindadela Prov. de Bucnos Aires
- Buenos Aires

Arpeniina

Habitat ¢t Participation
Frace de Levan |

B-1348 Louvain-la-Neuve
Beigium
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CERES
AP 549
Cochabamba
Bolivia

Centre for Equoality Rughis i ﬁccummudatmn {CERA]
517 College S5t #408

Toronko, Onl, MaG IAS

{Canada

Centre for Human Setttements (CHS)
University of British Columbia

2206 Ezst hWall

Vancouver, BC VAT 1W3

Canada

Rooftaps Canada

22 Mowat Ave., Snite 100
Toronto, Oni. M6G 3E8
Canada

Taller Norie

Sania Filomena 83, Bellavisia
Santiago

Chile

Cenfro de Estudios del Habitat Popular
AA TG
Medallin
Colombia

FEDEVIVIENDA

Avda. {Calle} 40, Np.15-69
AA 57059

Bogow DLE.

Colombia

Assnciacion Interamericana de Sepvicios Legales (ILSA)
Calle &1, No.3-20

AAO7TR44

Bopoia

Colombia

Centro de Asensoria ¢ Investigaciones Legales (CEDA IL}
Ave. Mella No.11-T 2a. Planta

Apariado 2457

Santo Domingo

Dominican Republic

Ciuwdad Alternativa
Calle 14 #3 (altos)
AF. B-197

Enz. Espaitlat

Santa Domingo
Dominicun Republic

CIUDAD

La Gagea 326
PC Box 8311
uito
Ecuador
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Fundacion Salvadorens de Besarrollo ¥ Yivienda Minima (FUNDASAL)
AP 421 ..

Sao Salvador

El Salvador

CHAR

5-15 Cromer Streel
London W 1H LS
England

SHAC

1854 Old Brompton Road
Londaon SW5S GAR
England

Shelter
85 Okd Sl
London EV1Y GH1)

Enpland

Habitat Forum Rerlin
Travencrsirgsse 22
1000 Berlin 33
Germany

Society for Community Organization
52 Princass Margaret Rd., 3rd Flow
Kowloon -
Hong Kong

WNational Campaign for Hpusing Rights (NCHR)
36/1A Garcha Road

Calentta FO0 019

Tndia

Saciety for Promolion of Area Resouree Centres (SPARC)

PC Box 9389 _ L _ ;
Bombay 400 (126

India

Youth for Unity and Voluntary Action (YUVA)
8, Ground Floor

33L, Mogbhat Cross Lane

Thakurdwar, Bombay 400 (04

India

Centro Operacional de Yivienda y Poblamiento {COPEVT)
Av. 1 de Mayo 151

Col. San Pedro do los Pinos

Q3800 Mcxico, DUF.

Mexico

CENVI

C.P 01020
Mexico, D.F,
Mexico

Institute for Housinyg Stodies (1HS)
Posibus 20718

3001 1A Rotterdam

MNetherlands
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Lagas Group for the Study of Human Settlements

Universily of Lagos
Akora, Lagos
Nigeria

CIDEFR

Maximo Apel 541
Jesus Maria

Lima

Frru

DESCO

Leon de la Fuenle 110
Limg 17

Pem

Surplus Peoples Project
FC Box 187

Cape Town 0K

Sonth Africa

International Union of Tenants
Box 7514

5-103 92 Siackhodm

Sweden

Human Development Cantre
3757 Sukhumvit Road Soi 40
Bangkok 10110

Thailand

Sow Sou Laad

53 Edward 51,

Port of Spain
Trimdad and Tobago

Natipnal Coalition for the Homeless
1439 Rhode Island Ave., NW.
Washingtan, D 20005

USA

Institute For Palicy Studies
1601 Comnecticut Ave., N.W,
Washington, DO 20000

USA

Human Settlements of Zambia (HUZA)
PO Box 50141

Code 15101 Ridpeway

Losaka

Zambia
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