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GLOSSARY

Bos-fonds — low-lving land, seasenally Nooded such as valley bottoms or depressions, which accumulate moisture,
soils angd nutrients and hence are very [erlile, il Lhey heavier soils can be warked, They have become of increasing
interest for many farmers, given greater access Lo plough equipmenl and acoess b rmarkets for dry season vegetahle
gartlemng. Known as fedarma in Migerta, they are also vsed [or dry season grazing,

Decentrafisation — process of devolving administration and decision-making from central Lo fower levels of yow-
crnrment; in the West African context, this bas been associated i partioular with the establishment of elecled locad
councils, variously known as commmures rurales, comminantés nrales, District Assemblies, Local Governmenl Areas,
and Urban Bistrict Coundils.

Derived rights — wee refer in the text to "systems for delegating use rights” [or “dorived rights” for short) to describe
procedures wherety someane who contrais rights of access over a plot of farmland, in his own name arthai of his
close family group, granis such rights of use to a thind party, on 2 non-permanent basis and in accordance with spe-
cific ules, The word "rights” is used here to describe o set of locally recognised prerogatives and dutics, rather than
it a lesal sense, Consequently, “delegation of use rights” covers awhale series of different procedures giving access
Lo Farmiland [or Whird parties, sulside the family group, ranging frem open-ended loans to systems more akin to
rental or share-cropping, The Lerm slresses Lhe contraclual relationship between the two parties and the contin-
urm aleng which Lhe various systerns lie, We reler in the text to the ceder, giver or land rights owner whao assigns
rizhts of wse 1o a taker, recipient, or lenanl.

FITRA — Frang of the Commainants Financigre Africaine, commonly known as the West Alrican [mnc, This finangal
union brings together 14 countries in West and Cendral Africa, inclucding Senegal, Benm, Burking Faso and Cale
d"vaire covered By this study. Current rates of exchange are; FCRA 1,000 = 10 French [ranc: = 1.52 Euros,

Groupement d ntdrdt Econortigue (GIE) — 'Econormic Interest GRoup ar econpmic arganisation with recognised legal
status in 2 number of francophonc West African countrics, set up to undertake productive activities in various
tields, and condorming to certain rules. In the case described here, inSenegal, the GIE has taken over responsibil-
ity tor managing an irrigation scheme, following the staic’s withdrawal.

frdigernous — reterring to people who claim to be responsible for ariginal scitlement of an area, and the associated
rights to land, Such rights have been acquired through clearance of the bush, and regalar ritual afférings made
Lo the spirits of the area, propitiation of whom is necessary to assure a harvest can safcly be reaped. | ndigenous
righls to land are contrasted with those acquired by incomers, later settlers and migrants who must negotiate with
the ariginal righls owners for access to fand, Governments have not always recognised such indigenous rights, in-
stead asserling thal land rights should be acquired by the tiller, However, as a Ghanaian saying puts it: “Long oc-
cupation can never ripen inle ownership”.

Land chigf, ar chef das terres — \he chiel responsible lor maintaining rituals relating to the land, and propitiation
of spirits, such as through sacrilice of chickens, and gilts of grain bo ensure a good harvest, The oftice of land chiet
is usually inherited through & particular lineage and is nol necessarily the same as that of the village ci‘nef the latter
being responsible for administrative rather Lhan spirilual allais,

PFR, Plan Fongier Riral (Rural fond temure planl — a programme (or registering rights in land which has been car-
vied out tn Ciite d’lvoire, Bentn, and Burking Faso,

Prefet, sous-préfet — sovernment administrator to whom people wen with conllicts regarding band righis and tenure,
Besponsible for a district or provinge (known as préfectire of sous-pedfeciure) i a number ol lncophone West
African countrics.

PP, or Proces Verbal de Falabre — a writien minyte of discussions held in the presence of a government official
fsuch as a préfef), recarding the serms of an agreement made, such as a contract 10 sell or rent land, or oullining
the kackground to a particular land tenure conflict.

'\q-;

lr--=..|

lii‘

1||||

-.II-

L
H'\- :,



COMTENTS 1 Mesotiating Acoess to Land in Waesl lrica

RAF, o Réorganisation Agraiee el Foneigre — kand relorm legislation braught in by Whe 5ankara governmenl of Burk-
ina Fasn in 1984, and subsequenthy revised in 1991 and 1996, The legislation assered the state’s ownership of all
untitled land. 1L was inlended 1o destroy Lhe power of traditional chiefs who had formerly contralled rights of
acress o land, which was o be allocated according 1o the RAF by elected village commitiees. Subsequeant amend-
menls o the legrelation have been necessary becayse of the impossibility of enacting the provisions of 1984, and
governmen has been forced to give partial recognition o custamary rights.

Titedy, patror, suardion — the person to wham an incomer tarns for kelp inestablishing hinself in a new settle-
ment, The tutenr becomes respansibile for the migrant’s refations with the community, and provides access to
land, aswell as food and fodging in the early motths and vears. In roturn, the incomer owees 2 duty of service and
lovalny to the tuteur, and must help qut with various tasks, make regular visits, provide gifts of cash, and a share
of the harvest,
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INTRODUCTION
The Neglect of Derived Rights in Land Tenure Debate

Dwvnership and conlrdl aver land have beosme of heightened political importance in much of sub-Saharan Africa.
Maiy newly independent nations took the opportunity of self-gevernance to take all land into public owncrship,
it the name of the Citizenry, with powers of allribolion vesied in the President or designated structures. Inter-
ventions, such as the Land Use Actof Migeria of 1978, or Burkina Faso's Réungarisatien Agraire et Fonciére of 1984,
were often carried out in the name of ‘socialism’ and the nead Lo sweep away the powers of traditional chiets, At
the same time, acguisition of formal claims over this resource by the government gave il acoess to land for deyel-
opment projeats, infrastructural development, and the means to reward political allies through kand grants,

The guestien of who can daim rights to land has become af increasing importance leday, [Uisall the more crrcial
in that successive laws, founded on principles far reroved fram local principles ko land managemenl, have re-
sulbted in a situation of legal pluralism, giving rise to many confradictians. Social and political developments in var-
itus countries, combined with high levels of migration, have also brought land claims based on indizgenous rights
b the fore,

Land lenure debte and reform have usually focused on guestions of title and ownership, since it has often been
considered necessary o introduce formal property rights over land, confirmed, recogniscd and suppornte By the
state, by means [or example of a cadastre, register of holdings, o certificates of accupancy. Such titles are aonsid-
ered essential to provide Lhe securnily needed tr encourage sound management of land, and increased Tnvestment
fde Soto 2000, Plalleau 1996), [n conlrast o formal land titles, ‘customany’ rights were, until recently, consigned
to second class status by mosl legislalive arrangements, at best tolerated for se long as the land and rescurces in
guestion are not wanted by the state [or alher purposes, However, recent findings of economic research and new
thinking about tenure palicy have tended 1o call this viewpoird inlo guestion,

Faced with the recurrent gap betwean legislation and local praclice, there is nowadays a denree of consensus in
tavour of a "paradigm of adaptation™ which takes existing, locally recosnized rights as Lhe foundation, with a view
to according thern greator legal recognition and fostering their development, The rural land-use plans in Cole
d’loire [refore the 1998 Law), atternpts to ensure greater security of tenure in Madagascar and Lhe approaches tried
out in Southern Africa {DFID, 1939 follow this newer approach. However, *although they obviousty have a very ine-
portant gualitative and quantitative rolc in particular agrarian situations, the various forms of indirect means for
paining access to land seem to be broadly underestimated in palicy debates, which remain focused ahove all on
ownership and rights of appropriation” (Le Roy, 1998 - 87,

Although esdremely common in West Africa as a means to gain access to land and resources, these other fvpes of
righls, which are not rights of appropriation, are rarely taken into account. We include as “derived rights” all tem-
parary tights ablained by delegation from halders of rights of first occupancy and which include both traditional
forms of open-ended loan and more monetarized arrangements like rental or share-cropping. These are flexible
tenure relations, which allow production systems to adapt to rapid changes in economic conditions and strategies,
and play a vital rele in regulating local fand use, In areas receiving many migrants, they represent the main means
of access to land.

But derived rights have received [illle allention from government and legislators and may even reccive ne mon-
fion at all in land tenure legislalion [Rocheguede, in annes). Bven where these arangements have been akonowl-
edged, there has been a common thread running throeugh much of the debate which depices landlords as powerful
and oppressive, whose powers need reining back, Lhrough legislation, if necessary. In some countries, sharecrop-
ping has been hanned by law, on the greunds thal il represents an exploitative arrangement more redolent of
raster-slave relationships, than those of the 2150 cenlury,

T ¢4 earlier publications produced a5 part of the Franco-Eritish initialive an land tenore, MAE, 1998; Lavigne Delville, (ed.) 1998;
HED, 199%; ant Teurlmin and Quand feds.} 2000,
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INTRODUCTION 1 Wepotiating sccess to Land in West Africa

But to understand local landholding systems means challenging Lthal image and calling for chearer insight into the

dynamics of derived rights and the issues they raise, based on fielkd research and analysis, This has been the pur-

pose of the research presented here, which seeks 1o shed inare light on this underestimated aspect of the tenure

palicy debate, s objectives have been to

+ analyse the dynamics of derived rights and their role in tenure development, in different parts of West Africa ;

+ provide empirical evidence of their social and economic impadt, in terms of equity and economic cffidency

* ¢lurify how the issue of tenure security affects those rights and, in particular, their recognition, 1 at all, by the
Shake,

Dur research has focused on the diverse set of institutional arrangements found in West Afrca through which
peaple try 1o gain access o land and productive reseurces from those outside their familial group. These incude
a range of formal and informal contracts, which can be described in general terms, such as leasing, tenancy, share
contracts ane loans but cover in fact a much broader range of institutional arrangements, It is hoped that a fuller
description and examination of the role of derived rights in West African agricubture will demonstrate the need to
recoenise the inttinsic validity of these arrangetments, their arcas of strength and weakness, and the importance
of their continuead existence, thereby contributing to their clearer recognition by policy makers.

Systems for Delegating Use Rights: Definitions and Scope

Wi use the cxpression “systems for delegating use rights” {or *derived righls”™ or shorl) 1o deseribe procedures
whereby someone whe controls ights of access and use over a plot of farmland, in hiz own name ar that of his
close family group, grants such rights of use to a third party, on 3 nor-penmanent basis and in accordance with spe
cific rules. The word "rights” is used here tir describe @ set of kocallv recognised prerogatives and dutles, rather than
in alegal sense.

Consequently, "delegation of use rights” covers a whols series of different procedures giving access to farmland for
third parties, cetside the famiby group, ranging frem open-ended loans to systems more akin to rental or share-
cropping. The term stresses the contraclual esfalionship belween the two parties and the continuum alang which
the various systems lie, it afso avoids the connolations of ewnership which underlie the term “indirect cotitle-
ments”, which presupposes privately owned land —something that is far removed from reality in most aesal arcas.

In rural Alrica, access to kand and ils resources is still closaly linked with sacial identity (Berry, 1993). The rufes gov-
erning access Lo land rellect socio-politcal organization, family shouctures and systems used to control land and
babour, as well a5 Lhe social and palitcal history of the society in question. Generally speaking, they cover various
types of lenure relationship, combining individual rights and collectivie regulations in different wavs according to
Lthe areas concerned,

In the classic scenario, it is the act of clearing the "hush™, changing its status to that ot farmland, that enderpins
rights of appropriation. Having “settled” a piece of bushland, the family group which holds these rights of appro-
priation effectively has independent control over the arca, its cultivation and the subsequent distribution of rights2:
this usually covers managernent rights (resulating access and use) and powers of exclusion (the right to transfer use
and managerment Aghts within and outsid e the group). Sstacthy speaking, land is not "owned” unless these vanous
rights owverlap™, which may apply to certain resources (c.g orchards), to land acgquired on an individuad basis ar
when, as a result of soctal change and the dwindling role of the lineage, the farm househeld is also in chare of
land management. Histarical circumstances and intermarriage may enable some groups o cansolidale such rights
over land on which they have been allowed to settle.

The type of grouping that exercises control aver land varies from place 10 place depending on historical Greum-
stanoes. In somie regions, the linsage has lostany functional role in land manazement which is now a matter for

2 Biten subject w0 infoming the land chief.
O L& Roy, 1997, on 1he theary of Tand conkral.
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each lineage semnent ar produclion unil?® Conversely, in olher regions, the ineage retains contral over the land-
holding, each member having access Lo cullrvation righls aver a porlion of the holding, either as 3 compound bead
or 353 dependant. In such cases, land management units, residence unils and production units do not overlap,>

Control gver lane s therefore exercised through various types of rehts, which mav overlap, and be held and man-
aged at different levels of social prganization. Rights of inclusion and exclusion, and internal management are com-
manly exercised by a family group of varving dimensions, whose representative allocates use rightts 1o the various
sub-units making up the group, ar termporarily transfers them cutside the group, However, levels of management
and the nature of rights are not always so clear cut. o additicn, they are frequent by the subject of challorge and
negntiation.

Consequently, the process of delegation examined by our study applics only ta land which has already been cleared
for farming and over which rights of appropriation have been estahlished: this includes cultivated and fallow land,
as well as the wood or other resources it hears. Our work did not concern pastorab or fishing resources, or wood-
land. While it would vndoubtedly he useful fo keok at the negoitation of acoess rufes and institutional arrangements
with regard to these, this was beyond the scope of our research. The progress achieved in methodaological terms
during this work should facilitate further study of these topics,

Meoreover, our delinilion chose nol b cover relationships within family units or procedures for allocating use righls
belween sub-units of Lhe lineage or deperdants women and younsger members] within the family groug. For us,
access to land for women and young people does nol come under the heading of ‘derived rights’ excepl when it
Is arranged outside the fanuly group [e.8, when & worman rerds a plol [rom another familyl,

It is possible to distinguish, as Le Ray has done (1983; 1998), three processss whereby rights circulate at the [evelt
of these family groupings. The first occurs within the family unitand involves the alloeation of use and sometimes
management rights amengst household unitsand individaals, In Sine Salourmn, for example, land is distributed be-
tween faming hoeschaolds, but adjustments can be arranged by the [ineage chiel iF need he {Guigouw et al, 1998).
This process also cxtends to the small, individual fields allocated 1o young people and women, giving them a
degree of cconomic independende, acoording 1o local social rules, As full members of the lingage or having mar-
ried into it, womcn usually have access, in varying degrees, to kand beloning to their families of origin and their
husbands" families, depending on local rules. In such drcurstances, "dependants, women, younger members,
clients included within the houschold and captives enjoy Aghts reflocting theer contribution — past i the case of
widows, present in the ase of dients and labourers, or future in the case of younger members — to the joint pro-
ductive effort” {Le oy, 1998; 898

Breusers [1999) has made a detailed analysis of such mechanisms amongst the Mossi in West Africa: cach lineage
conirls an often disparate set of territories, to which each member potentially has acoess. This right of access de-
pends an social pusition within the lineage, but also on the history of the landholding concerned and the sucees-
sive cullivation rights exercised there: in other words, long-term tse is a way of establishing cultivation rights
which ray, however, be renegotiated to make room for another lineage member. Apart from the land belonging
to his Father's lineage, an individual may also claim access to land belonging to his mothers lineage, especially her
brother, The praciice of Hacing children in the care of relatives away from home alse increases opportunilees for
access todand in olher areas. Finally, demographic growth witkin the lineage and migration result in Lhe expan-
sicn of lineage terrilories. The prantalions developed by Mossi migrants in Cote C'lvoire, as well as farms established
by mizrants in western Burking Faso, have come 1o form parl of these "sets of territories” within which a given in-
dividual can request access 1o kand.

The second process is exterral and refers to use righls which are delegated outside the family grouping. This has
provided the core of our research,

A ¢F attempled summanies in earlier work: MAE 1995; Lavigne Delville and Karsenty, 1936; Chauveau, 7993,
Cf, analysis of the structure of family holdings: Save and Benoit-Cabtin, 19749
CF. alsa Meillassoux, 1975, for a lull analysis of these relationships,
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INTRODUCTION | Negotiating Access to Land in West africa

liances. This process, where transfers of land rights are essentially designed to consalidate such relationships, is not
coveTed n this work.

What we call "delegation ot rights” refers to a non-permanent transfer of rights and deecs not encompass land
sales, which lead to a permanent transfer. The question of "sales” and their amhiguity raises specific problems?
which will not be dealt with here, althouzh the boundary betweean non-permanent transfer and disposal is not
always ear, because of such ambiguity.

‘ The third and last categnry, interpaliexdernal relationships, refers 1o use rights acquired as a result of marriage al-
|
1

I Systems of delegating rights refer to institutional arrangements and negotiations between two parties. "Detived
I rights" inthe strict sense correspond to the preragatives acquired by the recipicnt or "taker”. Mevertheless, we shall
use the terr “derived rights” here as shorthand (or the arrangements themsefves, Agresment to defegate use rights
are not simphy based on econorie or produclive considerations, They are inextricably both economic and social,
cither hecuse they are based on altiances or patronage between family groups, or because the arrangements in-
thede a certain number of *non-land related clawses” (Chanvealt), which refers to the demand that those gaining
access 1o land must observe a number ol socal rules and obligations towards the delegating party and his family,

Looking at institulional arrangements and procedures for negotiating rights gives new insight into the dynamics of
terture, It provides empirical knowledge of practices which cannot be gained by simply studying the legal framework
or general cuslomary principles. o practice, derived rights arrangements come in different forms, some of which
are clearly similar Lo olher types of arrangements, The boundaries of the concept can sometimes be rather blurred.

W belween refalionships mside and autside the family group @ itis increasingly common lor younger members o
have Lo negotiale access 1o land within their cavn familics under what has become a largely contracival arrange-
menl (e.g, sharecropping: conversely, patron/chicnt relationships kased around land access can become one of
kinship Lthroush intermartiage,

Cleatly, aoocss i fard within the family group® is affected by the defegation of #ighis to those autside the
Jeerrrity groun becqose;

« the Batarce Behweds aocess 1 fefour, cultivable land ane ot ia feeed fs of crucial Importance when seeks
g cufthvtion rights;

= Wit fammily fendhalding groups, there may be o clast af inlerests Behween younger and older members,
as the fatter may prefer to alfocale fard to Those owlside the faeily in excharge for cash, than to provide
aceess o yauwnger kin;

+ 15 @ result of growing competition for lund amd sociaf chiange paitcrns of docess to land far dependanis
are hecanring similar to systarns for detesafing rights. For fnsiance, Chawveow (1397 335-336) dermronstrates
the emiergence, in westcenlral Cote d'Meaire, of “dorrestic ciientaliset’, wherehy yaung people must negoti-

| obe with their elders for acoess to lond which would fave Beer ghven automabically in the recent past, There

are afso forms of “Tnlrafamily sharecropprng”, where the parent receives vent’ while the youne persom Ge-

gqeiiras the bepirnings of independence and establishes Hghts over the plat be s caltivating with @ view o

inherifonce.

M between the settternent process when a land chief allocates a piece of open bush to a tamily settling in the vil-
lage) and delegation of cultivation rights fwhen selilement and clearance do net give rights of appropriation b
the party clearing ancient fallos land for rultivateon):

7 UF MAE, 1008 45.47.

This group comesponding ko the land managerment oeil which may be either the household, the production ymik masgde: up of
several households, or the lineage segrent.
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B between temporary and permancit transfer, in the case of open-ended loans that are iransmissible to the bor-
rovver's heirs?, or in the case of mortgages which may lead to effective transfer of the land, or “sales” which may
be challenged by a custemary rights-holder;

B between tenure contracts and credit provision {pledging without obligation to rennburse the principal} or be-
tween tenure and employment contracts (sharccropping, carctaking);

W according o new legal provisions (such as the law passed in G d'lvoire in 19938, wlich transforms rights of ap-
proprialion, previously acquired on a customary basis, inke leaschold).

This bluzring of boundaries means that davses in the arangements must be described carefully, inarder Lo clar-
ify the status of (hese arrangments as far as possible. Moreover, some arrangements may evolve into other lorms:
a pledge can citen drill inlo permanent transter. Some arangements based on crop sharing come close o em-
plovment contracts; in Cile d'lveire, the new tenure law is encouraging the rencgntiation of former “sales” inta
leases, Equally, because of sedial change and the restructuring of the farm household, the boundarics of the family
group may also vary.

The case study re parts devote attention 10 these issues and also describe other types of arrangement, to provide a
fuller description of the range of institutional solulions available to local people, However, detailed analysis of
arrangements essentially focuses on derived rights in Lhe stricl sense,

Structuring the Research

The research described in this report was commissiened and supervised by GRET and IIED, under the aegis of the
Rural Tenure Steering Commrittee (romité de pifotage), set up by the French Minisley of Tareign Aflairs. [t has been
carried out by ten researchers (5 English, 5 French-spraking West Africans) from 7 differenl counlries; Bénin, Burk-
ina Faso, Cameroun, Cote dlvoire, Ghana, Migeria and Senegal. Terms of reference for the reseanch programme were
jointly drasn up and agreed by GRET, IED and a range of adviscrs. These terms of reference provided the basis for
calling for proposals from a range of West African roscarchers. Ton case studies were cartied o, in ares where
the dynamics ol derived rights were likely to be especially intoresting @ troe plantation econadnies, old-eslablisked
tlensely settled areas, zones newly opered up for farming, irrigation schomes, peri-urhan areas. 19 The scale of
chiange seen in Lhase sludies cannot therefore be extrapolated to West Africa as a whale : there are plenly of re-
gions where “Traditional” forms of land access are still the essential reference.

Enitial research proposals were submillsd Tor comment in mid-1938. Revised versions of these proposals were dis-
cusscel atthe first research programme workshop held in Accra, January 1999, This meeting allowed all researchers
to mect, to present their propasals, discuss Lhe siles Lo be studied, identity areas of potential common interest and
examine methodological issues, A drafl nole on research methodology was drawn p at the meeting, and dis-
cussed. This was Rirther circulated 1o act as suidance for researchers to refer to during the course of their fisldwark
{Chauveau & Colin 1999, in anney), Field research was underlaken through much of 1999, and early 2000, Draft
papers were prepared by each of the researchers [or the workshop held in Quasadougeu In June 2000, Participants
presented their detailed weports on findings and progress, which provided the basis for much valuable discussion
on cross-cutting issues. The meeting was alse an opportunity 1o starl debate wilh a selected group of palicy makers
fram certain countries to feedhack their own interests, priorities and expectalions regarding the research findings.
Avonceptual frameveork for the analysis of these contracts was developed, and discussion held regarding possible
forms in which the rescarch material might he published, Participaling researchers were provided with comments
and ohsenvations regarding the next steps reganred to finalise their reporls, the Lexls of which were then received
over Lhe period to March 2007

2 Breusers [1999) shows how new lineage righls of appeopriation @n be consolidated in areas where migrants sektle,
One of Lhe French-speaking researchers invelved in the wark sufiersd sevious kealth prablems, preventing Bim Irem lisishing
his studies.

T e TR
Pl TIL 100 R

d -yl 4y
[ ] - 1 r .
AT R e T



INTRODUCTION 1 Negokiating Access to Land in West sfrica

' i. ImmPr';mn phase ['u:‘t to knnw the fi E.idmte Jdentlfg,r“the keyf actors, flnd Dut tncal rules al;ld terms used t{:u

Bax Keyquﬁtmns &gu.rdf to ﬁefdwnrir S xj_,-:*,:.,:;‘ e ,_-,:,,:,f'_.,__'_.:;-.j_'_;_*_.

4.,;,.4.,-..:,,..

e descnhe ways of o s,mnmiﬁ acces&tu Iand make usé nf dwersesraurces ufmformatlr:m*‘ LI N

.-;_.-,1,_...‘_', -'\c.-.-u-.- u-lr!-qj.u. ......... "

i f_hcm:e of |nfurmants tor |ri1:|ude thDsE letilhg uut Fdnd and faining accewrmm alhérs-Dedoribe (He mfor--

manls charactensuc& :'_:f farm sucralstatus ecunnmlc*adwmeﬁ & life, hla’mrlce - *_*,‘*,*,,*_* ..*,",‘*,"

ul.-.llh -.'l-H'\A._l. - - == . .= e R L R L R
ERLA rrr---r--r.a-.-:c-.—-...:_pu_y,_n...-,..,r..-\,

|u Desfc‘nptmn of. msnLuLmnaE arrangemem:f. b',f T" eld ‘plotT” Wha ranages labdur Fnd. CafitalF whe coritiols
- DUtplit? Hew is e contract managed?. What range of- Confraets are’found? What dg differént-attors feel

".ahouf the- cuntract term s? Are they written.or oral? Whal forms of security underlie the- arrang&men'ﬁ?

S e m e f-'-‘-*---n‘:- hhhhh -:w;crru.-u-..r. o :.,..a

w Sigmficance in c;uahtﬂtwe and quantifative terms bf d:fﬁir&riL kifid s oFinstilutionial. ar:‘angement forhe. ocal-
= production systerm-and-pattern of somal l:elatmns e w_;_a;;:_u_i—;__-.ﬁ-_“:_;f.:;_‘__*

--.--.-.—--.-.---q-n--na--.

M Pu.na,lysrs of contracks. Idenirfy and dederitie- lh B mam stakehalder ﬁmu psm*m[ved iJ"I If‘r&se va nou& lnstltuj:lunal
) _arrangements their- relatrnns*and i]t]'ﬂn"thFEE arg changmg “What are’tte it plications of. thea’e chal:l’gfs for

= - = - - woomox > o =

i I-Em-.' dncs natmﬁal pullc:.r address derwed ngﬁts in leyslatwe prm'lbmns and*urlm:al praclice? SRR

P e e e s

T A PR S

Wark 10 sythesize the research findings into the present report has involved the two coordinatars of the research
anél the stientific committes (IRDY, with collaboratinn from certain members of the eomite de pilotage. At the same
tiime, those final case study reports deemed worthy of publication in their entirety have been edited and prepared
for printing (a list of which can be found in the annex).

This synthesis report presents firstly a sumimary of findings from each of the case study sites. This describes the
social, eoonomic and historical background to the site, the nature of the farming system and how it has been
changing, aswell as the range of derived rights arangements found during the period of research. This is followed
by an analysis of these arrangements, how they have beert changing over time, and their implications for both ecs-
nomic efficiency and questions of cquity. The report then turns to examing the edent Lo which diflerent larms of
derived right are subjoct to insecutity, the nature of such insecurity and siratesies being pursued by acloes 1o guar-
antee their claims over resources more firmly, The report concudes by examining how derived righis bave been
treated in land tenure policy and legislation, and sugmests ways in which Lhe strenglhs ol hess institutional arrange-

ments might best be built upon.
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Part one:

DERIVED RIGHTS WITHIN
CHANGING FARMING SYSTEMS:
EVIDENCE FROM RESEARCH
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PARTONE b Megoliating Aciess to Laned in Wesl africa

This section presents detailed fincdings Irom Lhe diilerenl case sludy sites in Benin, Burking Faso, Cote d'lwaire,
Ghana, Migeria and Senegal. In each case, the hackersund 1o the research site and setaing is described, before pre-
senting the principal forms of contract conferring access to land found inthe area, Such derived righls arraneements
are discussed in terms of their frequency, their main characteristics, the parties involved, and the 1erms and con-
diticns which surround them, This is followed by an examination of majar trends in the region, Lhe nalure of con-
flicts suerraunding these contracts and the role plaved by the state in recosnising or validating such agreemenls. &
more detailed comparative analysis of these issues is presented in Part 2.

Table 1. A comparison of the rescarch sites studied

Mame af site _ Rainfall Population Crops and farming system
mm/vr density
{ipflern
southern Benin 12540-1504 250-300 Palrns for wine and oil, subsistence maize and

maniog, intensive tomatae plots,

south-west Budkina Fase - BO0-1004) 40-70 Catton, plus sorghim, millet and mzize Small
veaetable gartlens ang frait oachards near (owns.

Chite d Iviire 1400 80-100 Coffee and coa plantakiens, rice, bananas, vam,
.maize, makniac,

Eastern Ghana 1500 90-100 Al cocoa area. now turming to ol palim and dtros
plantations, plus food crops.

Wotthern Ghana, M- T0HH]

Grains, yai, groundnuts, cotton, small arcas ol
veartahles,

lovw density 10-25

high density . 100-200

Morth-west Nizeria ' B00-BH} 230-300 Liplands with sorghuern, miblet, groundnuts and
bieans, [rrigated lands — rice, vepetables and fiuit,

Martheast Migeria, Lake Alan aqea S00-700 L] Eiplands with sorghurn, miflet, groundnuts and
kieans, Irvigated lands — rice, vegetables and fruit,

Southeast Migenia, Port Harcourt area 250 3 Densely settled peri-urban zane, food crops and oil

: i, _

Marthern Senegal 400 1250 Inigated plots of rice and wegstables, seerounded by

dry uplarils,

I. DERIVED RIGHTS OF ACCESS TO LAND AND NATURAL
RESOURCES IN SOUTHERN BENIN™

Background

This study was carrjed out in two areas of southern Benin, ina region of dense population and highly developet)
market links. Many land holdings are small and fragmented, there is a growing class of landless farmers, as well
as considerakle investment by urkan dwellersin rural land. Speculation in land is particularly marked around the
main cities, as former farmland is converted to house construction. Population density is estimated at 250-300
pecple’km?® and raintall at 1250 — 1300 mm/fyear.

1 Cdja, 1., 2000, Lo mEhIs wnder pressure! Acoess to resoutces i souifiern Ferin, IIEDYGRET, £3p.
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Rescapch was carried out in two aress, The firsl, in the coastal 7one, was made up of a series of hamlets, known
collectively as Dekouenou, which lie 28 km {ram Cotonau ane Sk from the old dty of Ouidah. Patterns of sed-
tlement and social structure are sirongly influenced here by the legacy of the slave trade which, on its akolition in
nmid-19th century, saw the establishment of major plantation estates for praduction of oil palm, Former shves were
settled on these plantations while thefr erstwhile masters resided in town. The legacy of such arrangements is still
seen today, though their relative importance varies from hamlet to hamlet. Thus, most rural residents are de-
scendants of {ormer caplives, who have acquired rights to use and manage the land. Such righls are permanent
and transmissible from father to son, although undedying rights remain in the hands of their lormer masters,
Today, the area receives a considerable number of young migrants from the adja plateau seeking land for lomato
cullivalion. They are often younger sons, wha cannot gain easy access to Jand within Lheir own villages, much of
whieh is devoted to palm wine stands. The arca around Dekouenow is increasingly subiecl o land purchases by
urhan interests who foreses the day when it will be converted into building plols, Suchland is usually not Barmed,
but planted with a few trees to demonstrate ownership.

The village of Dedomd and twio neighbouring settlernents fornn the second study site, which lies 50 km north-west
of Cotanoy, In the zone known as the teree de baree 2, This ares i3 also densely settled, having received migrants
from the neighbouring Adja plateau from the early 20th cenlury onwards, Early migrants have become suffidently
tlominant numerically over time for them to have become accepted as landowners equal in authority to the in-
digenous people. People arriving in the 19505 were alten settled on the edge of the village's lands, to establish
tlearly the boundaries to be asserted with regand 10 neighbouring communities. These former migrants hawe per-
manent rights to use the fand and Lransmil il 1o their heirs, bur they are not recognised as landowners and must
referwhen necessary to the original seltlers, & further recent wave of migrants stems from the 19805 onwards, and
is made up of those seeking land 1o rent and share-crop.

Social and econamic sluclures are comtplex, with larger houscholds no longer operating as the main produection
unit. Rather, many smaller graups, as well as individuals such as women and younger men} have become Lhe pri-
mary decision making units involved in agriculture and land management. In this study, thirly prodaction units
were queslioned in each of the fwo sites, to investigate their involvement in dilferent lorms of institutional
arrangements concerning land,

The agricultural systern in southorn Benin revolves arcund the following resources and activities: land, trees, and
Fallow, palm wine and distillation, palm nuts, subsistence tarming of maize and manioc, small plots of tamataes,
and wond collection, Land is rarcly fertilised, with people resorting Lo lallow rather than using livestack manure
ar chemical means. Tomato plots are the sole fields to receive many inpuls. Control over land has begame a prin-
cipal means by which to acquire access to a range of other resourees, such as labour and credit, Customary systems
and institutions continue to play a central rofe in managing aceess 10 land and resolving conflicts. The chef g wil-
fage is both the traditional village leader as well as beiny recognised by Lhe government as its local representative.
Government sorvants, pelice and tribunals play a lesser roles in relalion to disputes but may be nvaked on occa-
sion te validate particular claims to land.

Contracts

A number of institutional arrangements were [mund 10 kst linking access to land ar trees, en a diverse set of
terms, as shown in Table 2 below. These condracls have been changing over fime with rising population pressure,
increased commerdialisation of farming and growing urbanisatien. The relative impertance of these different con-
tracts is also linked to the poor availabilily of key inpuls, such as credit, and fand. Land has become a very rmiar-
ketable asset, which means that people wse il 1o rarse mosey, and gain access to other resources.

Zunda is the most dominant conkractoal form, which invalves as many as 75% of non-landhelders, and up to 40%
of those who own their own land in the lwo sites, it s frequeent for 2 houschold to have some land let ool [o
others, as well 25 renting in land as well, Farmers seek to gain access to land which has had some time in fallow

12 The terse de e is the most important [and type in southern Benin and #lthaeogh il anly represents aboat 10% of the nadon's
land arca, it shelters almest hall of 1he papulation af the couatey. 1t is more tertile than other areas herause it is sich in clay, but it
now seems that intense pressure on land has c@used the soils te become degradod.

) -4L|,::T-‘I | J"I'::I:Iliilri .
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and, hence, had a chance to regain its fertility, Zunda contracts tend 1 be shorler in Dekouenou than in Dedomé,
rarely exceeding 2 years in length. This seoms the tesult of landholders Being anwilling Lo have their land tied up
fur two long, given the very rapid cvelution of prices and land values in this peri-urban ares, 145 not cneommon
for old people to seek land under a zunde agrecment then pass this anto to a sharecropper Lo cullivale, Zunda also
lakes place within the family, and may be a mecans to ensure family land is not put into the hands of non-kin
thrsugh an aweba longer term mortgage arrangemcat.

Distedorng Ainaeffé, A6 years of age, and his three brathers inherted a plot of & hegores, Thice of the Brothers
bz in Cotorton frivotver! i vardous emplovimertt. feanjocques and Mafiauw each have 443 kaeti of land which they
brave rerted ot for 4 sensony bo peasants for S0k aed 6HRCRA respeciively. Sarsor Bos 70 el of Tard currenthy
being worked By @ farrner wnder o four seasan sunda, for witich he paid 100,00000F4. Disudonnd has rented oul
30 kanth, maintains 2 her uider falfow, ond himself coffiveios 40 kormti which fe has rented o zeeda terms Trom
anmther (Edig, 20001

Lerta eomtracts. This shareorapping arrangement was formerly found with cil palm plantations during the pre-actonial
penied, when the labourer worked in the morming for the planiation cwner, and cultivated his own plat of Band in the
aftemonns. Lama contracts now cover, in particular, maize and rmanioc. These gops are particularly soughy by the
landmwner because they are refalively asy Lo monitor and share at harvest time, Farmers say that they prefer to vake
land in thraugh zunda, rather than fema condracls sinoe ther the frudts of all extra effort are reaped by the farmer, The
ownct of sharecropped land also tends 1o monilor and irterlens with how the [and is being fanmed.

Lera fomalo contracks have now become widespread. The rmarkel for komaloes in southern Benin appears very bucy-
ant. demand often having to be met from Nigerian production, due Lo lack of local supplies. Growing tomatoes has
become a specialised actviny, carried out by migranis Irom Lhe Adra plaleau, Inihe ped-urban region close to Cuidah,
considerable arcas have naw been put under ormatoes, wilh some owners establishing 2-3 ha of land, under 20 or so
shareqoppers.

Kpaima =a montrad invalving padm wine extraction, o be distilled inlo alcohol, The owner of the land and palm wine
trees arranges with a worker to cut the trees in preparation for their lapping, wilh 2/3 of the valee of the wine being taken
by the owner.

Cusfodian contracts invohe abscnioe landevwners and descendants of slave owners who live in Lown and ask their de-
pendents toguard their plantation [@nd. In return for their maintenance and protection, the cuardran can farm the [and
belween the trees, and colbect palm nuts. However, the usar is nat entitled to tap palm wine nor Lo sell palm trees. Such
arranEernents are partianlarly frequeent n villages witens much of the land is still owned by absentee noble Tamilies. Rights
Lo cullivale can also be delegated by the guardian to a third party, Once the trees have groven 5o much Lt they shade
Lthe crops, the ruardian needs to move Hs farmiand slsewhers.

Awiobd, o morigage/pledge of fand involves the lnasing out of land for an indeterminate period i relom lora cash loan,
The fand will only be retarmed when the cash sum is repaid. The land acts as a guarantee for the loan, while caliivation
mishls serve 35 a lorrn of interest pavment on the capital sum granted. Intimes of crisis, many twen W pledpe of land as
2 means 1o raise money, Creditors inclede urban dwellors (often ermigrants from the village), as well a5 aleohol distillers,
and fishermen, seeking ways to diversity their assets and activities. The ariginal landowner may repeatedly request [ur-
ther loans [rom the person who has taken on the land. In some cases, the curnulative fotal of [oans given 1o Lhe origi-
nal landowner reaches a sum equivalent to the value of the land, and the transaction becoimes, in effect, a sle.

Loans of fand invalve Lhe bemporary ceding of land with no explicit pavment Rights gsuafly cover farming and collec
tion of nuts and waood, but not tree planting, nor delegation of Aghts to a third pary, Some form of custamary gill is
usually made as a means of confirming the claims of the landowner. But leans are increasingly rare. In most cases they
have been transtormed imo zurda or leme arrangements. Where loans still exist, the fee eacted is now assessed ona
mach maore systermatic basis, and may lie between 18 and 1/5 of the harvest. Loans within the family are recognised Lo
bie franght with dilficully sine, after sume vears, the relative may insist that they have acquired firm claim o the laned.

Palm confracts conceen Lhe purchase of a plantation of young trees, aged 69 years, which will nest another 5-8 vears
tir mature before they are ready 1o tap for wine, | is not as such a derived right condrack. Such rights are usisally pur
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Table 2. Institutional arcangemenis through which people gain access to land in southern Benirr

Contract farm and
partics to agreement

Type of land, crop

Rights conferred

Qther terms & conditions

Frrda tenancy, between
farnily members, also
with autsiders

Lard aler Laklow,
allan resded far less
lhan 5 wears

Cultivation, collect pabm nuts, clear
anel sell veood, Mo rights i tap
padm wine. Such rights may often
be et cut to a third party.

Rent paid at start of [arming s£ason,
in cash. From 10k Lo 30kEFCRha
depending on land guality. Fas 1 to
S oyerars.

Leme [ood crop share-
crapping — usually old
landuwoer, young tenant

Fortnetly with cil
[alen, P Covers
Imaize angl manioe

Cultivation, with share after
harvest; one third b landowner,
tweithirds b cultivator,

Tenanls complain of interference
ard would prefer zumdd,

Lermi Lomato Intensive tornato | Cultivation and share of harvesl, | Landlord often advances food and
sharccropping, migrant | cropping usually 273 Lo lenant once other fosis to migrant labourers.
tenants & indigenous adwanced cosls paid all.

landowners

Kpama Falm wing Exlraclion of palm wine, for Tenant quts trees in preparation lor

alcohok,

tapping, sharing 1:2 with Tandomemer.

Custadian contracts,
hetween former masters
and captives

Laaned under palin
Lrees

Rights to cultivate between trees,
and collect nuts, Mo rights ©o tap
palen weine, mor s |l trees,
Prateciian of trees and land from
athers,

1 ongstanding relationship belween
parties, sncial abligalions an balh
sides. Anrual Fee in kind or
increasingly cash paid by lemant
[eg. BRFCIA).

Awabin, pledpe ur Farmland & oultivation rights, nnt |r|rlud|ng means ol raising money when

rmurlgage trees, land to be returned on urgertl need Tor cash, creditors
reimbursement of pledged armeunl. | include urbarn dweflers, fishermen,
Melegation ba okhers possible. alewhol distillers.

Loans of land Farmland Cultivation, collection ol nuls and | Fee paid annually, fopmerly

wond, na delegalion Lo third
parties.

symrbalic bat now up to one fifth of
harvest,

Palm contradcts

Furchase of voung
palm frees (B9 yrs

Righly ta harvesl Lroes on maturity
in 58 wrs. Land below Liees may be
larmed by anglher

Purchase often by cistiller neading
assured supply of palm wine.

chased by a professional distiller needing an assured supply of trees for lapping, The land beneath the trees may be
cultivated by another tenank or by the land owner kimselE, an aclivity which becomes bess and less productive as the
trees develop and grow As a result, the landowner mary exert considerattle pressure o the plantation tenant to aut the
trees as sonn as possible, and frec up the land for crop culbivation, ralker tan o et them grow to final maturity.

Evolution of Arrangements

sauthern Benin has been undergoing rapid change, with rising land values especially in the coastal zone near
Cotoncu. Control over land has become a highly marketable asset which ¢an be traded for access to other re-
sources, such as credit. Trees also constitute an important element of household capital, which can be offered 1o
others far palmwine production, fuelwood and a source of branches used in fish trapping. The pattern of trans-
actions in land, trees and labour needs to be undersiood in the light of the sirategics being pursued by different
actars, and the various aptions open to them, Thus, for example, the lack of easy access to credit has engendersd
the evolution of a set of relationships belween people with differing needs and resources at their disposal. Those
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with ready access Lo cash can, over time, gradually accurnulate a substantial holding in land, Those seeking a cash
lesan, 1o address an urgent need, must try and mobilise whatover resources they have available to them in order
ta gain the help they need Lthrough arrangements such as awobg. New opporfunities have alse been developing,
such as the profitable wmalo growing business. Here, migrants from the neighbouring Adja plaleau can trade the
particudar skills they have in Lhis lorm of cultivation with those who control land and capital, through various fema
sharceropping deals, However, the rapid increase in Jand values means that few people want to Lig their land up
m ary paricularly arrangemenl for oo long, since would make themn unablc to seize new opporlurities as they
develop.

Difficulties and Conflicts over Land

Awobg pledge arrangements tend nol o lake place between relatives, since it is clearly recognised that Lhere are
mizjor risks of conflict between the parties, The credilor using the fand is able 1o delegate rights to a third parly,
and may also take responsibility for the trees on the land, depending on the arrangement. But the creditor faces
seme insecurity since he mns reiurn the land when Lhe loan is reimbursed. To address such uncertainty, ore sirad-
ey pursued by the creditor is to agree a period in advance as Lhe minimal amount of time before the sum will be
repaid. koually, some creditors make 2 succession of cash [oans 1o the landowner, thereby making it increasingly
difficult for the latter to repay the entire suim, Once the eutstanding loan has grown to be broadly equivalent to
Lhe: sale value ot the land, the creditor negotiates the conversion of the gwobe arrangement to be a sale contract.
A parlicular worry arises with gwoba when the owner of the land dies, since his heirs may not acknowledge the
contracl which their tather had agreed, nor the size of the cutstanding loan Lo the creditor

A5 a resull ol such concerns, many transactions now take the form of written conlracts. Al sales of land are now
systematically writlen and taken to the village chicf as well as the spespréfer for signature and an official stamp.
Other transaclions are also increasingly subject to written agrecment, although the pieces of paper concerned arc
often very scanl in details. They usually give the names of the two parties, sometimes accompanied by witnesses,
but little detail concerning the plot of land concerned, its size and location, the period of Lhe tontract, nor condi-
fions attaching 1o ils use. Usually there is no validation of the paper from the government aulhorities, though the
chef dit village now provides 2 stamp on some contracts in return for a fee of 2,000FCFA. Neverlheless, the grow-
ing use of paper indicates the value of written testimony in cstablishing at the very least Lhe existence of a con-
tract between two parlies, This is of particular use to the tenant in the cvent of the landowner's dealh, Such paper
does not exclude negolialion, nor avoid dispute but it does malke it casier.

Role of Government

Covernmand's role i land inanagement and administration has been mixed. On occasions, the state has been highly
interventionist, claiming all lands to be under its ownership, and alienating [arge traces for oil palm and ather agn-
cultural development prajects, In cerlain areas, this has led to substantial numbers of displaced farmers who must
seek access ta land elsewhere, through various derived rights arrangements. The Plan Foncler Rural [PFRY which
started in 1994, has introduced & new element into land rights management, by planning to register all claims Lo land.
One of the case study sttes examned during this research had been part of the pilot PFR programime, which helps
explain the growing interest in use of paper ler supporting land transactions. As noted akove, the village chiefs and
sous-prefels are ready to provide a formal vabdation of transactions in land, regardless of their legal worth,

Il. AGRARIAN SETTLEMENT AND MONETARIZATION OF
TRANSACTIONS IN SOUTH WESTERN BURKINA FASO =
Background

This case study Investigates changing patterns of access Lo [and in the west and south-west regions of Burkina
Faso. Rainfall in Burking Faso varies from an annual average of 400-500mm in the far narth, thraugh 700-

13 Paré, L., 2000, Negotiating fghls: Acees e fund o the coffer zore, Burking Fosm, [[EINGRET, 23p.
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g0bmm in the central plateaw area, from which marty erigrants kave come, to 800- 1000 ming in the west and
south-west of the country. Known as the Zone de fo Vigifle Cofonisation Agricole [ZYCA), western areas of the
country have been subject to settfement by larmers [ram elsewhere for the last A0-50 vears, and arc now start-
ing to experience serious constrainks on land avaikabilily, Here population densities are estimated to be 70pfkm®.
The far south-west of the country has been openad up much inore recently, as a result of spraying programmies
to eradicate river blindness. Currenlly, these areas have |ower levels of population density than the 2w, osti-
mated at 30-40p/ ki, Bul these ligures are rising fast. The research study has focused on four viflages in the
AVCA and two around Lhe town of Banlora in the south-west of the country.

Cotlon and cereals are the main craps in west and south-west Burkina Fase, with diversification inte fruit and
vegelables in bosfords, or low-lying areas close to towns. Indigenous populations have become a minority in
their own lands, with the arrival and setfement of migrants from further north, especially the Mossi Flateau.
I some areas, more than 805 of the population is naw composed of migrants who have arrived in Lhe Tast 30.
40 years, due 19 a combination of drought and tand shortages elsewhere. Other interest groups are also seek-
ing lane for farming, including migrants returning from Cote d'voire, and a range of ew aclors’, such as
tracers and civil servants, who seek land to farm as an additional activity within their overal| portfdio,

Cotton has becn a crop of considerable importance for all groups farming in this area. The o south-west
proviness provide 55% of the country's crop and have seen # steady growth in harvests, in contrast to a fall for
tlricr parts of the country. Cotton is the principai agriculbural exporl crop, providing 45-52% of export earnings
from Burkina Faso over the last & vears. Sorghum and millel are grown predaminantly for subsistence, with
maize constituting the main commercial grain crop, Farm size varies very considerably, with sorme cultivating a
smallholding of 2-5 ha while others, with aeeess to lraclors, may be cultivating more than 10 ha.

Contracts

Arrangements for gaining access 1o land are summarised in Table 3 belew. Such agreermnents tend ta cover
upland fields lor rallon and cereal cultivation. |.oans of bas-fonds land have beon scarcer in the past. But ex-
haustion ol lighler sorls has meant atlention is now being paid to heavier days which need ploughing te make
Lthem productive. Lacals need hetp fram enigrants to work these lands since the latter often have oxen plough
tesams or Lraclors. As a result there are a growing number of arrangements conceriing these heayier soils in low-
[ving areas.

A5 Table 3 shows, while there is 2 hroad sct of institutional forms, there are considerable variations belween them
which allow for peeple to negatiate conditions which suit their drcumstances. Given that land is becoming in-
creasingly in short supply, those people who contrel access to land are able to negotiate terms more Tavourahle
to their particukar needs, whether it be the search for cash, ploughing, labour or other services, Where collon is
involved, tenants usually seck a 2-3 vear period tn order that the initial investment in lerlilsers can properly be
recouped over the subsequent farming seasons.

Evolution of Arrangements

In general there has been a shift in the kind of arrangements made [rom a relatively flexible, indefinite grant
of access and certain rights to land and other rescurces, againsl a symbolic payment, o much sighter and well-
defined terms, inclieding a significant cash payment, Such shills musl be interpreted in the light of changing cir-
cumstances and the conseguent shift in stratesies of the different parties involved, Overall, land has become
scarcer, due to high levels of migration into the ared, leading W less favourable terms on which acoess may be
gained. In sume cases, people owning land have been able to inaist an revised terms of contradt with those using
the land, such as by insisting on 4 much hisher annual Tee, In sther cases, it seems o he difficult for the ceder
of tand to insist on re-nepotiating lerms wilh exisling tenants, Rather, landowners seek to remove the existing
land wser in order that they may conelude more advantazenus arrangements with someone new, [t is often not
until one or other of the ariginal parlies 1o the contract dies, that such a re-negatiation becomes possible.

Land purchase is becaming more frequent, with the main buyers coming from migrants who have dene wel|
from cotton Farming and trading, returning migrants from Chite d’lvaire, and new actors, such as traders and
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Table 3. Arrangements through which peeple gain access in south-west Burking Faso.

Name of arrangement

Type of landfcrops

Nature of rights acquired

Other terms & condifians

Fole sigiily, ar first
settlement of land

Clearance of bush,
allogated by chef de terre.

Firsl seLlfer righbs, induding
larmimg, invesLmenl, bres
planling el

Participatinn in social life, ane
mesting obligations of community
mesmbership.

Siesa sigutly, ar recent
settlement

Clearance of bush andfor '
ol fallaws,

Cullivalion.

Ban on tree planting, well-digging,
& other permanent improvements
wilhout prior agreement,

Sirgiely, or long term
bomowing

Land berrawes frem a
linezage rather than ohef
e ferre,

Cultivation, bul ro
PEPIANCET [ proveemicnls,
sagial abligations.

Becorning less commopn & shift
[rewn annual symbolic pyment w
A cash rent, '

Venderly, short derm
leans, including
pavmenE i kind

Farmland, and land
developed for tree
pantation.

Cultivation rignts for 2-3
vears in exchange for
ploughing, or kel with
estabfisiing plantation,

Particularhy coramoen betwesn old
oslablished migrants #nd newer
arrivals.

Lartte, renlal, ollen by
ueban dwellers

Farm [and in both 204
and newly apened areas.

Cuteivation rights for 2-4
VEars.

Rents from 5-10,000 FCEAha for
uplane ficlds to wp b 20000
FCRAS G for bers-formds.

Same-ferd fpurchase-sale)
by lineage members
negding cash

Farredand in both areas.

All rights conferred on
purchaser.

Prices depend on soils and parlies.
From 50-75,000 FCRADA in
uplands to 100-130,000 FCRAMhaE in

Bas-ionds in ZYCA.

sovernment officials, The prices paid depend on the guality of the soils, relations between the parlies, and the
urgency with which Lhe seller is seeking cash. Typically, sales within the community are at lower prices than
when it concerns nan-residenls, Written contracts have grown in importance, especially to confirm land sales.
Such sales usually Lransler all rights, and are witnessed transactions, with varving degrees of authenlication pro-
vided by the state autharilies. Only the procts verbal de palabre (PYP) is recognised formally by [aw, althoush
receipts and certificates are also widely used, despite their having no legal weight. New actors are particularly
keen on trying to get formal papers slamped by the government administration, o cnsure the money they have
imvested in buying land is given securily, whereas paper receipts alone face the risk of re-negatiation and con-
test frowm the land sellers family,

Changes in practice are also the consequence of the break-up of larger domestic groups and weakening auther
ity at village level Thus, for example, arransements used to be conduded with the chef de terre or lineage chiel
whereas in recent years, contrel over land has passed largely into the hands of families and houschold members.

Mew migrants to an arca tend to adopt a strategy which, over time, they hope will confer greater claims over
land. They invest considerable resources in establishing and strenglhening social links with those in more pow-
erful positions, who control [and. Landowners themselves have stralegies regarding contral over land and labour,
with older and younger members of the Tamily often finding thal their rfighis and interests differ. Young men,
in particular. feel that their elders have sold off their birthright and are keen to fry and renegotiate the terms
on which tamily land has been let out to others. Hence, migranls may find that they face much |ess gencrons
terms on the death of their landlord, when the heirs take up the deceased’s responsibilities. Over time, thaose
migrants who have been farming the land for a generation or more consider they have acguired firm rights,
whereas those tamilies who had lent out the land now want to take il back.
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The original inhalbitanis of Lhe area are trying 16 reassert their ownership rights. For them, fafle is attradtive be-
cause ik is a shorl lenm loan, so that landowners can easily get their land back. By contrast, incomers would prefer
to purchase land, where possilale, since this allows them to gain much more secure rights, and na longer be at
risk [rorm continueous re-pegotiation with traditional landowners.

Difficulties and Conflicts over Land

Conflicts over tand are many and various, depending on the parties concerned, the claims they are asserling,
and their onger term strategics. There are many stakeholders involved with differences ininlerest belween
therm — for exarmpe between older migrants and new arrivals, and between older family heads and younger sons.
surch conflicts are the consequence of the rising value and marketability of rishts W land, and the differing
wviews of migrants and indigenous inhabitants regarding the kasis on which claims can be established. Those mi-
grant houscholds who have been settled in the ares fur a generalion or more, [eel they have acguired strong
claims to the land which they have been farming. This is parlicularly the case or sons of the original migrants
whao may well have been born and brought ugin this new area, On the death of (heir father, they may contest
their continued obligation to provide regular gilts of arain and money 1o the family that gave them land morc
than a generation age. Conversely, suns of indigenous Bamilies are increasingly trying to fake back land which
their forefathers had lent to incomers, on the grounds that land has became scarce due to their inheritance
having been sold off. Land has acquired a considerable value as an asset to be traded against ather resources,
such as cash, labour, or aceess Lo ploughing. Hence, fand is being withd rawn from often long-standing arrange-
ments in onder 1o be used in a series of new oppartunities which have spened up. Some cases weore noted, for
example, inwhich landewnears put perststent pressura on their tenarts to loan thom money and, where this was
refused, they Lhen Look their land back, Cases were alse mentioned of tenants with a jafle contract finding that
Lheir landlard had lound a better offer and was therefore torminating their arrangement. Such disputes between
local and migrant househalds lead eocasionally to viclent conflict. When brought betare the government ad-
ministration, the préfet tends to support the position of the migrants since, under the law, customary rights are
not formally recognised.

Role of Government

Legislation and administration of land in Burkina Faso have been subject to considerable changes over the [ast
fow decades. During colonial times, although the government claimed eminent righls of domain, in practice they
lett day to day managernent and control o the traditional chrels, While il remained abundant, it was refatively
casy to gain access to land. Indeed, in some areas, migrants were aclively soughl by local people to come ard
settle as a means of demarcating the area over which Lhey wished Lo assert sights, Following independeance in
19860, the government while daiming eminenl domain over all lands continued to let traditional chiefs manage
questions of land allecation and access. However, Lhe revolution of 1984 brought ina new approach and legis-
fation which formally expropriated land (rom Lhe authority of traditional chiefs, since they represented a polit-
ical counferweiaght to that of the new government. The first texts of the Répraanisation Agraire £f Forreigre (RAF)
were developed in 1984, and have been Tollowead by two subsequent re-readings in the Mational Assembly in
1991, and 1996, Major revisions have been necessary because of the difficulifes encountered in translating this
tent inlo praclical applicalion but, as yet, there remains a very substantial gap between the provisions of the law
and currenl praclice,

In the last lew years, the government has further revised arrangements concerning access to land by recognis-
ing the impartant rele that traditional chiefs play in rural socicty and allowing thern input into the re-reading
of the RAF. This increased role for custemary landowners has weakened the rights that migrants czn claim in
areas 1o which they moved, At thesame time, the state has agreed to recognise a range of other measures being
pursued by local people to try and make their claims to land more secure, These incdude the Frocés Verbal de
Falabre (PYF), which invadves the preparation of 2 witnessed docurment outlining an agreement between par-
ties, The PYF has been formally recegnised by law?4, as constituting a valid contract. A measure first used in colo-
nial times, many FYPs date from 20-30 years ago.

14 pecree 97.054 of February Gth, 1957, in appliation of Law 14/96/ADP of May 23rd, 1996, which relales ba the Rémganislion
Agrurire ef Firneere [(RAF).
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Hl. DERIVED RIGHTS AND ACCESS TO LAND IN WEST-
CENTRAL COTE D’IVOIRE"

Background

This case study describes the major transformation in land use patterns and farming systems inwest-central Cite
d'lvoire. Dwer the last SO years, the area has witnessed an enormous expansion of the pioneer plantation farming
system (cocoa and coffes), which has now come to an end, due to a shortage of forest land. The case study alse
showes hw power relations have shified substantially between local and migrant populations regarding across to
lane and Lhe wealth this affords.

Twer vilbagres were studied - Budiba (Qumé préfecture) and Zahia (Daloa préfecture). This is a region with anound
1404 rouem af raindall eachyear, and originally under tropical forest cover, which has largely been deared over the
lask 50 years, as people have settled and established plantations of coffee and cocoa. Food crops include upland
and lowland rice, bananas, maize, yam and manioc. Population density is now estimated at 36 peoplefkm® in the
department of Dadoa and 78 peopledkm? for Qumé Annual rates of population growth are estimated to be 3.6%
and 2.1%, respectively belween 1988 and 1998 (compared with 3.3% For Cote d'lvoire s a whaole. Little new land
is available, so that farmers seeking 1o expand their holdings mest rely on Laking old faliows back into produdciion.
& series of droughts aver the last 25 years in combination with the ageing of many plantations and rising cost of
agricultural inputs have bBrought falling vields and declining productivity.,

The tw sites, like many other parls of the lorested lands of weslem Cile d'lvoire, have experienced very high tevels
of in-migragion by those from narthern and central parls of Lhe counlry and neishbouring Burking Faso and Mali.
A recent sunvey shiowed that 29% of the total popukation of Daloa department and 32% of Qume are non-lvodan
in origin [as compared with 26% for the whole of Cole d'vairg), the majorite af whom have corne from Burking
Fasa (6% of non lvoirians in Cote o 'Ivoire are Burkinabe), In addition, there are a number of migrants fram efse-
where in Cite d'lvoire, such as Baoulé and Akan (21 % of the weal population of Daloa Deparlment, 32% that of
Qumé), and Digula, from the north of the country (165 af the population of Galoa department, 7% that of Qumeé)
of from Mali. The largest influx of migrants was in the 19605, and 705, theweh numbers slackeed off eraatly Irom
the mid- 1980 anwartds, Burkinabe migrants are said 12 be more respectful of local peeple than lvarian migrants,
being willing to respect the prior rights of indigenous communities, and pay the dues demanded of them.

Migrant familics cach have a ‘tuteur’ in the local community gfiationd in Dioula, gahansemba in Moss), This person
was usually the first provider of land and adks as the intermediary in relations between the migrant and other vil-
tagers, regarding administrative matters. Migrants are expected to respect’ thelr fisteur, make offerings on a reg-
ular basis, provide gifts, and contribute to social activities, such as funeral exprenses. In the sarly vears following
thetr arnval, Burkinabé migrants would typically waork for the fetenr as lahowrers cither on a daily basis, or an langer
termn confracts involving residence and work for a local family, in exchange for board and lodging, plus a share of
the harvest. Migrants also commonly hoped to gain sharcoropping borsan contracts. After a fow vears, migrants
asked for access to land from their cmplovers who allocated them a portion to dear and cstablish a plantation,

There are a range of difterent stakeholders nvalved in land, indluding local people, migrants {both [viarian and fram
neighbauring countries, especially Burkina Faso), urban interests, civil servants, traders, teachers, and paoliticians,
A marked difference in interests has developed between younger and elder men, In both the [ocal and migrant com-
munities, since their options, perceptions, and strategies have increasingly diverged. Many young lvorian mch, ok
their return from town, where prospects for employment are much less sy than a decade ago, have found that
their #coess to land has become much more difficult due ta land having been given out, sold or traded in onc form
or another by their elders to migrant farmers. Equally, younger male migrants many of whom hawve been born and
Brought up in Cote d'lvoire, teel they should no longer be subservient to local peapke, and claim rights cquivalont
ta those of local wouth.

15 Kong, M., 2041, Gating rights of gocess o femd i west cerorad Gote divaire, IIEDVGRET, A0p. This case study also draws substantially
on the wark of |ean-Fierre Chauveau and Mahamadou Zongo [see relerence list far details).
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Contracts

There are a wide range of contracts throush which people can gain access 1o land, with a diverse arry of condi-
tions and terms, as shown in Table 4, These institutional arrangements are subfect 1o considerable dispute and re-
negotiation as a result of the changing political situatton and i implications for the rights of non-lvorians. At the
same time, contracts ate subject to a number of tabioos which, if broken, can lead 1o calls for Tand 19 be Laken back,
Access to land fs closcly linked to credit and Jabour availability. The absence of a credit market means that land is
used as an asset against which to raise cash, through its mortgage, Equally, the limited supply of labotir has meant
that those needing to hire must get involved in a variety of arrangements, such as sharecropping, or land gifls or
sales in exchange tor labour. Local families can no longer rely on their young men for provision of labour services,
given @ major shift in expectations, roles and responsibilitics within the family. Local vouths new often weork ta-
mether in & group to earn money, whereas formerly this was frecly given. Migrants tend to have a greater [abour
supply at their disposal and hence can trade labkour for access to land. However, once they gain their own land,
this source of labour becomes scarcer.

Gifts of land between he indigenous inhakitants and migrants have disappeared or have been fransfcrmed into
‘sales’. Migrants coming prior to the 19803 could receive gifts of land, in return for ritual gitts, and small cash sums.
Thew were also obliged 1o offer fabour services Lo their tutewr’, a5 well as other forms of suppart, in recognitisn of
the landowner's prior claim 1o the land,

‘Bousgn’ means 'divide in 3 parls', and is <learly similar Lo Lhe lerm afusa in the Akan lansuage &ee also Amanor
case study from Ghana).This general name covers a range al dilferent conlracts imvehing Lhe sharing of costs and
harvests [normally either i twa or three parts), depending on the crop (colfee or coge), the aue and produdtivity
of the trees, labour inputs, and so on, in this part of (6te d’lvoire, it is a relatively new arrangement, having
kocome assoclated in the 1970s with coffee production, At that time, it involved a physical sharing of Lhe harvest.
Today, however, it is the cash retuens from the harvest which are divided, generally in half, in the case of an es-
tablished coffec plantation. The shares for cocna are usually less advantageous for the warker whe gains only one
third of the hanvests value if the plantation is bearfng well. Bewsar as an arrangement is now being applied to other
crops, such as rice, and to women seeking food crop land. Here, itis closer toa labour contract than a derived rights
arrangement. unless the bousaniizr sharccropper can manage to find a way of uying the plantation on which he
works. Plantation owners are said to prefor labouring contracts to fousan share contracts, stnge the share of the
harvest going to the sharecropper is larger than the cost of wage labour. However, their limiter access to cash for
paying wages, means that landowners must frequently turn to Bousanr arrangements since payments are not due
unlil after the harvest and sale of the crop. Sharecroppers, on the other hand, prefer to take on a Powsan contract
Lhan waork 4y ¢ deay or monthly lahourer.

Gliarantee or inorigage of land (shola in Baoul&18 s usually for a two year period, and invalves the temperary
transler of all rights, except those of hanesting from palm trees, The person seeking to mortgage their land is usu-
ally & local [andowner in need ol cash. The sum advanced provides access to a spedified field or plantation for a
lintited period, at the end of which the land is relurned. The transaction is usually witnessed and recorded on paper
in several copies, though Lhese are normally kept condidential to the parties since the mortgage of land is consid-
ered a shameful act by the landowner, These contracts ane said t generate little dispute because of the short term
nature of the rights transferred and the clarily of the lenms. Afioba takes two dif{erent forms in the two villages stud-
iedl. In the case of Bodiba, the |loan is nal repaid at the end of the bwo year period, the returns from the harvest
heing considered an adeguate return for the cash advanced. In the second village of Zahia, the land is reterned
only ance the sum loaned has been reimbursed. Due 10 problems of raising the cash needed to reimburse such
lnans, a considerable area of land has passed from local people W their Burkinabé creditors.

Rentaf of fand concerns food crops, almost exclusively. The local terms used ["louage”, bofoué, or fowdlonéhal
which arc based on the French term fewer suggest that this kind of arrangerment is a new arrival. While Tood crops
can be grown alongside young cocoa seadlings for the first few vears, onice the trees erow up, they provide too much
shade for further food cropping. Hence, those families who have developed all their land under cecoa or colles
plarntaticns must seck dard fram athers for food cnops, in additian, & fncreasing numiser of mrgrants are special-

15 gimilar to the lerm awoba’ wsed in southemn Benin for a com perahle armnzement,
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Table 4. Institutional arrangements for accessing land in west-ceniral Cote d'fvoire

Armmangement

Type of land, crops, e,

Rights transferred

Other condifions

il between indigenous thhaki-
LanLs.

Al kireds.

Rights to establish food
crops caoea and coffes.

Acdherence to social norms, and
tahoos.

Gifts betveen local people 2nd
migtants, subjed to cerfain
condikians,

Plantation land.

Erghts to estabilish laod
crops, raeea and roffoe,

Symiblic gills fromm migrant fanmer
o Tk,

Aglherence to social narms, and
taboos: labour services, respedt, sup-
part and gifis for tuteur, Tand can be
taken back, but more comman s
converson of ioan into sale onee the
plantation has started bearing.

Eeusan, sharecropping, Land-
lord often eldedy lozal or
Eagulé, sharecropper a younger
migmnt, alza ke place
bedween Baoulé

dainly plantation land —
coona And ooffee,
increasingly foad crops,
such @s involving young
wirls seeking land Tor rice
Hotks,

Dwvision of inpul costs
arid the harvest (eilher
Dl or Wirds) depending
on arrangernents made.

OLher Salour services 1o land ownes,
copeciathy when sharecropper fives
with lanchord, e 1 daghwesk or
landlord's food croeps, Tenant cn
consume hut st not sell sther
Crops growing on plantation, £.g. av-
de, cola nuks, palm nets.

Guaranteoimortgage Cearantid,
amaba, in Baoulé, farmnmala in
Dicula), Two forms, depending
on wheiher credit 1s reimbumsed
atend.

Established coftes or
coona plantation,

Ternporary transfer zl|
rights, excepl relleclion of
palen nals and palm
wine.

Generally 2-3 years, acoess in ex-
change for loan, cguivalent to S-
100,000FCF8ha, Bodiba — no
reimdursement at end, Zahia —
credit must he repaid.

Rental [Neaoge®, baloud,
feralonaébien) BeLween indigenons
peae and migrants,

Foomd crap [and. Beas-
Joneks of increasing
importance,

Contracts renewahle at
start of each season.

Mat generlly written. Cnst FCRL
F500-SAE 000 ha.

v Re-epen abandoned langd be-
i | tween indigenous inhabitants
P and migrmnts,

Former plantation Yand,
that hias been neglected
or left tor recover.

For first 3 wears, all har-
wisd 1o 1he terant. After
Lhis, ari Batses terns.

Similar social condilions as for
housan, respect to landowner, o,

Purchaze and sale [soni-iérd in
Dionla, eiagekehope in o),
Herrrialby belaton indgenous poople
ared seame s Between migrarts,

All kandds ol land.

All nghts transferred,

Costs of FCRA 100-15%0.100ha,
though rmay include certain addi-
tinnal zocial conditions, such as help
ber forrner landownes.

Loary (s indefinite, between
indizenous people and migrants,

Food cop land,

Cultivatian mghls.

Landd Lo be retu rned whih de-
randed, na cash, no paper contradct,

shegk term loan {daraond, be-
tween kin and Inends.

Food crmp land.

Cultivation rights.

| Land tor ke returred afier a limited nurker

of sezsnns, Moash, i paper conte.

Guaardianship belween kin,
csprdially armongst local

All kinds of land,
particularly plantations.

Use rights ard division af
corme fram plantation,

Social clauses,

inltahitaris. bt no fied shares.
Divisicer, af assacialion | Mantation land. Worker dlezrs land, plants | Adhercnoe o social nenms,
riely cslab- of annual cocda, o Caffee, benank
liskiedd planta- and peren- gronws [ood crops and
tion ket nial crops. wierds and maintains plot
in Dioolad be- for 1 ar 2 seasons,
tween locals :
and migrants, Division af | Plantation land, - Laboeirer establishes plan-| Adherence ta social norms.
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ising in food crops (rice, maizel for sale, on rented bas-fands or fallow land, Bas-fondsvalley ballom lands were [or-
metly nol cullivated but are now particularly sought after. Benting has became very important as a means Lo
access land, and has larsefy replaced loans. Rented land is usually negatiated ane renewerl o a seasonad or vearly
basis, and subject 1o cerlain conditions of use, such as the crop to be planteel. Renting land costs between 7,500
and 50,000 FCFAMA depending on the oop.

Safes af land, acconling 1o cuslomary procedures have abways taken place, despite their lack of lepal recognition.
Twpically land costs FCFA 100-130,000/ha, in comparison with earlier imes when all that was neaded was 15000
FCFA for an area of lanc with no dearly marked boudaries, a cock and seme bottles of wine or liquor. However,
the terms of such sales are by ne means unambigueus, with land sellers continuing to expect the buyer ko provide
help, and [abour when needad, Sales have evolved rom the former practice of giving or loaning land.

Loans af fand [stnganti in Dioula) are made under Lhe explicit understanding that the land-owner can take hack
the land whonever they so wish, Mo cash passes hands, and the agreement is not written down.

Sirort term foans of land (known as deadontiin Dioula), are vsually based on confidence and trust between pEt}p|E'
of the same community, and involve no oney, nar wrilten agreemenls.,

Guardianship camtracts concern casces where those living ia lown ask another to act as custodian of their
plantation.

Turuhatte’ means ‘plant and divide into twe', in Dioula, and narmally involves an agreemenl belween an in-
digenous landowner and a migrant. There arc two main forms. The first concerns a plot of land eleared by the mi-
grant labouorer, on which the landlord plants perennial crops and where the tenant can grow lood crops Tar a lew
years, in relurn [or his eflert, As the tree canoy develops, the tenant gains less and less benefic fram the Food cul-
tivation righls, and moves on after a couple of years. In Zahia, a form of turkathe was found inwhich the labourer
plants a plantation of codlee or cocea, which is then divided between landowner and labourer once the trees haye
started o bear,

Evolution of Arrangements

This regien of Chte d'lvaire has wilnessed major changes in instituticnal arrangements by which people gain ancess
to land, as a result of its declining availability, and changes in pelitical, economic and social conditinns. Migranis
formerly could gain land in exchange for eilwal gilts (& small cash sum, a chicken and bottle of alcokal), combined
with several years” of [abotr service, and engoing supporl. However, from the 1970s cnwards, such 'gifts' of land
pecame rarer, given the increasing scaraly of Band, and were replaced by sales. However, sales have also now
become less frequent, since only small areas of fand are sUll available.

The political situation in Cote d'vaire has changed very substanlially over the last 30 years, bringing ahout a major
shift in the rights of migrants to sccure their daims o land, In the 19605, lollowing Independence, the then Presi-
dent Houphouét Boigny was cager to engourage migration from central and north Cite divaire and from neigh-
bouring Burkina Faso and Mali, to help develop the emersing cocoa and coffes plantation sector. The principle
underlying land rights — ‘land belongs to he who cultivates it' — provided migrants with firia claims to the land
which they had developed into plantations. A< a conseruendce, migrants were usually supported by the government
adminisiration, in cases of disgute with their neighbonrs, and many neglected o pay the castomary dues expecied
by their tutenws’, In many areas, local people cane to resent their effective dispossession of land, given Lhe Righ levels
of in-migralion. Groweh in multi-party political activity has allowed freer exprassion of resentment Lowards migrant
cormmunilies, whe had formerly received the backing of the state, Mow their rights are contested by local people,
and politicians see such contest as a powerful political force o use for their own ends, and to mobilise supporl,

The economic downlurn of the mid 1980s, which continues taday, brought back many young menwhe had hoped
to find wark in town. They now seek land to farm, but this is no longer in such abundant supply, given the exten-
sive areas translerred earlier by their fathers to migrants. This has generated tensions betweanvoung men and lin-
cage elders within the local population. There has becn a gradual shift in social relations fram those based on
kinship and alliance, 1o Lhose of patron and client. Family heads can no longer rely on their sons prosiding free
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labour, and must pay for this. Access to land is now much more commadified with cash payments proportional to
thix sizo and quality of the land, though sodal clauses remain impartant {rsing prices for land being sold, in-
creasing incidence and cost of renting land, growing rise of ohole montgages, diversification in bowsar contracts).
The decline in cocoa prices in world markets has led to farmers secking to diversify their crops. Migrants, whoare
often richer than their neighbours, are also invesling in a range of non-agricultural acivities, such as transport,
trade, and construction 35 a means o diversily their incomes and assets.

Difficulties and Conflicts over Land

There has been a rising number of open conflicts batween different stakehaolders regarding aceess e and control
over land. Younger men are conlesting the validity of transactions carried out by their elders and demanding Lhal
these agreements be revoked, They reproach their parends for having allowed too many people Lo come and sellle,
and for selline of [ their land Tor personal gain. Thishas led to a loss ot anthority amongst ehefs de terre and elders
who are seen as having profited personally from land sales and rentals, at the expense of e lamily inheritance.
Asaresult, youne men are now denying the legitimacy of past transactions, particularly on Lhe death of one of the
parties, calling inlo question thase where there is no paper evidence, and demanding addilional paymenls and a
share in the land. In some places, there is now a ban imposed by local people on all sales and rental of land 1o
‘strangers’, While in the past, land could be inherited by the heits of a migranl famiby, increasingly the family of
the orizinal landowner demands ihe land back. Negotiations regarding land daims are strongly influenced by po-
litical debale and the new rural land law of 1998 which does net allow for non-lvarians 1o own Band as property.
Indigenous inhabitants are demanding that land fermally 'sold” be considered a rental or loan which can be callad
back b lhe landowner when necel be, and which is not heritalle by the children of the migrant farmer.

The change in generation Ras also affected relations on the side ol Lhe migrants, with chifidren of migrants, mary
of whanwere born in Cote d'lvoire wha feel that their parents kave paid in cash and labour for the right to 'own’
their plantation land. Howewer, they are not perceived by local people themselves as having the same strength of
rights, and continue to be scen as 'migrants, with only secondary elaims over land,

Land transactions gencrate many grounds tor conflict, such as lrespassing hevend the boundarics agreed for a ficld;
selling a plot 1o two differcnt people, or selling a plot which is nol voer property; settling and farming without the
pwners permission; the landowner taking land back when a plantation has aged and is no longer so produdlive;
and wornen complaining that the rights of their children 1o inherit their dead husband's land have been trans-
gresseel by unclos. Conflicts are taken first to the village chiel, who chargas FCFA 6,800 per [itigant. Disputes are then
faken to the sous-prdfef, o police it necessary, whe carey out dispute resolution, officially at no cost. This process
is much preferred to the court which s lengthy and much more costly. 10 many such cases of conflict, local agri-
cultural officers are asked to undertake a survey of the land tn questicon, and produce a map which, while having
it formal legal status, nevertheless carries Lhe presumption of cwnetship.

The use of paper to record land transaclions starled appearing from 1970 onwards, People seek, where possible,
to docurment the existence and nalure of the ransaction, to demaonstrate that there has been an agreement be-
tween Aand B. Certain sous-préfets {in Daloa and Dumeé) have encouraged the use of such procedures despite their
informal and non-lesal nature, 25 a way of providing greater security over land, and will provide an official slamp
o such documents. People are also keen m document their rights to a piece of land, by seeking an aitestaiion de
plaatation trom the [ocal agricullural ellicer This invalves measuring and mapping the plot in question, and cosls
araund FORA 20-30,000, plus the fransport costs of those who come to reasure the plot, This atlestation does nol,
however, constitute a legal tille 1o the land, which would requive further procedures and (s nol available o those
who do rot hold hotian nalionalio

In rmesst ciasess, Iigrnls continue to maintain respectiul relations with thelr tuterrn, intermes of presenting gifts, pro-
viding supporl, and ennLributing to wedding and funcral expenses. Those migrants who da nol maintain gooed re-
lations run inle considerahle diffoulties, and have suffered the loss of their land in some cases. But such
subservience is ingreasingly being called into question By yaunger non-lvorian migranls who resent having to con-
Lribute linancially on a regular basis, especially to the costs of extravagant funerals which are customary amongst
the local people of the western part of Cite d'voire, but which the Mossi find Lo be g Farge waste of money. Equally,
the Mossi are reproached for nok taking part in some ot the village co-operalive soety activities,
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Role of Government

The state has played a central role in relation to land since colondal times, Howewer, there is a Farge gap between
the provisions of the law and actual practice on the ground. The law of 1962 restaled the principle established
during the colonial periad that all land belongs to the state, wilh use righls passed o people according to their ca-
pacity to make use of the land produdtively, However, 1his fegislalion was abandoned under pressure fram chicfs
and the elite. In practice, local people consider Lhat they are Lhe owners and matagers of land in their arca.
Equally, a law passed in 1964, forbids {he sales of land, Bulin practice, local people have been engaged in a wide
variety of land transactions [ur many vears, whelher sales, rentals, sharecropping agreements, or morigage.

The Flan Forcer Rrod [PRR wias launched in 1989, and sought to document all current forms of land use, with the
aim of establishing a register ol whao claims ownership of land, and the various arrangements by which others have
rights ol access, The careful approach adopied by the PFR was ahandaned with the passing of 2 new law in late
199817, which states clearly that only Ivarians can be landowners, with forcigners being able to held land solely
through 1enancy and leasehold. Under the [aw, all land rrust be registered within ten years from the 1998, with
cerlificates of ocoupancy being transformcd inte formal titles within throe further vears. All land which has not been
titled by that deadline will ke deemed to rovert to the state,

Thus, this new law has wrought fundamental changes in relations between local people and foreign migranls, Untl
the death of President Houphou@t Boigny 1n 1993, migrants were considered to have the same righls as lvorian
dtizens and could vote in elections. This is no langer the case, and since the mid-90s, non-lvorians musl pay fara
earte de séiour to remain in the country, Migrants are frequently harassed and fined by the police il thelr identiny
cards are nat in order. The new land law of 1998 trings a further shifl in lavour of the rights of local people in ro-
lation to migrants. While local people do net knoew the delail of the law, they do kiow thal it makes a dear dis-
tinction between varian and non-horian rights Lo land,

IV. LAND AND LABOUR CONTRACTS IN THE OIL PALM
AND CITRUS BELT OF GHANA

Background

Share contracls are very commen in Ghana, having stemmed originally from the gald mining business. They have
alsa been apparent in fishing, and timber, and have spread owver the years to a large number of crops. They have
been of particular importance in the developrent of the cocoa plantation siectar in Ghana from the 14th century
onwards, singe they provided a means by which lang could be made available to stranger farmers to turrt inte plan-
tations, while the linzage retained long term righis aver the holding?®. As a result, those whe controlled land bul
had insufficient labour conid gain acoess to the substantial revenues being generated by cocoa. Such stranger
farmers’ came both from elsewhers in Ghana and also from reighbouring countries, particularly Burkine Faso. Fol-
lowing the Aliens Compliance Order of 1970 which led to the expulsion of many thousands of such migranis,
labour become much scarcer in the cocoa sector, forcing a shift in different share arrangements. As cocoa’s im-
pottance in the area of study has declined, the share contract institution has re-emerged in the growth and devel-
opment of citrus and oil palm plantation enterprises, as well as with food crops.

Research was carried out at the seftlement of Mamanso, in the new Abirem district of Easlern Ghana, Mamanso is
a village of some 1,500 people, living in 116 househalds. it lies in an area which was formesrly ol grealimportance
for cocoa production, but since the 1960s, other crops such as el palm have been promoled. The decline of cocoa
came about due to swollen shoot disease, the need for major re-imvestmenil W rehabiliate and reeplant cocoa plan-
tations that had reached the end of their productive life, and exhaustion of soils, The main centre of cocoa pro-
duction in Ghana has shifted o the Western Region, where new lands are being opened up, although overall

T7 | oi no. 98750 23 décembre 15490,
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Ghana's dominant position in Lhe work] cocoa markel has collapsed in favour of ils neighbour, Cite d'lvoire. The
dominant crops in damanso are orchard crops, with three-guarters of Tarms in the survey planted with trees
along, the remainder a mix of food and tree craps intermixed. Qil palm citrus, coffee and cola are the main tree
crofs, while plantain, cassava and coco yam are complemented by maize, yvams and vesetables,

Confracts

Rescarch on instifutional arrangements for gaining access 1o land in Mamanso focused on informal serveys ol 106
farmers who together managoed 233 farm plots. Table & shows the main forms of confract permitting access to land,
Land sales are cxtremely rare, with no cases recorded ameongst the farms sierveyed . Erually there were no cases en-
countered of Icasing of [and for manctary rents.

Table 5. Institutional arangements for gaining access to land in Mamanso

Name of contract

Land and crops

Blain 1erms & conditions

Other terms & condiiions

Liser nights, from gift & inheritance. | 33% of farms surveyed,

Al rights, except sale,

Leasing.

Bare.

Share contracts whuse & ehunw).| Covering &5% of farms

surveyed. Afbrse - maize
and il palm. Aburrs -
pther trees and food
crops, like vam, plantain.

Abusa - division intg 3
shares; Abnau divisinn intn
habees see hax helow for
details).

When gbrse with migrants,
ather terms ingucled hefp
with househald tasks, water
collection, et Bequives
Asedid paviment.

Wiocting conlradds,

Land frorm Lhose who
warinol affeard to hire
labour Looweed [on 2% of

Contracts baken by those whe
seels land for food crops, In
retum for weeding the tree

A means by which those
swithnud asadiz roney can
et fand o farm.

[drms). [T AFEA.

In the Case of Mamanso, the most imporlanl instiution concerns 3 Enege of share conlracts, which covered G5%
of all farms plots surveyed. They thus represent the dominant means by which people gain access to land, While
in the past, these contracks were largely inatiated belween strangers, they now dominate relalions within kin groups.
Within this grouping of share contracts, the abuss tenant was rare in Mamanso, while 174 of the farms surveyed
worn an abrse labowrer terms, and abuni accounted for the main share o 7% of Tarms, These Bwo main forms
of sharz farming — afusae and abuny —are described below,

Abusa and Abunu

These share contracts fnvafve @ ravge af different arrangemants regarding share of Inputs and of products,

Abusa concerns an arrangsment in whiich the proceeds of an crnterprse are divided into thivds, W the cocon

sertor, abusa tokes several forms

*Abusa labaurer, whn works on an afrcady established covoa plansation, and carns one third of the har
vest, as o sharecrapper The landland reaps the other Do thivgds, i reteen for contributing the fond, oncl the
copfial as represerted by the waiuve plantation.

*Aabusa tenamt was allecated virgin forest by a chief, which he then Cleared and where e estabilished o
cocaa fanm, using his own tools, food, seeds and ather s, Omce the cocoa Teass staitod Boaring, fe poid
one third of the harvest lo the landowner in recognition of his fend-ownership rights,

* Abusa land tenant was g systern wherehy g stranger former was allocated waclcared fand on which Lo e
tatlish o cocoa farm. Once the fanm started Bearing, it was divided into two parts, with the tenant receiy-
ime o one-third share of the tatal area. The landiord is respansibic for laoking after his share of te land
once the plantation fs Bearing.

Urnder abunu contracts, the fondowney assets the right to o ane half (rother taor one thivd) share for con-

{ribating this resowrce o the production of a crop. it can afsa mmfve the division into twe equaf parts of land

which the tenant hos developed inta a plantation. This arrangerment is found where lard has becorne in-

——_—
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creasingly soarece. Land which has Been acouired through division it twa Ralves, by abunu, fos fost maiy
of the tes and canstrainis associated wilh kin, the matritineages, and other daims which family mernbers
FrighT ke, Merce, i hias beert troasfurred ko more of o commadity, which can be transacted, for cash,
with fevwe if any strings,

The validity af these agreements depends on the redipient moking an aseda “thank you™ payrrent 10 the fand
cerder which comprises a botlle of schetapps and a stfstantiol cash swm, iachuding wilriess fees,

Old arrangement, new crop — 0il Palm development

& large oil palm husiness was sel up a5 3 governtnent-owned criterprise in the 19705 (the Ghana Oil Palm Devel-
apment Corporation — GOPDRC), wilh sepport fram the World Bank, on 8,800 ha of land in Lhe Kwae area, close to
Marnansa Local farmers displaced by the scheme were offered land as outgrowers, using a contrack considered lo-
cally as heing based on gbusa, Under the outgrower contract, tarmers receive [rom Lhe GOPDC various inputs on
credit, which include: seedlings, twn bags of fortiliser, seeds, and money for hirirg labour, When the ol palms start
to bear truit from 3 Lo 5 years after establishment, the farmer must stark Lo repay Lhe interest and costs of the loan,
and other charees levied on cutgrowers. Such charges are taken off the revenue generated from purchases of truit
by the GOPDC, pricr 10 the ahuse division being made, with two thirds of Lhe remaindear going to the tenant. The
ail palm fruil are bought ata price set by the GUPDC at 10% of the warld market price, which is substantially below
the Jocal market price, The GOPDC undertakes to collect the (ril (rem the Tapm gate, and in return the farmer murst
eomnmit Losall his Eruit only to the GOPDC, wntil the loans taken oul have been paid off This can take up to 25 years,
which is Lhe usual producdive life of the plantation. However, Lhis may not be achieved, cspedially where Lhe
farmer successfully manages to scfl much af his crop lor the higher prices gained in lecal markets. 1 he GOPDC has
alw eslablished a furthor form of abwsg contract with lamdowners outside the scheme, under which the [andowner
fings a tenant to establish the plantation ender the same ferms as abawve, but with the net returns being divded
inta thirgs, between GOPDC, landowner and tenanl.

Evolution of Arrangements

There have heen major changes affecting Lhe arrangaments for accessing land and labour in this area of Ghana.
These include the changing patterns and expectations between clders and vouth within Lthe household, the grow-
ing scarcity of land, the evolution ol new crops with the ageing of cocoa fanms, and impacts slemmmg from chang-
ing patterns of labour migration. The evolution of contracts @n only be understoud in Lhe light of heightened
tensions between elders and younger Tamily members regarding control over land. There has beena major change
in social relations within Lhe amily and kin groups, associated with the re-definilion of rights and responsibilities
between efders and youlh. The principal characieristics concern the withdmwal of labour services from the foint
household estate by vounger men, and the retention of family and lineage land in the hands of elders, ratherthan
promating is transmission tovounger family members. Hence, relations which formerly were baserd on longer term
obligations, have heen replaced by much meore immediate, cloulated transaclions between glders, on the one
hand, whe continue W conlil land, and youth on the other, who pursue the aplion of selling their labour services
for cash to neighbours, rather than contributing it freely to the farnily enlerprise. Share-cropping contrads have
hecome increasingly common between family members, rather than land being transferred directly between kin
as in inherilance or gift,

The decline of cocoa has led to the search for new crops, of which ail palm and citrus are the most notable, Bul,
since ilrus plantations can tie land up for 50 years er mare, this efeclively alienates it for two generations. As &
result, there has baen growing reluctance to et this land out beyend [amily members.

Difficulties and Conflicts over Land

fnumber af prablems are expressed by parties to these contracis, Under gbusa, tenants remarked on the tendency
al some land-owners to harass them to weed more intensively. They alsa noted the indidence of cocoa pod Lheft
by chiletren of the land-owner, Tenants with contracts frorm the GOPDE were particularly dissatisfied with Lhe Llerms
al Whe contrace, and the lack of transparency in various deductions made from their harvest to cover repayment
af credit, and other costs, prior to receiving their share. Being oulgrowers to the GOPDC also meant they had to
accept a price far their fruit which was substantially Jower than that on the local market. The terms of Lhe contract
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drawn up with the GOPIC also give the latter the Aght to take back land from oulgrowers who did not deliver their
Crop 10 the company.

Parties to different kinds of contract have taken a numboer of stops to increase the security of the agreement. The
GOPDC has ollicial, writken contracts with the outgrowers which specify the various charees and conditions which
tenants must [utlil, b the case of share contrades and other means of accessing land, it has becomne customary to
make a ‘thank vou' or asede payment to the land giver This occurs as part of a public ceremony imvelving mem-
bers of the linegge to whom the-land belongs, as well as various formal witnesses wha act as guarantors to the con-
tract. Increasingly, these canlracls are also being written down, often in terms which mirror those of the GOPRC
contracts, Aseda payments have been rising censiderably and have become a means by which access 1o land is in
cffect ‘sold”, 1t is also said by land-owners to be & good way of a tenant demonstrating his serinsness and ability
io put the land to productive wse,

While in the past, share contracts inay have provided a means for landiess poor farmers to become independent,
today this is much less the case, Both land and labour have become highly commoditised, with access o these re-
sources now dependent on having access b cash, As a result, pourer farmers find it very difficult to gain access to
land through these means, Equally, peor vaulks lind thal Lheir elders are often tempted into agreeing share con-
tracts with those who can afford t0 pay, from outside the lamily rather than allocating the land within the kin group.
There is thus a growing nember of young, landiess raral poor who must seli their labour and have few chances of
gaining access io land themsehies,

Difficuities for poor farmers

M has recently retivned lo her harmie lo Mormanse with e BusBand, taving left oy years back. Maard
wenl i seg er famify head o erguire oot getting some land, Although he offeved her some lond on abunn
terrns, she would fove to pay an aseda payment of 150,000 cedis (U320} before iF woudd be relessed to her

Role of Government

The syslem of land adminisiration in Ghana is strongly dualistic. A comples stricture ol state machinery, imvalving
many levels and overdapping bodies, lies alongside 2 svstem for management by cuslomary chiefs which remains
very strong, Meflber systerm works as effectively as might he hoped, while their co-exislenes produces serious con-
plications and conlradictions, The Mational Land Policy of 1989 sets out the principles underlving the future man-
agement of land. IL affirms the commitrent of government o respect and support cuslomary arrangements,
although there is no explicid ireatment of tenancy and share-cropping within the text. The government has also set
upr a serfes of commitless Lhat have been investigaiing different aspects of land affairs. The report from one such
committes examining lenancy issues takes the view that sharecropping arrangements are inhierenlly exploitative of
the tenant, and recormmends the phasing out of abtsa and abusy, in favour of written rental contracts.

It is not yet clear how government plans to take forward measures in the ficld of reforming land legislation and
the institutions with responsibilily [or land administration. The new governmeit elected in January 2001 appears
to be maore favourable wwards resloring the powers of the ‘customary’ scctar, although with provision {or greater
transparency i decision-making and distribution of resources generated from transactions in land.

V. AGRICULTURAL LAND USE AND DERIVED RIGHTS IN
NORTHERN GHANA*

Background

Much of the savannah Region of Northern Ghana remains lightly settled, with population densities of 10-25
peoplefknn’. Fallowing predominates as the main means t restore soil feritility, Households farm up 1o 10 hectares
divided between bush and villzge fields, The Upper East Region [UER) provides an exception to this pattern, and

20 Dittoh, 5., 200K, Agricuftiral fend use otsangnents dad dertverd righls for gotning mecess to farm Javd in Northern Ghara, TEDGRET, 35 p.
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dernonstrates strong pressures on land, and a high fevel of fragmentation of holdings. Here, average farm sizes vary
from 1-1.5ha. With average annual rainfall of 708-1,000 rim, farming relies on a mix of grains (millet and sorghum},
beans, groendnuts, cassava, cotton and vegetables. Off-farm incomes are a significant compeonent of rural in-
cames, and migratien to urban centres is commaon. There are also signifiant flows of people within the region,
such as those from lznd scarce areas seeking land to farm in lower density areas.

The [ww density area studied lies more than 50km to the north of Tamale. The pattern of land management and
allocation kilows a pattern typical of many areas where |and is relatively abundant, with powers exercised either
by the land chief (fendepamea) or by the customary chief of the area, Prionary rishts over land are held by the orige
inal seltlers of the area, who tranlormed the besh inlo cultivated fields, Those seeking land address Lhe land chief,
requesting they be allocated an unclaimed grea which they too can elear and estaklish as crop land, In exchange,
ritwal gills of kola are provided, Once a [amily gains access a virgin land Lo faem, they gain rights over Lhis land,
may farm il leave it fatlow and gass it on Lo their bairs, The land chiel cannol re-allocale the land to anather
fanily. Where litle unchaimed fand remains, incoming seltlers may need o approach garticular lamilies, and re-
guest they be allocated a portion of their Family lend, Azain, ritual gifts of kola are required to seak the agreement,
In the latter case, the fendonama will usually act as witness 1o the transaction,

The famly which gives land to the incomers may also provide food and lodging in the initial period to help their
pupests establish themschves prior fo the first harvest. Onee established, the incomer will be cxpecied ta maintain
a continuous pattern of gift giving and support to the host family, such as bowls of millet at harvest time, cash gifts
at weddings and funerals, and willingness ta help out when need be. While itis said that such gifts are entirely vol-
untary, koth parties recognise the need to maintain and strengthen the social retationship. Sech arrangements are
heritable, as long as the children ot the deceased incoming household head continue to recagnise the ariginal
landuwner and pay them respect and gifts, Problems arise when the children of incomers consider the land they
farmeas their vwn, and noe longer recognise the underlying rights of those who gave their parents this land. Incumers
are also required to conform to the values of the host commuenify. This is made relatively easy since the different
elhnic groups in nerhern Ghana consider themselves to be part of & larger family, so that % brother lrom a dil-
lerenl clan shoutd nol be denied land’,

Loaninz of land in the high densily Upper East Region (UER) used Lo be common, However, a3 land has became
increasingly scarce, these loans have become of much sharier doaralion, rarely exceeding 2-3 vears, Wiile a ritual
oift of millet migh! have been acceplable 3 decade or more ago. those borrowing land are now expected (o pro-
vide as much as gne-third of the harvest, On the death of the landowner, his heirs wsually call Tor the land 1o be
returnad, giving the tenant a year or two 10 0rganise a new arrangement elsewhere, Continued access to land is
also dependent an the tenant behaving properly towards the landowner's family, Gne case was noted where land
had fo ke returned because it was reparted that the tenant had been heard speaking ill of his landlord.

Table 6. Institutional arrangements for access to fand in north-east Ghana

High density areas Arrangement Dbservations
lakans Farmer requests land from anaether, From inclefirite grants to 2-3 vear agreerments,
ritual gifts have now hecarne canditions may include planting of certain craps,

substantial paymenis,

Sharecropping within the Borrower planits, weeds and harvests | Landomaner henefits from weeding labour.
sEason early crop, landowner gains later Borroneer gains an eary millet crop,
cEop,
Aecess agarnst plonghing Lang pleughed in exchange for A means by which those with more land than
aceess to farm a share of this area. labour can get their field cultivated, and vice versza.
tdorlyage Cash lpan priwided in exchange for Short term arrangerment, usually covers 2-3 vears,

access ta a field.
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Given high levels of sulmigralion [rorm Lhe UER, sorme families are left with more land than they can manage. Henae,
a series ol arrangemenls have developed 1o permit exchanges hetween labour scarcefland rich and labour abun-
dantfland poor households, For axample, 2 widow with ittle labaur at her disposal can arrange for a relatively labour
abundant family 1o sow and weed her field, with the |aster reaping as recompense the harvest of early maturing millet,
while she zains the laler maturing sershurm crop Equally, those needing access to ploughing services can negofiate
[or Lhis wrk 10 be donein exchange for handing over acoess to part of the ploughed land forthe plough team owner
to crop. O occasion, landowaers will also insist that someenc borrowing their fand plant only groundnuts, as a
means of getting their impoverished soils partially restonzd. Where tenamts are able to invest in a little inonganic fer-
tiliser, the landowner usually lets them off paying any foc. The pledging or maortgaging of land against receipt of a
|oan also aeiLrs, as @ means to satisy an urgent need for cash. However, such arrangerents are prone to dispute since
the detailad terme of the lease are sarely discussed, [cading to uncertainty regarding the likely length of time before
the loan will he patd off ard the land returned. There was alse no evidence found of writien contracts existing,

[ neither the low density arcas north of Tamale, ner the UER have land markets developed, and a strong belief
remaing that land itself cannot be bought and sold. However, in the urban and peri-urban zone around cities such
as Tamale, strong demand for bullding land has led to very active markets, multiple bransactions in land and
rapidhy rising prices.

V1. THE INCIDENCE AND NATURE OF DERIVED RIGHTS IN
THE SOKOTO RIMA BASIN*

Background

Research was carried cut in the Sokoto region, of norlh-west Nigeria, This semi-arid area with annual rainfall of
BO0-B00mm, has lang been settled by Hausa and Fouland people. Poptlation density rises to asmuch as 300 pikind,
in the muost heavily populated areas. Inthis dry region, access o irrigated wetland areas has for long been of great
importance for asuring liveliboods, Most farmers combine collivation of both wetland fedama2Z Eand and upland
rinfed farm lands, The main crops on irmigaled [and comprise vegetables fonions, tomatoes) rice, wheat, and
sugzar, while millet, guinea com, beans and groundnuls are predominant amongst upland crops, This study fogused
an derived righls relating 1o irrigaled fodama fand, The area is transected by the Sakoto Rima river systern and their
various ribularies, along which lraditional irrigalion has been praciised for centuries,

Land in northern Nigeria is coming under increasing pressure, with growth in urhan populations and markets, par-
licularly arcund major cities such as Kano and Sokoto, each of which hosts several million people. Thers is long stand-
ng evidence [or many differenl Torms of Lransaction inland, such as purchase and rental, as well as other forms such
as aari, share-crappims, & Whiks there are few landles people in Sako e state, thene ane a fange nomberaf farm-
ers wilhomsulficient land for their needs who nnsst rely on selling their labonr to others for much of the seasons.

Traditionally, Hausa farmers lived in very large extended houschalds or gida, through witich a large body of labour
could bemobilised24, and in which there was consicerable devolution of responsibilitics. However, these large do-
mestic groups have declined much in size and incidence over the 1ast 40 years. Increasing cconomic indepen-
dence within the household, primary education, and seclusion of women have all reduced access to family
controlled labour, and increased reliance on hired labour,

State inviolvement in the development of irrigation in northern Migeria hegan in the 1970s, with the construdion
of dams, and resettlement of many displaced fatmers23. within these infgation schomes, new systems of land

2 pamman, A8, 2000, Fhe frcderce and rature of derived Higdes i the Soketo fimea Basim, N W Nigeria, LED/GRET, 63 p. - ann,
Fadgma is widely used in Nigeria to desoibe valley bottom lapds, receiving rainda |l run-on. Heoee, Bhey boasl more silty, clay
snils and rematn damg far much of the dry seasen, affording a valuable site tor fruit and vegetahble gardens,
Swandell, K. and Mamman, AE
24 giith, M.G., T934, Watts, 1984,
& Geogrmaphical |oumal, Adams, WA, 1933,
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Table 7. Principal differences between the two study sifes

Talata Mafara Wurno
Househeed sioe = § people ) B 33%
Gistanoe e Sakota cily 1 1krn Akamy
Role of urban aclors Weak Atrong o
% of contracts which involve: sharecropping 1% 0%
rental 2a% TN
loandtnust/pledee 20% 1%
% of contracks for single seasan Bl %
Murnber of people interviewerd 31 37

allocation and management lave been established, invalving tenancy agreements hetween farmers and the -
gatton project authority, Turing the oil boom years of the 19705 and early 805, government provided substantal
subsidies for commercial agriculture, mechanisation, imgation, imputs and crodit, which went mainly to larger scle
farmers, such as traders, Cvil senvants and businessmen, who had good connedtions to government. Such advan-
tages have been cut in recent years, with the cconormic downtum frant the mid-80s onwards. Poor farmers have
always found it difficult tn gain ancess to such inputs, and must let out some of their land in order to raise the cash
needed to purchase inputs for the rematning area. Economic decline has brought a cutback in formal employment
oppartunitics 2nd renewed interest shown by a range of different actors in farming, especially on fadarma Tand.

Rescarch was carricd out in two case study sites: Wurne irrigation project area and Talata Mafar where many larm-
ers are those resettled on a 23 000 ha irigation scheme, Jollowing their having been displaced by construclion of
Bakalori Dam, in the late 1970s. The former comprises a state-manased scheme of 7800 ha. In balh siles, the pro-
ject authority owns the land and issues tenancy confracts. Farmers must pay waber rales, maintain <anals and
ditches, hire labaur and pay far ather inputs. Many farmers find it very dillieoll 1o mase the cash required for such
outlays and, hence, must let oot their land.

Contracts

The literature on Hausa soviely describes 3 wide range of institutions thraugh which people gain access o land<2s.
These are shown in Lhe box below,

Hausa institutions fer accessing fand

inhcHtance (gado), sale or purchase Saya), exchange Barter (musaya, furfural, confiscavian (kwacewal, gift
{kyutal, affocation fkvuata), corpulory foguisition fdivya), trust ko, amana) shore-crapping fmotna mu
raba), pledge/pawn gingina), foar (), feasedent thaya, sufuril

The long standing nature of many of these arrangements, is seen by the existence of wellesiablished terms in the
local Hausa language. Contracts are drawn up between a wide range of actors, such as kin and in-laws, pairon-clioat,
neighbours, and landawners, Land agents, or brokers often play an importand role in secking tonants for their dient
landlords, witnessing agreements, and monitoring the subsequent contradts. Imgated land requires a high level
of inputs and labaour effort, which many farmers cannot afforgd, They must also maintain the canals. Hence, plot
finlders may rent out some part of their land as a means of raising cash to put the rest of their land into cultiva-

20 Coddard, AL et al, 1067, A sacie-sconamic survey of three willages in the Saketo Clased Settled Zons, tnalituty of Apeiceluret
Resgaralr, Semet, 2o, Mebowell, C4 "The breakdown of traditional land tenure in northers Nigeria® in Gluckman, M. (ed.) tdems

amdl grecedires in Africen Customaary Lave, Oxford,
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Table 8. Institutional arrangements for accessing land in north-west Nigeria

Lantract form | Land and crap Main terms & conditions Other aspects of contract

Sharecrapping Mo particular Payment after harvest, 23 going | Use of trees not covered by contract,
restriction on crop, tor the pary providing the inputs, | Social ablizations atached — attendange
Irrigated and minded. at weddings, gifts at festivals, help on

landowner's farm,

Rental Mo particular Rent paid in cash after harvest, Use o trees not covered by contract, Sooiat
restrictions on crop: abiigations attached - attendance at
Irrigated and minfed. wedldings, gifts at festivals, kefp on

landpwner’s farm,

Lasan Land belongs to giver, | Shart term, usoally limited ta ane | Use af econpmic frees on fand by tepant
recipient only has use | cropping seasan, may be iz profiibited. 1and muost be returned at
rig hils witnessed by a third party o land | end of season, unless a renewal contrack

agenl. I agreed.

Pledgestrusk Recipienl bas righls ol | Money Lranslerred Le-Jandowner, | Lasls for as long as the pulstanding debt
use alone, i reluen for pEedged land. This has neel Been repaicd. Dsualby witnessed.

miwst b returned wien loan s
repatd, Mostly short term,

licr. Additicnally, there is considerable uncerainty regarding the tinting and availability of irrigation water, which
means that farmers cannot be sure of the Tikely vields. Plots may be flooded where too great a release of water is
made. Conversely, the dam authorities may not release sutficient water on time and hence damage crops. This may
in parl account for the prevalence of sharecropping in the site of Talata Mafara.

SRE 11

Evolution of Arrangements

in mosl cases, Lhess agreermenls are made in the form of an oral contract, but there is growing use of paper. In
eithet case, agreemenls are nonmally wilnessed. Weitten contracts end 1o follow the model of the formal tenancy
agreements between laed users aid irmigalion projecl authorilies, While there s no evidence ol changing terms
withiein contracls, there has been a marked decline in Lrust and loan of land, and a rising importance of rent, lease
and sharecropping, Increasing difficully in gaiming access o the necessary credil, inpuls, and machinery com-
bined with labour shorlages and the high cosl ol early weeding labour means thal people are choosing to let out
their irrigable land rather than use il themselyes, The shart lerm nalure of conlracts also provides flexibility and
means that people can get land back il their condilians improve,

Difficulties and Conflicts over Land

There were relatively few problems noted during the research, probably due o contracts lrequently being be-
tween friends, kin, and neighbours, Of the 88 contracts studiad in the two siles, 11 (12.5%) were said 10 have uen-
crated conflicts between the parties, due for exaraple 1o non-payment of the water charges, Farmers recosnise Lhe
risks involved with leasing out land, aswell as beaving it idle. There were three cases of contracts where relalions
had deterinrated badly: Two involved double dealing, inwhich the landowner had rented the land out twice Lo Ly
differcnt people in the same vear, The third case invoelved a tenant who successfully asserted his ownership of the
land which he had farmed for the kst five years on the grounds thar "land belongs to the tiller”, Disputes are
rought kcfore a number of different sinuciures, with considerable manpeuvring by different parties 1o a dispute
between the different sysicms depending on whera they feal their advantage to Le, This [eads fo the interplay of
contradictary systoms for regalating disputes, depending on whether the parties refer to traditional, [slamic or
modern government structures and institutions.
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Role of Government

The Government of Migeria’s Land Use Act of 1978 docs not recognise the many informal arrangements into which
people enter. All transadtions in land arc mecant to be submitted to the State Governor for ks approval, However,
this legislation hias hiad limited impact in many arcas. | has served mainly to provide the basts for governimeant to
take land over when it needs this for development projects, infrastructural development, or gifts to important po-
litical allies. Formal tenancy agreements an irigation project land prohibit plots being sub-let io others but, as this
study shows, there isin fact an active market in irrigated land for rent and sharecropping.

VIl. OBIGBO LOCAL GOVERNMENT AREA, RIVERS STATE,
NIGERIA~

Background

The case study covers two peri-urban sites close to the majar city of Porl Harcourt in seuth-east Nigenia, This set-
ting prowides an example of very strong demand for land, giverr the very high popudalion density, Lhe powerful eco-
nomic and commercial forees generated by Port Harcouwrt and the pelrolewm indusley, and Lhe impact of
government legislation, especially the the Land Use Act of 1978,

Fort Harcourt was established in 1912, as a colonial administrative base, which rapidly became of considerable im-
portance as a cemmercial contre and entropot for shipment of soods into and out of the country. 1L experienced
further growth and cxpansion with development of the petroleun industry in this region of Nigeria, from the |ate
19605 onwards. The estimated population of the dity is now somec 800,000 people, Qbigha with 40,080 people is
40km fram Port Harcourt. There is less and fess intorest ine land for farming here, with rapid speculation in land
prices, as people seek a plot on which to build a house Thus, despite a very large potential food market on its
douarsiep, in the form of Port Harcour, this region has not opted for intense, high value fond crops, bt rather land
[eor urhan development. This mirrors the general neglect of agriculture in the Nigetian coonomy, which is now less
Lhan 10% of GDE Rather the movernment has relied an cheap foed through importing much of its necds.

Marty migranks comne L this area hoping to find work in the oil industry or assodated sectors, but must find tompa-
rary shelter and a means to make ends meet, Hence, they seek tempaorary use of land for celtivating a little food, and
a place to stay or build Lheir own dwelling. Many people seeking land are alse civil servants, some retired military of-
ficers, traders, and cthers, Land has become an asset that many people want to acguine, because of its rsing value,

The Qbighe Local Government Area has an average densily of 380p/knd. Inlerviews were carried out in Obigho town
as well as in neighbouring Mdoki, where lane is less densely seldled. I the case of Obigbo, most people are almost
cntircly migrants, having been dravn 1o the town by hopes of employment in nearby Port arcourt, Access to land
is almost eatircly monetised, with many sales of land, By conteasl, Mdoki is sLill dorminaled by indigenous groups,
and where aceess to langd is often achieved thaough various informal agreemenls,

Contracts

There are a varicty of ways inwhich people gain access to land, as shown in Tahle @ below. Contracls belween par-
ties are rarely specific to a given crop, except in the cases of palm il and palim wine, [n very many tases, lenants
are not allowed to plant trecs or pstablish permanant structures an the land betng rentad. Equally, new settlers are
no longer allowed to build any structure and mast live in a house constructed and owned by the landowner, to
avoid the former acquiring a clzim over the property. Hence, crops useally comprise annuals, such asyam, and ves-
etables, Asin many other places, there is a clear distinction made between rights to farm land and rights in trees,
Thus, a landowner commaonly makes ene arangemont with someane to corme and harvest a tree crop, while the
land below is tet out for someone else to farm.

27 fnikqo, M., 2000, Derfed riehis mnd e secuerity of tenancy i Qpisho Local Goverement Area (Lizd), Rivers Slale, WNigerin_ A case
sttrdy of Qbigho and Maoki communilics, IED/GRET, 25 p.
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Table 9, Institutional arrangements for gaining access o land in Obigho, south-east Nigeria

Mame of armnzement Conditions and terms

Ok we-oru "communily land” | Righls asseciated with first settlers ta an arca, managed oolledtively, Residencoe anc
cerrmilinenl W social and comimunity activities ane required to maintain these Fglits,

Al "ancestral land” Criginally, rights of later settlers, gained frem those with efbvg-onr rights, Move refers to
agrecrnent Between members of different heasehalds a5 well as between niigrant and
landlard "rinks money” paid ta farmalise arrangement between households, For
rigrant-lancllord cases, access o liouse of nghis 1 build temporany dwelling, plus small
plot to farm often reguine labour serices to be provided to landlord in return,

-ttt “Family land” Rizhis pertaining to a particular family or housshold, within broader “ekwa-ore” groop
with prirnany Fights. :

Ala-ibe, ar alg-ui “pledaed Lard given out in return for a loan, for a specified perind. Land to he returned when the
fard” debt is repaid, Temporary fghts of use, He canngt sell the plot nee build a house,
Landlard retains rights to tres crops. Land can be transfemed to a third party a5 lang as
conditions are preserved,

Kweskwer-oftfr “rented land” Ternpoeary, seasanal righds to famm and harvest within the season. Landlord reains rights
aver trees. Land is frequently put intae fallow to rest far several years before being let out
Again for a seasnn,

Twreafowtr “palm tree condracks”| Labigurers (often migeanks) puechase rights e barvest palm nols (or 3 season in eschange
for cash. Wo rights are acquired En cultivate the land e which the trees srow.

sharecrapping, such as palm | Tappers are allowed access to trees in relurn lor 8 shane of the wine being paid Lo the
wine tapping, and yams awners. Equally, tenants are allacated lkand, with hafl the vam crep being paid Lo the
[nd lord.

Evolution of Arrangements

Cantractual terms are scen as being increasingly disadvantageous to tenants, given the scarcity ot land and its in-
creasing value Those migrants with cash would prefer to purchase fand outright, rather than remaining in a po-
sition of dependence on land rights helders, who make use of their contral over [and {o exercise increasing
demands on the tenant, in terms of cash payments, labour services, etc. In a number of Gses, the tenant had keen
ablc to zain access to a plot of land by leaning a cash sum to the landawner, on the understanding that the land
would return to the owner when the cash sum has been reimbursed. The tenant can feel reasonabhy secure where
the cash sum has been very substantial but, even here, there is no absolute security, since the landowner may be
able to reimburse the loan by selling the land behind the terant's back.

Difficulties and Conflicts over Land

Conflicks associated with the various forms of derived rights arrangements are many and diverse. People seek to
take land back, and throw ihe lenanl aff the land, either to sell the land, or rent il 1o someone else [or more
raney. Insome cases [and has been sold W two dilferent peaple, by dilferenl members of the lamily, Land trans-
actiones rarely have forrnal Tegal slalus, since by faw they are nol legal, Hence there are no cerlificales ol occupancy
ar deeds ol conveyance, People praler 1o lake these conflicls o cuslomary stractures for regulatiaon, rather Lhan Lo
the law courls, since the [aller i5 seen as slow and expensive.
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Role of Government

The Migerian Land Use Act of 1978 allows povernment to acquire Tand fesgally and by force, il necessary, with lille
ar no compensation, This has been done for development prajects such as irrigalion schemest government hows-
ing, construclion of reads and other infrastruclure, (or electric power slations, and lor exploration and mining of
ail and other minerals, [t has generaled a substantial level al insecurily amangst inhabitants of the region, in
combinakion wath the very high value of land when transacied on informal markets,

VIll. DERIVED RIGHTS IN THE LAKE ALAU REGION,
NORTH-EASTERN NIGERIA*

Background

Lake Alau lies 16km to the south-east of the large oty of Maiduguri, capital of Bornu State 1n north-cast Migeria.
Maiduguri is 2 major administrative and commercial centre with an estimated 700,000 people. The region is semi-
arid with an average of S00-700 mm of rainfall per year, but subject to considerable variability. It supports 2 mix
of rainted and trrigated agriculture, transhumant and settled livestock production, trade and petty enterprise.
Active and retired civil servants employed in the public administration in Maiduguri constitute a signiticant group
with interests in farming and good connections to government services,

This region has long been home to the Gamergou people, and subsequently to the Kanuri, who have traditionally
kepl callle and envaged in a litle cultivalion, The 19th century broushl substanital inmigradion by Fulani and
Hausa populations. Upkand sandy soils are used [or rainfed cultivalion of millel, sorghum, groundmuis, and beans,
much of which is For domestic comsumplion, The haavier clays [ound in low lving areas and irmigaled plols, are sown
with Coamaloes, onions, ok, pepper, cassava, sorrel and ather vezetables, mainly for sale, Welland plals are much
smaller in area than upland fields,

The study was carried out in the Lake Alau area, which has a population of approximately 28,000 people in and
aroune the lake, with an estimated population density of 70 pflkne’. Three villages were studied, with a total of 148
respondents questioned in detail regarding the different institutional arrangements by which they have access to
land. Lake Alau is relatively recond, having been created by 3 dam constructed in the 19605 primarily o servcas a
resereoir for Matdugurrs water supply. The existence of the [ake now permits the irrigation of land in the imme-
diate vicinity, as well as cultivation of the flood plain, during the dry season when the lake level subsides. Con-
struction of the dam and assoctated flooding led to some resetilement and regrouping of villages. Introduction of
purnp irrigatian has allowed people to abanden the more labour infensive shaduf system, and cultivate sormewhat
larger irrigated plots. Unlike the case of the Sokoto Rima irmigation schemes, described by Mamman (2000}, this area
has not been developed as a formal irrigation project. Hence, there s no irmigation authority isswing tenancy con-
tracts to farmers. Rather, people are continuing o negefiate access toland through traditional mecharisms. De-
spite the enactment of the Land Use A<t of 1978, much remains of the tormer customary system for land
management and alloation of rights. lraditionally, land rights were held by the fewdal ruler or shefir, with day
te day management in the hands of the village head. Payment of a fithe (Bt to the vilkage head formakly recog-
nises his rights over the land, and continues to this day.

The policy of the Nigerfan povernment towards agriculure has followed o varisly of phases, There have been pe-
ol when sovernment gave strone emphasis o increasing leod production — such a3 Qperalion Feed the Malion
ire 1976, and Lhe Green Revolulion 197983, The stale has promoled large scale commerdial lfarming, through the
construction of laree irrrgation schemes in the norlthern part of the countey, and provision ol credil and inputs 10
commercial farmers an a preleranlial basis These subsidies have gradually heen withdrawn, given the counlry's
economic prablem and growing indebledness, The countey's great dependence on Lhe il sector has led 10 a ne-
glect of agriculture, and reliance on cheap imporls of feod, Many people thus tumed away from Tarming until the
late 805, when ecanomic dilficullies became more acute. Maiduzun's position in the far north-east of the country

20 Tijani, A.l., Daura, MW, and Gazali WA, 2000, Qerived fard righes In Lake Aoy, rorth-cast Migera, ||EDYGRET, 37 p.
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Table 10. Derived rights to land in the Lake Alau area, north-eastern Nigeria

Name of arrangement | % of cases | Type of land | Terms and conditions irher asperts
examined | and cvop
Bental [amr), 674 Rairnled & Annual negotiation. Irrigated rents of 20-20,000H/ha,
usteally between irrigated. Payracnt of Loty tithe for | Rainfed rentals much lower, e,
nar-kin tainled land, after harvest, | 1.25%0naira/ha,
Mo tree planting or
pormanent improvements,
Borrooing (scercd), usually | 28% Rainfes. PFayment of anneal tithe Becaming less common, dise to
Betwern rolalives & butiy essential bo fears of borrowers. asserting
{riends dermonstrate recognised claims.
owner. Mo tree planting or
permanent W mpTovements.
Shagccropping 415 Eamnfed and Mo tree planting ar f#eta: a division of input nasts and
- Fetd irrigated permanent improvements, | hareest belwesn landlord & tepant
- sk kel Mk kel often Mukko kel a parlnership between
far Fabgur lwa Barrners 1o shdre inputs,
intensive crops labour and haneest.
Morgaged land 1% Rainfed and Mo tree planting or A rninimwrn peried  agreed
itrigated, permanent imgrovernents. | belere End-owner 2n daim back
Biis land.

inas meant it relies to a much greater extent on local production of foodstutts than for the large southern cities,
such as Lagos and Port Harcourt, Thus there is 2 well-cstablished process of intensification of 1and taking place
araund this large city, made more produchive by access to ivrigated [and, such as areund Lake Alau.

Contracts

There are a number of means by which people gain access te land. These include inheritance, allocation by the
village head, gift, purchase, renting, horrowing, sharecropping, and mortgaging, The [irst feur are abways done in
the presence of witnesses to try and avold subscquent disputed claims. The last four constitule the various ‘derived
rights' studied here. Land purchases used to be more common but have dedined, due 1o the very high nrices
being demanded, with good irtgated land selling for as much as 200,000 naira/ ha lequivalenl o $2,000ha), Land-
owners are also reluctant to sell off an asset which brings in a good annual relurn, Foorer farmers canned begin
o think of buying land and must negotiate other terms onwhich to gain access 40 land, through rental and share-
cropping agreements. OF the 184 contracts examined, 84 concerned rainled amd 99 irrigated land,

Evolution of Arrangements

There have been major changes to the institutional arrangements by which people have acess to land in this
area. Bomewing has declined as a means to acquire land, in favour ol renting, which allows landewners to refain
firmer comtiel of their land and arn an annual income, Thers bave been cases in the past of people on horrowead
land subsequently claiming cwnership rights, due to lung residence aned vse of the field.

The intreduction of new irrigation technology has also influenced detived rights arrangements. The replacement
ot the highly labour intensive shaduf irrigation systern with pumps has increased the area under irrigation and the
ease of assuring a good water supply. This has broughl more actars into the area in search of plats fram which to
earn money. This inflow of urban actors has also been caused by the econgmic dowihurn, which led to the loss of
many formal sector jobs, As a resull, many people lormerly emploved in government administration have turned
to farming as one of several income-generaling activilies.
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Difficulties and Conflicts over Land

Renting and borrowing of land are both now dane on an annual basis, with re-negotiation possible after each
season. This has been a major change for loans of land which were lormerly at risk of appropriation by the culti-
valor using the land. who could try and claim rights based an long term occupation. Disputes are usually taken |
firsL 10 the Tamily head, and then to the village and district heads, In the rare cases of no solution being found, the
disputanis Lhen go to court. Prompt payment of rental fees and of i are means by which tenants try to ensure
they mainlain a good relationship with the landownor.

Role of Government

The Gevernment of Nigetia inlrodured the Land Use Decree in 1976, convented into the Land Use Act in 1978, As |
noted for the other twa case sludies from Migeria presented here, the impact of this legiskation has been uneven.
[t has principally allowed governmenl o alientate land, where needed forits awn purpeses, aL litle or no cost, The
provisions far land management and conlro! of transactions in land are largely ignored. Despite ils espoused ob-
Jective af limiting [and specalation, 1he legislalion has prebably further fuelled such processes,

IX. IRRIGATED AREAS OF MBOOYO AND GUEDE WURO, |
PODOR REGION, SENEGAL>*

|
I
Background I
)
|

The Senegal river valley has been the scone of large hydro-agricultural development programmes since the
19605, The major government-controlled schernes were joined in the 19705 and 80s by village irrigation schemes’
{(FIV) which were initiatly a great success: they provided an oppertunity Lo cullivate against a background of
trought and deep crisis in preduction systems, while allowing farmers a degree of autonomy in the group’s in-
ternal organizalion. This enabled the Haalpulaar farmers in the Senegal River valley to come up with argani-
zational forms consistenl with their patterns of colledtive action. Moreover, until Lhe State hegan to disengage
from agricultural intervenlions (from the end of the 1980s), irrigation was subsidized 1o a large extent, which
kept the cost of irdgation down and made it possible to cope with the many mechamcal or institulional un-
certainties. The rolling back of the State and devaluation of the CRA franc in 1934 altersd the piclure, increas-
ing production costs considerably and making the many uncertaintics unbearable, Many PIYs were no longer
profitable and were sometimes abandoned, especially in the middlc and upper valley, where resources pener-
ated by cmigration provided an alternalive and surer income.
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As in the case of mast irrigation schemes, Lhe State allocated plots to the farmers on the basis of household size, |
regardless of pre-cuisting social hievarchies. Yarious studies in the middle and upper valley have shown that, as |
the irrigated arcas cxpanded, differentiation aceording to social status began to break down: each household
had access to a plot (including captives, a small socialf revalrtion in itself), while some better-off househaolds man-
aged to accumulate soveral. The studies alse showed he existence and development of various farms of tem-
parary transter of plots, involving as many as 25% or 30% of the plots.

Very isolated and accessible only by ferry or canoe in the rainy season, Mboyo village is focated an Maorphii
island, @ strip of land between the river Senegal and one of its branches. In a region recciving approximately
400 mm of rainfail per year, it is heavily dependent on irrigated land along the Senegal river. The main crops
are rice, grown on irrigated fields. Households formmerly would combine seasonally flooded waafe plots with
upland larms, livestock, trade, and migration, Now cubtivation is largely focused on PIY land. The arca available
for eullivation is small, especially as the seasonally flooded basing where the village grew sarghurm arc on the
Maurttanian side of the river to which they have been unable to gain aceess since the dispute between Senegal

<3 Weliaye, 1.C,, 2007, Dynamigees rgolatoires de trausferts temmporaives of difiuitils o draits e I ferre & Mboyo et & Gede Wire
[Podar, Sénégal], GRET/IIED, B p.
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Table 11, Institutional arrangements for accessing fand In Mbooyo, northern Senegal

Name of
amangement

Parties involved

Type of Yand
and crop

Terms= and canditions

Lingonditional
leans, becore
requenl given
rise in

Belween kinand
neighbours.
Twpically mizrants
loan land to cthers

lerigates| Janel in all
siles, and alse dry
upland jeed fields.
Croaps include rice,

Acoess, managerent and control over land, plus reapient
can let gut tnthird parties. Recipienl expected b make
2ills bo landowner's family, prvide help, sech as hoose
repairs during landowner's absence on migration, attend

during their absenre farnily rituals. Tenard pavs tithe, or gssakal to landowner

after harvest, Agreement is usually witnessed.

outrmigratinn. aninks, okra, maize,

Sharecropping, | Traditionally Imigated plots for | Rights to farm land for one or several seasons (6-18

FEPECCEN, heberoen noble rice cultivation, morihs] but never exceeding 24 months, sinee this

MEans you landowners ard provides grounds Tor land laim by tenant under

wark, we share', | former captives. government legislation. Harvest shared once waler fees
Kow involving GIE hawe breen paid, Innermal years, 1073 to Tzndowrer far GIE)
and ase seekang and rernainder to tenant, [0 bad years, ohe tenth to the
lznd. landowner.

Rental, fewaes, | Land seekers irrigated plots for | Fental fised in advance, at 30, 000FCFAfplal of Odha, per

Camman in include women & rice, okra, onions. | season, Gral contract, agreed with leaders of Lhe GIE, anrd

GuiadéE wra 2, PLELEETSE FICTT, Wy 1 ancluded i frant of withesses, Rental agresd for one

where 250f 54 | find this an easier season with renegotislion. Ralionale for rentals in Guéde

plots are rented
ot Mot found m
M brcocees,

WK - GIE trying tn gain cash far e payiment al
pulslanding loan to THCAS, the government s credit
agency for ageiculiure.

means W gain
aceess ta land, if
they have the cash.

and Mauritania in 1989, Irrigalion is recent: the seven schemes at b bovo were Duilt behween 1987 and 1480,
just as the roll hack of Lhe Slale was beginning. Each has an informal producer group, while the GIE (Economic
interest Group, a feral slruclure needed to gain access to credit) covers all the PIVs, Atotal of 279 plots, of some
0.4 hectares each, have bean allocated. A private scheme was set up al the initiative of the yoeng people and
has 270 members. 1L was then taken ouer by the “old people” who have plats there.

As in the rest of Lhe region, the rate af cxploitation of the PIVS varies substantially deponding on the soil, the
quality of Lhe Tacililies and 1he economic context: schemes on light sofls are not suitable for rice and the farm-
ers try to grow vezetables there, when thoy @n find an outlet, PIV 6 in Mboyvo was only cultivated for one seasan
{the 1991 dry season). En 1999, the & pumps had broken down and some PIVs were flooded. Problems wilh
access to credil and markets have encouraged some farmers 1o lake Lp contracts for credit, seed and transporl
tor markel with vegetable traders from Dakar, far production of okra.

Contracts
Since Lhe PIvs were first sct up, a considerable number of plot transfers have taken place.

inferitanee, Some plots ave been passed on (35 of the 279 original holders having died between 1989 and 19999,
Transfer to the heirs (who sometimes share out the plot} is autematic, even though it is never legally registered,

Lomis. Because of absence {emigration 1s substantial) or temporary incagacity, some plots are loaned on an un-
cenel itional basis to 2 close relative from anether household3C. However, it is always up o the plot halder [the

30 Tha Haal pulasr Tamily organizalion rmakes 3 disdnetion bebween the gefy, a redidence unit in which thare may he several
households fgenerally brothers and their sons), and the fopee, of production ueit which usually comespends 1o the pelygamaous
househald, When = plol is cullivated by another member of the fopre duc ta the absence of the kolder, there is no delegation
[same production unit, same granaryl. On the other haod, when Whe fopre had only one man, his deparione leadls te the plot being
loaned to another foyre, aflen in exchange for assistance to the remaining moembers.
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only one the group deals with) to pay the scheme lee, Faced with the lack of rain-fed or scasonally flooded land
and inadequate remittances from emisrants, it seems that there are hardly any holders chansing net to culti-
vate their own plots and parting with therm under indirecl entitlement arrangements.®1 Those whe have sey-
eral plots can hire paid labour, if they have access to remillances, such as the father ot A.B. Ly and M_E. Ly, bath
of whom have |eft to seek work elsewhare. He has eighl piols including those of his sons, who send him money
Lo support labour hire costs. Those holding lane wnder such arrangements may also ket it out under rempeceesn
Lo others. There are no formal contracts associated with these asreements, Becipients of this land face certain
obligalions vis-3-vis the farnily who has made such a Inan, such as Lhe need to make gifts and help with certain
tasks. These [orms of transfer have become of particular impartance where there is a signitiant level of out-
migration,

Share-cropping. The majority ot transters result from the GIE's intervention in land-use management, which is
neit legal but is common. 32 Such transters have followed a variant of fariner share-cropping arranzements (rem-
peceen. in which one third of the harvest is given to the ‘land-pwner', The irrigation charges (redeva bee) marsl
b paid out of the harvest before the share of the crop takes place, In case of very poor harvesl, the fa rmer may
try and renggotiate the share which must be paid to the GIE from one third, to one tenth (Lhe traditional slamic
tithe, or assakaf;. These sharecropping arrangements are witnessed by members of the GIE al Lheir annual as-
sembly.

Rentals (known locally as fwaash, In Mboye, rentals are forltidden. The GIE in the neighbouting village has also
heen faced with a high level of indebledness amongst its members, and decided to let out [and within the PIV
to those able to pay rent, The GIE has haen given until 2007 to repay outstanding debts of nearly 12 m FCFA. 1t
was considerce by GIE [eaders that rental would be likely to bring in a larger sum than letting the land out an
o rempeecen Basis. As a result, peaple fromm neighbouring Meoyo can come and farm rented plats, available at
750FCRAfare {equivalent to FCRA 30000 per plot {04 ha)fseason). nhabitants of Mboyo and government offi-
tidls rent plots there. On the Guéde Waro 11 PIY, 25 of Lhe 54 plots are rented, B by people fram Guéd € Wura, 16
by people from Mboyo and 1 by a government official. There is fust one unconditional lean.

Evolution of Arrangements

Land management throughout the vatley has been completely restructu red over the |ast few years, given the loss
of seasonally llooded fields in Maveritania. in 1989, and the eslablishmen| of the various village irrigation
schemes, The arrangements which predominated in flood retreat or even rain-led agriculture disappeared alung
with the areas in question. Apart trom forms of adjustment bhetween families {oanst, the growing ascendancy
of the GIE is the mosL striking asped. In Mboyo, the first cases of delesation of rights by the GIE involved the tree
nurseries where crops have been grown (but the area is very small). 1t was apparenlly in 1992, that the GIE
began to take on responsibility for land-use on plots that had been abandoned by Maurilanian farmers [rom
villages Incated an the righl bank, Following the dispote betwieen Senegal and Maurilania in 1989, they were
no longer able to come and cultivale them, so the GIE took back the plots and entrusted them o farmers who
were already members of the group, against payment of onc-third of the harvest, At the same Gme, mediocre
yields and increasing production cosls led to problems of indebtedness. The GIE, which receives credit in Lhe
name of groducers as a whole and is guarantor vis-a-vis the credit institution, is abliged to make aood payers
liable for the default of others, This silualion led it to suspend the right of use of indebted plat halders and pass
the plot to sememne else for so long a3 Lhe debt has not been repaid. On the Mboya 4 PIY, 11 out of 112 plots
fall imto this category. This method does not solve the problem of arrears, but prevents it from getting
worse.337This powcer to distibuie plots is, in addilion, a socio-political weagon in the hands of grou p officials
who choose the new heneficiaries, thereby exercising local patronage. The GIE has also parcelled out the tree
nurseries in the same way.

31 somglhing which does happen in the Matam azea, furlher upstream, whare households receiving ragular remittances and
having several plots do not oullivate all of them.

Somelhing sirilar has been ohserved om the Mogtédo gravily-fed scheme in Burkina Faso (Burgeat & Deram, 15909).
At the Office du Miger (Wali], village: associations have a recognized role in this regard. Modalitics vary [rom place to place-

I Maglédo, Burkinz Fase the new holder must pay off the debts of the previous user and pays just the nermal izeigation
charge, miaking this a farn of pledging orzanized by the group.
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| Growing ascendancy of the GIE an the PIVs - the case of Mbeyo 3

Al the Mhbove 3 PV, during the 1989 rointy seasodl, Hghts were transferred aver six plots, four due ta infren-
wInee ard two as loans to the holder's father becalise of emigration. Five people abtained culbvalion mehts
from the GIE, including 4 for the tree nurseries fareas of 0.8 to 012 ares) in 1882, the pasition of the two
fnaned plots and the five gramted by the GIE was stiff the same The GIf aflocoted nine plots befornzing to WMo
ritarians and three additional bree nurseries, otalling 485 aut of 40 heddares. In 1996, ten plats were alfo-
coted, half of them to the same users. Onfy one was stilf cutfivoting the tree nursery, the others Roving given
Uy becowuse the area wers 0 sraafl, i 1998, one case of delegation Between users was recorded, the crop Being
stared equally by ifie iwe partics, Fourteel plols were transferred by the GIE. Four of Ure beneficiories Red
been there since 1989 or 1992 and aofready el two ar three plots, thus accumualating evert miove, The others
were new, ivstraling sorme rotation of bencficiaries of GIE plots, alongside a hard core of well-off pecple,

Difficulties and Conflicts over Land

There were few cases of condlict inmvolving these forms of delegated righis of access to land in Mboovo, A few in-
formants noted that indefinite loans of land can cause difficulties when the origingk landowner relurns and wishes
to reclaim the plol So lar as rempegcen and rentals are concerned, those gaining rights of use are selected and
named at the annual assembly of GIE members. The main risks involved relade o the returns gainad fram the ir-
rigated plots, which depend an the kind of soils, the crop grown and broader econemic and market conditions. It
is these risks of low return to irrigated agriculture which place the GIE in & dillicull position, due to nan-reim-
bursemenl. of loans, and which have led to the GIE taking responsibilily for allocating and withdrawing land.

Role of Government

tecnrding to the 1964 [aw on the National Damain (Domaine Mationad, all transfers of land (whether temporary
or permanent) are officially illegal, The fundamental political ohjective behind the law was to shift power away
(rarn ald established nohle familics, and open up access to fand lor less powerful gronps —Jormer slaves, woimen,
etr.. However, in practice, the law had only limited impacl given Lhe strength of cusiamary institutions on the
around. Moble families were able to retain power through domination of new institutions, such as the rommu-
naité rurale, and the GIE. Implemented in the river valley as of 1980, the law has given power to allocate land
Lo elected Rural Gouncils. This was meant o be done in accordance with prindples of mise en valewr, with land
taken from those who arc nat putting it to productive use, The SAED (the state enterprise responsible for irriga-
tion development in the valey) set up PIVs without the necessary legislative Instruments. Subseguent changes
brought inta being irrigation groups, which collectively received land allocated by the Rural Council. Each indi-
vidual farmer, thercfare, anly has an "aliocation™ derived fram this structure, whese legal status s ambiguous al-
though it is registered with a list of group members, In the case of GIE Mboyn, all land allocations are subjedt to
the agreement of GIE leaders.

The tenure status of plot holders within an irrigation scheme is thus ambiguous from a legal point of view. Under
local rides, allocation is a matter of & permanent, transmissible right of appropriation, provided the holder has
maintained good relations within the group. Local standards do, however, determine which forms of transier are
considerad legitimate. |n some places, rentals are forbidden, whercas they exist in neighbouring setllements,

Senegal is currently reviewing its decenlrabisation policy with a vicw fo establishing new commmunes nurales in 2002,
These communes will have revised powers with increased authority in several areas, including land. The role of the
GLEs in controlling access to irmigaled land along the river valley is likely to face increased conlesl with the estab-
lishrient of new structures of local soverniment seeking to exercise their new powers, The position of derived
rights of access to land will thus depend an the interplay of these various structures operating at local community
and commune levels,
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PART TWD 1 Megotiating Access ko Land in West Africa

CHAPTER 1.
DESCRIBING INSTITUTIONAL ARRANGEMENTS

l. GETTING AWAY FROM SIMPLISTIC CATEGORIES

Each ol the case studies identified at least five and sometimes more than ten different armangements, with owver

thirly vagi tictrs. Such diversity means that the classic categeries (gift, foan, rental, share-cropging, oic) are of lim-

ited use:

* Lhey comvey only suone of the arrangements encountered, leaving aside any that do nat correspond to these
farms and giving only a partial picture of actual practice;

= at besl, they are archetvpes that do not convey the actual content of the arrangement (how is the crop shared,
on whal basis, whal are the delailed clauses?) — yet it is vital, i seeking to understand the role these arrange-
ments play for e parties invalved, 1o know the clauses and terms in detail;

= at worst, these tenms are Used in a careless way (0 describe arrangements which are substantially different in.
nature and thereby give a misleading picture of the content of Lhe arrangements they are supposed to de-
seribe. This happens when the term “traditional loan” is used 1o describe both the allocation of a right to clear
open bush and a loan of already cleared Tarmland §in Lhe Tirsl case, the "laker” oblains the righl to dear, car-
ries out the act which transfarms the bush.int farmland and obtains rights of appropriation; in Lhe other, the
right of cultivation already exists and it s this right which is transferred on a temporary basish; 35

» these standard terms cannat fake account of the mixed and ambisucus forms of arrangement which evolve over
time. :

when attempting to describe tonure arrangements and their actual content, the conventional terms used, whether
in French or English, can be misleading. Any study which takes an 2 prior typology of rights —aift, lvan, rental,
sale, eic. —as its basis is likely to bo incapahle of rendering the reaiity, This raises vital issues about how 1o iden-
tify and describe these arrangements.

It is essential to refer to local terms: this is what gives access to local thinking, making it possible 1o have a dia-
[ogue with rural people. The terms are often meaningful (&5 fempeccem means “you work and we share”; sissa
siguity means "new settlement™,. This is not, however, sufficicnt:

+ the terms are not necessarily deveoid of ambiguity: they do not describe the predse contant of the arrangements,;
the same term may be used fer arrangements which look similar at first sight, but which are aciually signifi-
canthy different; in pledging, {for example, the torm “guarantecfghoba™ used in Cate d'lvaire refers to different
things in different areas (Kané, 2000): in Zzhia, the borrawer must reimburse the capital in order 1o get back
his plat and the cultivation rights granted only pay the interest on the loan, whereas in Bodiba, the plot is
pledged for a specific period [usually 2 years) and the crop produced over that period is intended to reimburse
the entire loan, both interest and capital.

* unless a transkation is given, to speak of “rempecaem™ or “sissa siguily” makes any comparison ar generatization
impazsible, One can only get away from locally spedfic classifications to the extent that mare generic tarms
based on aoceptable simplifications can be found to ctagorise arrangements.

For example, Healpulaor farmers irt Senegal have'fmpurted the term Tempeccem imba irngatfor scherres, o
desciibe wial happens wheh GILE Iokes one-third of the Rorvest in return for transfering cultivetion rights
over g plol whose holder has Been suspended for nal poying bis dues, This Ras little in common with the tra-
ditiohafl arrangernent belwaen two preople (A flood retreal farming sysferts whare no inputs are wsed.

F4 11 addition, Trom a striclly legal viewpainl, one cannot speak of "ronlal™ unless there is "ewnership”, This taises a particular
problem in terms of terure policy, because local pradice, actual amangements on the ground, and customary Fights to land are
alten ol recogmiscd tnder formal Faw fof, parl 1E gnd annexs 1),

35 ¢ the difference hetwaen sigeerfy and singwely in western Burkdna Faso [Parg, 2000].
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1 Ghung, fheve are three variations an share farming, known as abusa, aovering completely different arrange-
Frerris: o work contract on on exising plantofion {abusa labourer), sharecropping rvolving the establistrent
and subsequenl maimtenance of the plamtation (a2busa tenant) and, firalfy, o cortract jolndy o sel up g plan-
Bt weilth subseguent shoving of the plantatian ford (abusa land tenant) fdmanoy, 2000

Il. METHODS TO DEAL WITH COMPLEX AND DIVERSE
ARRANGEMENTS

Anarrangement to delegate lenure righls relers to an agreement hetween twa parties, who have different but com-
plementary assets, inchrding kand, From an economic point of view, this isa form of institutional arrangement, de-
fined a5 a specific pattern of co-ordination belween economic units (Davis and WNorth, 1970). However, the economic
logic of agrarian contracts is usually deeply embedded in a web ol social relationships and networks. Similarly, while
co-ordination hetween contracting parties relates to faclors, such 33 land and labour of course, other more spe-
cific clements may also come into play,

For example, cultivation in the groundmn producion area of Senegol Ras oz beert Based ot e irsliliiio
af sama manila {navétanat in French): & seasoma! rigrant weorker 1ooks for serheone t0 provide R with
bowrd and lodging and allacaie an individual plat, In exchamnge for \abour dUHng the adlfvation seasor. For
the host, the limiting factor is fabour, "the success of the contract rrainly deponds ot The amotett of Tabotr
He can abtair from the samalaa® (Robertson, 1387:222}1 For the warker (navétane), The qifr Is 10 mogatiabs
a poad gualily plol, grcess b secds and good food duwring the seasan, so the state of hs hosts grarnary is an
impartant paraimeler. Negolinlion primarily concerns the division of fakour betwesn his hosts fields ond his
owh piot (method of calcilation: by day, half day, ete,; and distiibufion): the share-out varies sufstantiaify,
afthaueh “there was, of that tirse, & very gereral trerd fowards thres days work for the host instecd af four,
Feflecting the groving searcily of smigrants” (iderm: 2230,

The main features of such arrangements are: 2

- the extent of the rights granted {native, duration, renewafl; they may simply be cultivation rights, orinclude a
right to delegate to someone else; they may refer only to food crops, or to trees; there may be restrictions [e.g.
ban on investment):

- the contribitions of eacht party to the production process; who supplies the labour, inputs, etc?

- the division of responsibifitics in the productive process; who Lakes decisions?

- forms of remuneration and how they ave paid; is Lhere ramuneration in kind, with crop sharing — or sharing of
some types of crop, before or after payment for inpuls; flal mle paymentin cash orin kind at the beginning of
the season; help provided or not during the season; rermimeralion through allocation of an individual plot, or fur-
ther division of the plantation?

- arrangement based on contract or comvention; 1t is important 1o distinguish lwo dimensions which may usoathy
be found in any system of delegating tenwre rights: i the arrangentent is said o be *contractual”, when there s
negotiation of terms between the parties concerned or (i) “conventional™ ™ .. @ convention is an arrmngement
which sprngs from social interaction but which s seen by the partfes In an objectified form ... objects and rufes
impose themsehves on people in the present time almaost 0s @ foregone conglusion — the social conditions wiich gave
rise fo them having been forgotten” (Dupuy et al,, 1989 145 The "conventional™ dimension of systems o dele-
gate rights reflects the fact that some of the rules simecturing these systems are considered by Lhe parties as given,
nolLsubject to negotiation and may not have a "rational explanation” [Colin, 2001);

- procedures for seiting up the arvangement; verbal or written, with or without witnesses, whether ar not submit-
tedl o authorities for recognition;

- howr “conclusive” the comfract is; are all issues related to its pedormance predefined from the outset, or are
STHTIE aspects left open tor negotiation during the contrad?

- systents for checking that cormitments are filfilled and ensuring co-ordination between the parties; dlauses
aimed al reducing the risk of opporfunistic behaviour and methads of maonitoring compliance with the rules (a2
the awner visiling the plot regularly).

38 Fora more complete description, see the data protuction guidelines alkached in annes.
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Undetstanding the lunclion performed by these arrangements in a given conlext alse means describing:

-the type of stakeholders imvolved feronomic and social status, relationship between them, reciprocal socfal
ehligations); some arrangements may be made between indigenous groups and cutsiders, or exclusively be-
Ween indizenots parties; between farmers well-endowed with land and landless farmers; depending an the
type of contract, a party might look cither for a velative or for sumeone with whom he had ng previous relation-
shipy

- the production factors available ta eoch party and the “marfet” feativres of those fartors, as well as the abjee-
tives puvsted;

- the type of land ar crop to which they relate; some arrangements may be specific toa given cultivation svstem
due tg its partioular features or reguirements fertility, equipment, know-how); e.g. the tomato fema in Benin, be-
cause of the investment in inputs and specialist know-how, or Lhe loan of a plot to the owner of a mator pump
far market gardening: 37 they may reter to the crop But nol Lo the trees on the plot, o vice versa, as in southern
Benin;

- spstems for managing any disagreements or confiicts: whether or not arbitration bodies may be approached
and which ones.

i Swmithern Benin: inferpiay between three iypes of resosrees (Edia, p.22)

"There are three categanes of resoliree — land, palm trees and faflow — in relation fo wihich various types of
tenure are defimed. A ehistinction is drawn Betwesrt grable land and palrm.groves, the two beins ofrnost alwors
dissaciated in tenure arrangermments, Egoh of them is delegated o different porties, On the basiz of the sepa-
ration Bebween land, follow and patm sroves, faur Dpes of FHgirts ta use resources may Be distinguished) cul-
tivalion rights, righis Io [oke poltn puls, Hohis to prodice palm wine and rmehis lo lake green wood (for fish
farming, firewoad, ete,). The Fight to produce palnt wine is considered o be precious arkd 5o gside for the plor
halder. On the other Band, the HEht To fake Auts (s shared between the land wier and the owner. Enfoment
af the right (o take wood [s omfy possible wien the fanmer has purchased or renled the land, These warfous
wse Fightys oy Be combined at different levels depending on the skatus of the porties and the be of arrenge-
menl newoliatae,

Arv analsis of derived righls mast pay pariciiar atention to the mechanisms for enforcing the rales, Any agree-
ment between parlies raises the question of how to ensure that cormmitments are [ullilled. In the case of annyal
rendal, Lhines are relalively simple: once the fee has been paid, the risk for the ‘tenant’ is that he might not get access
to the plol he bas rented and, for the landowner, that the tenant might refuse Lo relern the land on expire of the
coniracl, or mighl engage in enviranmentally destructive farming practices. The proflem of enforcement is po-
lenlially more delicale in the case of contracts involving crop sharing and aerlal assistance: such as risk af frand
whten shiaring oul Lhe harvest, ete. This problem can be eliminated or reduced by a whole series of devices: trust
belween the parties. clauses restricting apportanist behaviour, making the commitment in the presence of wit-
nesses, ellective regulatary mechanisms (arbitration, sanctiens), ete.

Carseguently, procedures for negotiating and validating contracts, as well as recourse t arbitration systems, are
important aspects of arrangements that need to be analysed, The way parlies get together (do they deal direct or
thraugh intermediaries? How docs anyenc know that such and such a person is interested in loaning or borrow-
ing a plot?), discuss the terms of the agreernenit (choice of plot, dauses) and condede the contract (in privage orin
public; with or without a ceremaonial giftt— drink orwhatevar; with or without withesses: how many on cach side?
who?) can be revealing. Prooedures for validating contracts (witnesses, resort o local governmet officials, draw-
ing up a paper contract) may be spedific to each type of arrangemenL

Furthermore, any arrangement involves a relationship between the parties and is never independent of the broader
social ties that bind them. This is obvious as regards “traditional” [orms of allocating cultivation rights, where
acoess 1o land and patronage are closely linked: it is by entering inla a patren-client relationship with a locl in-
habitant that an outsider gains access to land. Howewver, this alse applies to more monctarized contracts, where
commercal production is the essential dimension; entrepreneurs borrawing land for market gardening in Burk-
ina Faso {Faure, 1995), tomako ferma in Benin, ete. Any tenure conlract <an inchide “tlauses unrelated to land”
(Chauveau) of 3 more or less explict nature, dealing with the varieus services that the parties owe to each other.

37 Burgeat and [eram, 19949,
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I the case of the “navélanal” in Senegal: “the long and dose domastic assodiation of the twa parties sirrounds the
Basic ambiguiies of thelr refationship in coraplexity : they might be fand have been} described as landiord and tenart,
patron and client, father and son, favmer and Inbotrer, ar collaborators In @ foint entreprizse” [Robertson, 1987 «
222), Economis theary now takes account of relationships hetween stakeholders as an impontant factor stahilizing
arrangements and reducing opportunistic behaviowr.

Finally, with regard to hoth the coonomic and sedal dimensions of the contrac, local theory and actual practice
rarely coincide. Whon a rescarcher first trics to tdentify existing arrangements, what is described will correspand
to the Incal norm: "W have such and such an arrangement here, this and that happens™, It is unusual to tind prac-
tice fitting this norm exactly, particularly when the “contractual” element is substantial, Mereover, where cincum-
stances are changing rapidly, some practices may ke commen and indeed widespread despite heing contrary to
the local norm, which is still the explicit reterence. | his applies to some menetarized transactions, when they have
|ittle legitimacy, such as pledging but also, guite often, simple commercial ketting.

Picking out the actual content of arrange ments, identifying variants, understanding Lhe reasons why parties un-
dertake a particular arrangement and identifying facdors ol insecurity or conllicl are all imporlant, Bulil one wanls
tor do more than merely make 4 list, it is necessary 10 enguire inde gractices, question 3 sample of people involved,
analyse the condenl of Lhe lransaclion in any parlicelar case and see 10 whal exlent practice is in line with norms,
[ 15 Lhen extremely useful do pick oul any discrepancies and analyse their causes and consequences,
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CHAPTER II.
THE RATIONALE AND EVOLUTION OF ARRANGEMENTS

The varicty of arrangements observed in each study area (between 4 and 15, including variants) reflects particular
tssues related to the farming system invelved, the social history of the region and specific features of the crop sys-
toms. For instance, there are no forms of share-cropping in the cotton zone of Burkina Fase, whereas this is an es-
sential arrangement in the plantation zone in Ghana a2nd the farest arca of Cote divoire. Nevertheless, the
arrangements can be grouped together in several major @tegories (Section 1). Each brings a larger or smaller
number of parameters into play in a particular combination and is a response to a broad range of isues,

In a given context, each arrangement is designed to meet onc or several requirements from the point of view of
both “giver” and "taker”. It is by locking at the fundions fulfilled by the various arangements, the significance of
ditkerence clauses in refation to those furictions and the reasons why a particular stakeholder secks oot a particu-
[ar anangement that the rationake hehind the choices made and the reasons for these spedfic clauses become ov-
ident (Section 2}, Such analysis is a precondition for any more general discussion if uniounded assumptions are
to he avoided.

This does not mean assuming that all arrangements are entirely to be explained in terms of their functions. In a
Liven conlexl, Lhe range ol institutional sulutions is more o less exlensive and meels requirements to varying de-
grees, Il also evolves, bul nolalwaws in parallel Lo changes m the conlexl. Dependmg on econamic and social po-
sition, the balance of power and pressure or land, neither parly necessarily has access 1o the type of contract he
prefers, Thus the gap belween the contract destred and the one ehlained may be substanlial. Finally, the rangs of
arrangements available in a given region al a given Lime is not immutable, Loaking back ever hislory, significant
thanges can be seen (cf, case stdies in Farl 1), Whal are the dynamics of the arrangements and the processes
whereby they evolve and adapt? {Section 3).

I. CATEGORISING ARRANGEMENTS AND THEIR
CHARACTERISTICS

Open-ended Loans

Acertain number of “traditional” arrangements have the same rationale: an “outsider” requests land and the right
to sctilcin a given village. He enters into an alliance, for exarmple by martiage, or as dient of a family head, who
becomes his patron and offers kim, or negotiates for him, land to oultivate. In acknowledgemnent, the "tenant” gives
3 few bundles of maize or millet from the harvest cach year. For the land or village chicf and even for the family
head, it means fulfilling the duty of hospitality while at the samc time extending his pattonage. This type of
arrangement, which is more social than tenure-hased in the strict sense, is found in most arcas. it creates relations
of patronage between host and recipient which may then become a relationship by marriage, marrving-in bring
4 Tavoured way of consolidating onc's position within the host lineage.

The insiitution of guardianship

Guardicrship fs o charaderistic featurs of the “moral economy™ af African peasant socicties, Amyone bene-
frtng fram devived land mghts, or even from customary "sale” of land, contrads @ permanent dufy of grati-
tude bowards his “guardian”, who becomes his “father” or “polron®, even If iRe Rewconter Ras resaurces ond
socte! copital far beyand anything available fo the small farnter wha “sives™ the land, This gratitude tokes the
form of a fee, wsually symbalic, handed over when use rishis are granteel, ghving pavt of the annual crop o
the puardion, or contrbuting toweards the guardicin’s expenses when the latter hos o cope with particulor
socto evarrts (death, furerals, efc )} or has financical problems, This “debl of gralitude” ta the guordiar, which
passes from zeneration to generation, = usvally acatowledged by miigrarny provided that puardions’ de-
mrcnels revnchinn withinm lmits,
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The comtent af this “traditional” Institution has, hawever, changed considerably, depending on national and
lacal cfrcennstances, as a result of the changing demmand for labowy, the growing manetarization of dues
oued ta the guardion and the influence of natianal poffcy on devefomment of rural aregs. For example sub-
staniial flows of settlers have opened up vew areas {pioneer farming), in the forest zone of Chte o haire and
the southern regions af Burking Faso. Faced with admimisiralive ard political pressure supporting mass seid-
Hement of migranls qfter Indegendence i Cate d'vaire and, befare that, tn Burfing Foso, the oriinal irl-
hobitonts of hese oreos attempied to refain o modicum of conéral over the fond alffocated o ouisidlers™, in
seeirre as for as possible, Io mainlotn he fnsiicelron of “pucrdianshie”™, as in Cole dPivoive,

th the forest zone of Cate o voive, moey differait factors carne Wogether, i the corttext of axtersive clltiva-
tiorr of coffee ad coooa plantations, to nake gUardianshie g cormplex institlation and o strategic lssue after
thdependenos i fts traditfonal @uise, e guardiansiip sesterm enalled migrant planters front other parts of
Cifte a'fvoire to setlie i the forested eastern and Westerrr parts of the countny even Bofore indeperidencs, fe-
cefimg “gifts™ fmccording to the lacaf namey of Jand, which also imvelved social ciifgations and Fegitar ser-
viges on the part of migrants, although nor o an explicitly contractual basis, Even before independence,
howiever, there was a growing tendency an the part of “guardians” o put these “Froral” oBigalians or o -
tractual hasis in the farem of rent (in cash or kind)

I The expansion af plontation cericulitve requived 0 huge labour force [from whet was then Upper Volta, but alsa
Jrom idafi and Guinea) ta be eraptayed by bath lndigenous and migrant plantation cwners. I onder to atiract ond
sebain such fabour, plarntatian owners used the lavd af thelr disposol [equired, in the oase of Boowld ard Agri -
grart planters, frant indigengews groups in e westh ba “seftle™ labourrers im their furn, in evehange for systermatic pra-
vision of fobour, aocording ba different qrraneements (paid ar free, ane day per week o an dermand). At the end
of o certain period, e guardian world affooate a plok to the rfgrant, Bt mat usually from the farmily fields where
the misrant kad previous!y worled. This form of delegaiing refts, wiich s afin to g potron/dient relotionshin, s
cfter described Tocally as o "wiF bul it 15 dlear that Bhis @it hos becr made In exchomnee for eamier provistan of fabour
el for erssislarce o the suordion, it oy differs from custormans “sabe™ in that the Initic! consideration 5 nal i
cersfs, Honwever; i Both coses, Drave s o cfear Irarmsfer of the risft o ocdminister $ae fomd, ot least insofor os Dhe faker’™s
rigttt fo parss oF and transfer it is nol sebsequenty chalferpeed as long as e pucrdianshtip Sinkoee i retoined., Mow
that Indipenous srotiers ke challenstng Friprants’ ienure Hehis it Cile dheoine, the Telter qrmes That De fobotr ard
“qssfstance” previously provided to the guardion are (e equivalent of o safes brnsaction,

Firaily, Bovermnenl prossure to Seltfe™ outsiders, espedialy Baoulé, was very sirong after independernce, and
resutted in the widespread instiitfonalizalion of guardianship vis-G-wis “oulsiders”. The Government nade
Expalicit reference o this fraditional institution to persuade ool people to take In their “Brothers™ from efse-
whare in Dite d'fvoire oF West Afrfog who were sceking fond, Unabile citficr apenly & appose the sellfement
af wgearts, or to cara reat explicidy froe ft (He Goverrrment forbids ail focs i respedt of land beloneging for
the State, while deceeeing, that “ond betangs 1o the Sy, the only way Reigerous partics could retaln a ok
fewrn af comtral over larnd was tn alfocate it under the pretencs of raditfonal geardianship, an pain of con
Hetely lasing acknowledgernent of thefr rights amd the advantages, however few, of their Shatus as guardians,
Government pressures tended to have a snowhall effect on the process of alieration of lend to "autsiders”,
because setfing “thelr" autsiders on the periphery of village lerds allowed local peaple o dermonstrate their
rantrof aver fand ta neighbowing villages wha were alse caught up in the spiral af tand aftenation 38 A sulr-
starrtial forelp labour force frmainly from what weas then Upper Violta) was needed ta establish and maintain
focal lond-owners' plantations, leading in tura ta substantial arveas of land being granted to thera.

As new generations of both guardians and migrants come alang and land pressure increasad, the locol rules
BOVERAING guardianship have undergone considerable chonge. The prowing feeling on the part of yoursg
members of e indigerous canmnunity thot they are fadng o land shortage for which Hhey are not respor-
sibfe, hos combined with the fact that migranis are tired of being bomborded with requests from their
Fuardions, while [he cost in morekary tevms of fond transfers sl within the guardiarship framework) hos
reached a very fish fevel, As a rsult, puardianshin has beoome a nrafter of permanent negotiation, whose
aultcare depends an the overall polificed context.

38 i rking cut land cantrol by setlling cutskders i this way bas also besn knowen betveeh indigenous Dneages ahd even willin lineages.
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Currenily, the politicel context in Cote d'fvedre, contrary o the sitvation in Burking Faso, & very fovaurable

1o frdigenous “euardians”, The new legistation of 1998 pracdludes land-ownership by anyone who s not g na-

tionat of Cote dfvaire. Here "ourstarmany sole” contracts combine a market transaction with the maintenance

af sodial tes in the forrm of guardianskip between contracting parifes. As a resuft of the rew faw righis ge-

quired through conditional "gift" or market transaction are being travsforired irbo derived rights i the fom
I af rental

Arcangerments like this are often lumped together under the same goneric torms "loan™ or “gift™. However, there
ares two fuite disting situations, depending on whether the arrangement in guestion refors to bush or farest thar
has not vet been culivated, or £o land lying fallow. When a land chief takes in new groups, settles therm on a picce
of bushland and autherizes them to clear 1it, making the appropriate sacnfices, this comes ender the heading of
settlernent, not derived rights. The land chief {or cquivalent), has territarial control over an area and the power to
authorize cicarance and hence the transfermation of bush into farmland. He welcomes the new arrival into the
community, authorizes him to set up a neighbourhoad or new hamlet, and allocates an area within which he may
cstablish a landhelding through dearance. Stgwidy is an example of this

siguily in the area of earlier agricultural settlement of Borkino Faso (Paré, pp.17-18]
Literally, “siguily” means "to sit”, i.e. ta setfle, in Diowda. It refotes to apen Bush, In il origina! form (T6l0 sigu-
ily, “ald"”, or “first” siguily), which persisted wntil the 79705, It imvafves fiest generaiion migrants ond goes
throwef iRe fond chisf. A first gereration migrant would approcgch o diabiszo (Roardiant who woeld take
frrm fo the wvitfose cheel amd fond chigf, The lalter wowdld raake an area of bush frorn the village resenves
available for him to clear The settfer wowld be erlilled o cultivate, invest, patier andd pass Lhe fofding on
ter s heirs, The oy restrictions are o senies af yenavof profubiiions: ot seffins dhe fand, ot preclising witch-
craft, ol ekone o wortan iafanded for anotfrer fornily, nol aving sex it the bush, nol preikiag cevlom
woordy species arrd Aol workine afler sunsel, The only coses of expulsion are refaied (o the breach of social
takoos rather thar Lo tenture restivctions, YWen Bush resetves chwirtdled in the 1970s and 805, with LHe mioss
arerver of mnigronls as a restlt of droaghis furtfrer norttn, the fatter were settled on areas of bush under the
conlrof of fnease citfels or heads of forthe THIS i5 "sissa siguily™ (recent siguily), The fond chicl wolld be
irfarmted, but the piot wolld be taken from the fand reserves of o pordicular family who also acted as
guardicn, On top of Festrictions noted above, there [5 also g Ban on pRySical fmeestirient (plomnting trees, dis-
|. Bt wells) and gathrerimg vahts are vestricted, These Hahis may be passed of to Reirs, But it sesrns that the
Fight of the “giver™” o lake boack The land in case of rreed is cledrly exprassed. Forms of sissa siguily bebveen
el amnd nephews cricrged in the 79905 when alf available land had beer taken g I RIS case there
ke Ha PestrcHons,

In this way, some harnlets may e established in the terrizory of other villages and not have territory of their own,
Their chigf tnay, however, manage land in the surmunding area and have the right to accept new residents, There
is ustally an agreement between the qustomary authorities in charge of land, with the founder of the hamier
being granted cerfain prerogatives, The process of establishing new hamlets tends {o invelve sites of particularim-
poriance such as the boundaries of a ternitory on which neighbouring villages may have designs,

Other arrangements refer to cultivated or fallow land and come directly under the heading ef derived use rights.

Singuély (old-estahlished forming area, Burking Fasa)

Literally meaning “Toar” in DMewula, singuély fas similar clauses 1o sissa siguily: the bans and resirickions are
the sem=. The difference is thot [t refers not ta bush, but to falfow lard, in offer word's land where the “giver”
has afready established cuffivation nghts. In addition, this is a temporary arrangsment: “Its like medicine”,
one of our irferviewses said. “You take it when yvou gef sick and stop taldng It when the sickness has gone™.
Singuély esfablishes sooof obiizations fowards the guardian (assisiance ot weaddings, furerals, baptisms, ebc).
The formedy symbolic consideration has increasinghy come ta resemble a fee ir kind, amouaiing lo anything
from o few baskets fo several sachs of millet '

An outsider may only settle it authorized to do so. For “givers”, accormmuodating such “cutsiders” fulfils various
functions;
« increasing the size of the residential group;
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= exlending patronage;

= securing lerritarial boundaries by sellling migranls under Lheir conlrol;

= reaffirming rights aver former falfow dand (Jean 1975); in regions where Ballow land which has reverted 1o forest
falls within a collective estate, lending fallow which one cannol onesalf bring back under collivation is a way of
retatiing control over it theough the intermediary of the tenants.

[ the case studies, the description of this type of arrangement was not always sullicently detailed Lo develop a

precise categorization, There is apparently a set of variations [from one area to anather, bul alse Gver Lime, &2, [rom

el sigonity to sissa siguily a5 above) depending anwhether:

« the arrangement refers to bush or fallow Jand (in the latter case, the rights of the "giver” have a firmer foundation);

= the areas are defined and dermarcated, or the arrangement refers to the seneral direction in which the settler is
free to extend his crops;

» there are restrictions on investment or gathering rights;

+ there is an explicitly stated right to take the land back:

* transmission 1o the heirs is automatic or must be asked far, giving the holding fincaze the opportunity to reaf-
firm its rights;

+ the fee to be paid is fixed or at the taker's discretion. Generally speaking, it seems that such considerations were
essertially symbolic to begin with (a bundle of millet or maize tram the field), embadying the fact that cultiva-
tion rights come From Lhe holding lineage, They may increase and come to resemtble afee it kind or, onthe con-
Lrary, na longer be paid and disappear,

These distinclions are very imporlanl when such arrangemenis are challenged. The legitimacy of the ariginal lin-
exge’s Claims 1o lake back a plol varies subslantial ly depending on whelher the right to take back [and was explicil
or not, whether the nght was passed on several limes withoul [ermalily or the reguest had to be repeated — and
the giver's rights reaffirmed, The gradual social integration of the ouisider, in parallel with consalidation ol ks oul-
tivation rights into rights of appropriation was for & long time a normal and accepted process, alons wilh the [ift-
ing of certaln restrictions and dilution of the “symbolic share™, There is now a lendency [or Lhe original landholders
to challenge the arrangements made in the face of growing pressure on [and,

Attempts at recovery sometimes involve land where any form of charge and mark of dependency of the eser vis-
a-vis the party who originally *gave” it to him have long stnce disappeared, The gueestion is then which legitimacy
should prevail: prior occupation supprsedly gives inextinguishable rights even though it has had no concrete ex-
pression for a long time, or peaceful accupancy, long unchallenged, with no trace of dependency vis-a-vis the
landowner?

i iiger, the Rural Code made it possible for the first time to have “customary ownership” acmawledzed. Even
before the lonw was implemented, this coused many canflicts between farmers and the landowning aristoc-
reey o o who could be ocknowledped as the “land-owner®. The debate focuses an fees payvable, which have
efters frprsedd cored witose disappecrance s supposed B bestify to the extingtion of the rights of the lineage which
had altecated e fond one or lwa gereralions earlier and, therelzy, corsolidation of e rights of appropri-
alfart of dhe corrend wsers (Lume, T993)

Vagueneass aboul Lhe exacl clauses of the arrangement made at the time is used by the protagonists to defend their
interests, pulting lorward Lhe version which suits them. Such wagueness is the result of there being little need to
spell ot conelitions Tar Laking back the land when there was plendy around, or because they have since been for-
gotten. Where there is still nol e much pressure on land and where Lhere is no race for land as in the "pioneer
farming” areas, this type ol arrangamenl reriains the main form ol delepation of rights (&g, inmoch of northern
Ghana), Hsewhere, venwhen the everall arrangement is nol challenged, its content may evolve, The "charme", orig-
inally symibolic and marking acknowledgement by Lhe "laker” thal the righl of use came {roen the "giver”, tends Lo
beoome systemaric and increase in scale, approactung a lee. The Toan™ then gradually drills twards rental, al-
though the boundary between the two Bs not always clear,

The tenure status of different groups is, therefore, determined by the history of selllement, (e way new groups
arrived and the background 1o their arrival.
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Successive waves of sctflement and tepare stotys in Dedom

i Dedomé, southern Benir, lwo indigenous lineqges are descended from the hwoe peaple wha founded the
viflerse crred eomired proliticed power, The First waves of migration which resulted in Dedorrd’s growth come from
the Sahoud arid Adfe arsas it the early 20t century. Patron/client relotionships were estabifshed bebweer
Ihese rigronts ard the ndifenous corrmunity, revolving around fand and labaur. The Sahous and Adfio
wolld hove larkd dntterta un-deared and sufficiently far mway from the fields and otber land reserves of iheir
hents) alocated i themt and, in peturn, provide “gifts” in the form of fanm produce. The neweormers suicceeded
if fess than el @ contuby in becorming ewmiers aof the land Ehey cufbvated and, i addifion, obfiterating the
sians of the orlgingl dependont refationship ar their hosts.

The migra s Wi areived in the 1950s had the same origins as the village founders and have formiy for mar
itall tes with tham, The indigenous cormmunity settled them in homiels on the edze of Dhe village teritony.
Thew logned quite small areas of land to them sometimes establishing twor or three Romlets o benty or 5o
hectares, amateing i Q.7 or 0.8 hectares per fanify] and wsed therm Lo protect the bourtdaries of thelr oo
lective Jandholdings, Despite foviteg breen there for a velatively long Hme, Hhese wigranls hove rpo ooniro!
avier fard, afthough they do have perimanent, transmissible righis over [he lardd they coltivole, Tenure refo-
tions da nat imvalve cash exchanges. Unatil the recent past, these migeams gove aifts and made gestures of ac-
fimpwiedgement ro their osts by wey of gretitude for the foor of Jand made 1o thent, These relationships are
now changing, with owners fending to convert the arvangerments indo shavecropping. Recent nuigramis, who
arvived I the 19805, have ta make do with rembal or sharecropping (Edia, pR 15 & 25)

Fixed Term Loans

This type of arrangement, though commen does not exist everywhers southern Benin, for example), These were
originally loans reflecting economic dircunnstances, designed Lo solve a dhe-ofl prablem of access to land, mainly
for growing food crops.

tr Dfiriri-Koffikro, i fower Cote divirre, the foar af g plot without specilic conditions for the duntior of o

cultivation cycle is the result af o privifesed personal refationship behween owncy amd producer. These inans
| imvolve small plals frarely move than (.25 heclares) Used solely for food production. growing pineapples pro-
| vides substantiol income from which owrers are keen 1o proffc [Colin, 7990 &6

However, open-ended loans may also be foond, including fer cash crops, in cerfain crcumstances.

Free, secare foans for market pardening (Faure, 7995

Arourtd Lake Bort, in northern Surkinag Fase, iand is foarned freefy to contractars engaged in dry season int-
perted morkel grirdening, The open-ended cortract is secured on the social relotionship between lardholders
artef Borrowers wite will nal hesfiate, when they fodl secune, to invest in permanent infrasiructure (canals,
cerrent structureas, ete. k. Others avold such frvestinents for fear af being obliged to leave their plots. The loan
5 free, becouse the owrters reap the after-effects of the fmputs which subsioniially imprave heir ceveal crops
1 the folfewing raifty seascrn.

When pressure on land increases, shorl-term leans may become the rule. Inthe groundnut basin of Senegal (Guigou
el al., 1998) in Yalengza (Marchal, 1983 and West Burking Faso, as in South Benin (Edja, 20000, the shorter dura-
tion of loans seems to reflect & response on the part of local people fo legislation or political slogans declaring that
"lazt bedongs Lo Lhe bller, To prevent holders of temparary rights fram using continuous cultivation over several
years as an argument 1o claim rights of ownershig, the loaning party reduces the duration of the lean or regularly
switches the plots loaned, soretimes at the expenss of maintaining soil fertility. In $érérterritary, Senegal “the wide-
sprgnd system of foaning lond bat broken down and with it the balaree of crop ratation which was alteady threat-
ened By demogrophic pressure” [Raison, 1986, pA7),

Dandonly i western Burkina Fase [Far)
Meaning “Frequest” i Dioula, dondonly fs g short-term Toan which gronts cultivation (ehls alore, Mo invest-
i frvent s permitted dmd the land caarot he passed on. 10 most cases, dondonly invodves IRe Rew gereration
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of rizrants, it is faund in mixed vitlages and migram villages, where fand Is borpowed from the territory of
o rerghboudng village. I the area of earifer agricutturol settlement, fE lasts for two years I the case of ce-
reals ard tree vears for cottondceraal ratation. TRis [z often the arrangement suggestod by g local fandowner
woandirti o crvendd gromting rights of settlerrnent (Siguilyt or on open-ended loan. The cansidearation in Kird varies
From a few bowls fo a few sacks of grain, but there are substontiol secial obiiations. in the pioneer farming
ared, duration 15 3-5 years. There are afea seasonal foans samian dondomdy), arr ad-ho response o o fern-
propa ey farnel shortase,

Shoit-22rm foans in the Sereer Siin area of Senegal [Guigow el af, 1998 790197}

frr the Sereer Sin area of the groundnut production region of Senegal, land is managed by foen Rovscholds,
fineage chiefs retaining the power to realiocate plats in the event of dervosraphic imbalance, for instance
when @ migrant returns. The effect of land loans is to reduce disparities ol farm fevel between avadlable fandg
ared the farm igbour force, bul thie extent of these loarns waries from wilage In villuee and vear to year, Al car
€garies of farmers, induding compound heads, resart to barvowing, There Is o rembal ar payment of other
than symbofic fees whereas, in other Seveer areas such as Mbayar, rentals ethersed in the 19305 The dura-
tion of &he foan, formerfy 2.3 years [corresponding to a crop cyola), (s now alimost afways oRe vear, in arder
o prevent the bercficiary of the loan from wsing modern legislation os g pretest 1o refuse 10 return the plot,
Ties between lenders amd borrowers vary (kinship, orrongements benween neighbours, friendship, belonging
Lo the same refigious Bratherhood, 2o )

Access to Land for a Fixed Fee or Rental Payment

Ine exchange lor a fixed payment negotiater beforehand, the taker has a plat on which he is respansible for pra-
duction, The contract refers to the land alene, the fee being pavable in kind (in which case it fs alien paid at har-
vizst and one may then wonder what happens if the harvest is poar) or in cash (in which case it is wsually.paid at
the beginning of the contract). The amount may be contracl-hased, to be freely negotiated by the parties or come
choser 1o “convention”, when a standard is sct at village level.

Rental in Dijmini-Koffikre (southern Cote d'Wvoire) (based on Cofin, 1990.67)

in Djimini-Koffffre, inforasal reriad, without a contract, covers g crop cvele. it invalves faod craps and, since
the early 19805, piteaples for export. Rent patd for ome Rectare is virttielly the same for d cossmva crog of
fora crop of export pineapples. This mey seem paradaxical In q cofttext of fend scarcity ard beavy dermand,
as ife land is occupied for 13-15 rmonths in the first case and 18-24 months i the secord, 10 fact, an owner's
assets are Hed up for approximalely the same Bme, as fallow after pineapple Borvesting mey be shostered
as @ result of the fertihizer appiied o the crop. Rent payments have risen substantialty with the expansion of
| prrcapple production, from FORA 20,000/ha In 1882 fo FCRA 56,000/Ra in 1985,

The contract may cover a season (samiian faflé in Burkina Faso; reatal of an irdgated plotin Guédé Waro on the
tenegal river), or a cropping cycle {three years corresponding to the scqnence gottonfeerealicereal in Burking Fasa)
or be of variable duration negotiated in advance (zunda). 1t rarcly cxceeds faur ar five yvears. It may be renewablc,
on Lhe same plot or another,

Lallé in western Burking Faso (Fuaré)

Literafly meaning "to measure”, lallé or rerntal carke inta being fowards e emd of the 19805 when off arabie
land fad beert taken wp and there was strong competition for land. It is Increasingly taking the ploce of
laans (dondonly). The terant hos cultivation rigites for o limited period. Physical investrart and gathering are
Torbidden. However, exceptions are possibic in the fatter case depending an the relgtionship betweer the por-
tigs, 1T 5 roinfy migranis who vt land it this way, Bul some foral peaple with a fittle fand avaifable afso
do so. Duration is negotinble, varving from 2-4 yvears depending on the casit reeds af the fendowner and Fis
relatonshiy with the ferant. This affows cotton 1o be growr on the wplands. 32 Prices vary depending on the
type of fand, from FCRA 5-10,000a/vear for sandy soils and FORA 16120,000 avear for fow-Iving danip

39 The crop sown after cotton benefits from the akter-effects of the lerilizors applied to cotton, so two years is the minimnm
peeriod fa take advantage of the effecl of The Tirst year inputs.
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areas, or bas-fonds, Omginally, kent was peid in advance for the whole guration of the contradi, but lessors
are now increosinely demanding that rent showld be poid every vear, Anmual rental samian RIE] frevofes
cerenf praduction on [Fe wplands and bas-fands. The fee is paid it cash and depends an the type of fond,
reinfall and production fn the previous seasor. The contract 15 verbal and made befare witnesses, There are
a few cases of written formalization of lallé comtracts,

when the contract covers several seasans arycars, the tee may be paid on a vear-byy-year basis, or all-in-one a3 soon
as the arrangement is agreed (e.g, zunda in Benin). In the latter case, the “giver” receives a larger sum at one time
while the "taker” nesds o have more funds available. It can also generate greater enforcement problems, Where
there are trees on the fand, the contract aften relates to annual cultivation rights, or the right to exploit the teees
(gathering néré and shea nuts in Sudanian arcas), but rarely bolh atonce, In Benin, where palms are invalved, rights
to the crops and righls to the trees are systematically dissocialed. However, the person who grows the crops [and
thus maintains the plantation: does have a right to harvest Lhe palm nuts. Gathering rights or rishls of access to
other resources fwood, fruit, etc) arc generally set out in Lhe arrangerment. In south-east Migeria, contracts relat-
ing to il palms (fwu-rkuws) indude the right to harvest the palm nuts for one season, against payment in cash,
45 10 Bendn, the arrangement docs not cover the rights 10 cultivate under the trees.

Zunda in southern Benin (Edja)

Funda ks g terant farming confract Bhal gives cuftivation dahis, for a sst, negotioted perfod, (o a tenant
who pays the entire rental charge when the contract is mode. The durction of contracts varies from 290
clltivation seasons (1-5 years), Griginath, the term “aunda® referred to o contracd covering one zun, Le. g
piece of Taltow land. Nowadays, since fallow is increasingly rare, zunda o fonger covers 2un exclusively,
but alse, “andingns land” (ahi-kughban yvava: -3 vears falfow). “Wooded lartd” {avikugban kpodo atin kpo;
3-4 voars fallow} is, however, more sought qfter: it is rove fertile and the wood rermaining after cleavarnce
can be used as firewood ar for “acadja” o cage wade of branches wsed for fish trapping in the laks).
Rental charges depend on the fertility af the soif amd the value of the wood tpon {t: betweaen FCRA 5,000
ahd 15.000/hafvear [twe segsons) for ordinary tand, FCEA 21,000 &0 36,000/hafvear for land thai has
| fain foltow for 3-4 years. Becouse of the scarcity of tand and the probfern of fertility, each famity head of
\ g production unit, with the exception of @ few people who control such farge areas that they can da with-
out rental, cultivates fand ol one time oF another that ke has rented from another farmer in the village,
Zunda pives the tenant the reht ko cultfvate and harvest resources suck as s and wood. it excludes the
right to praduce patm wine, Gencrally speaking, the tenant may hot hand on the rights conferred vpon
kit by o remial camfract, However, there are a few morginal eases of “secondary delegation™ in Dek-
auenou, o few elderly prople, aften tomate producers, rer fond and hand it over ta sharecroppers; In
Dedomé, a peri-urban area, a few farmers act as fond brokers: they rent land and then sub-let it to other
farmers at o higher rale,

The rental artangement is therefore quite simpic, cven though access Lo ather resources has to be specified and
clauses unrelated to the land may exist. The fixed amount of the fee 1o be paid limits regular disputes, Unlike crop-
sharing arangements. the “laker” here must have the financial capacily to pay the ront and cover cultivation gosts.
Even if the amount is small, this can be a problem. Inwestern Burking Faso, the recent move from loans 1o renlal
(FCEA 5410,0000 per heclareh has resulted in the excusion of poor househalds (Baud, 1999 For irrigated land, Lhe
cost of rernting is much higher than rainfed uplands. For example, in the north-cast of Nigeria, a [ive heclare
upland tarm can be got for 5,000 Haira, while this would command only 0.25ha of irmigated land.

“Hiring™ in Bodiba fwestcentral Cite d'voire} [Zonpo, 2000

Rerrtal retates exclusively so land used for food production [with the exception of bonanas ond taro which
ave only produced on new plamtation fandl Mearny imtigrants resort do this arvangernent for food crops: in
the ease af f1en, espectally far maize fthe rai stagle for mmigrams) and rice {in which case, bas-fonds are
rerled); it the oase of wainen, for maize and especially okra, Fot peppers and condisments in general, It Is
wswally the irmgrant who makes the first approach to a focal landowner o ask for land Bt the reverse is
many Mdppening. “Ar the beginning of coch farming season, the Gagow [local farmers] come to offer vs lond
far food craps, We no lariger need to go to them unless we particutarly want o ploce’. Contract duration rost
COMMaMY covers one Aarest. The transactior is Aot Backed wp By o docenent; wilitesses may be used but
this fs not systermatic, Prices charged viry from FOFA 7,500 tn 15,000/ha. In certaln areas, particedarty
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epaho, one Rechare may 2o for upr we FORA 25,000, The duraiiort of Bire may be severaf yecrs, usually two
oF three, i which case the transaction s acked U with g wreilttert docurnert, Mull-vear rentel [s generafly
mensing lewenels sale.

Fronm the tenant’s point of view, rental gives access to land and autononmy with resard 1o choice of crops and man-
agement, Particular types of plats may be involved . Fatloow seems to be parlicalarly mportant, both in souther
Benin and forest areas of Céte d'ivoire. The bas-fanes, for long barely cultivaled il al all, are also now freguently )
rerled out, '

|
[
|
The eirtergence of a renkal market Jor fallow land and hastonds in westcentral Cate d’'fveire |
"Despite pressive on land, it may still be loaned ta owtsiders, althaugh rgch fess freguently than before in
viegw af the need feft by local people fo preserve their londholdings. Allocating fand in exchange for a fithited
iraditional fee, which wos siilf prevalent in the 1970s, hos disappearad olmost evervivfers, Mowaddws, The
payment of a substantiol sum of wmoney, refated to the size and type of the piot, is widespread, but this does
nat mrean thaet the impliclt social eblisalions e disappeared. As migrant formers have planted cocog ofF |
| all the land previously aeguived, o veritalile renlol market in fallow land for outsiders to grow food has come |
| inta befng aver the fast fifteer vears, The armounl of rent pavable s almost standard. AN “outsiders” tse this
system, espectafly those from Burkineg Faso, partly becouse their farms are smaller and they aften produce
food for sale” fCharmvears, 7997 3490-341),

|
|
|
I
In all three rescarch sites in Nigeria, replal of land has become increasingly frequent. In the irrigated arcas of
Sokoto State, north-west Nigeria, renting out seine irrigaled land (heva or sufue) provides a valuable means by
which to raise cash needed to purchase inputs and pay waler [ees on the remaining plots. In the peri-urban sct-
ling of Port Harcourt, seuth-cast Migeria, kwakvwe-oftia arrangements offer a means for people to gain temporary
riwhls to farm and harvest, for a single season, but no rights 10 trees are acquired by this means. In north-east dige-.
|

rid, ward rental contracts, covering both irvigated and rainfed uplands, are usually renegotiated each year.

= e aT

: '.E'."l"g L Tl e s -:*
For Lhe “givers”, money seems to be the basic motivation; ahove all due 1o Farmiby cash fow problems or to mesturgent | ERUARA R
expendilure bul sometimes in order to purchase necessary inpuies for other plots. Rental income provides an alter- |
native saurce of cash in the absence of acoess to credit, as well 25 to other means, such a5 safe or pledeing of land. In
many cases, it is Lhe "givers" need dor money that determines the duration of rental, b several places (southern
Benin, west-central Cole d'lvairel, rental for an annual for is becoming widespread amongst loeal people as a wav of
earning regular income and as a stratemy to achieve greator security of tenure, It provides an allerative to alloction
of land for a spimbralic fee and the gradual transfer of asscts through sades, it reaffinms [ineage righls over land and
alsn ligmits the risk of ownership claims by the tenants. For the "givers”, rental may also bea way of [adlilating conver-

|

sian, at low cost, of old plantations or fadlows into new perennial crops such as palm froit or rubber rees, |

Crop Share Contracts

Acertain number of arrangemenls fealure payment of a fee in progortion to crop vicld. These come under the gen-
eral heading of sharccropping, taken in Lhe hroadest sense40, (ther share contracts are not related to the orop fsee
next section]. Kniowing the type and level of paymenl gives unly a partial idea of the substanoe of the arrangement
or the relationship between the parties, How production costs are shared and the division of labaur in establish-
ing and maintaining crops are essential paramelers in anahsing the broader erapshare arrangement.

Annual crops

These are arrangernents where the “taker” is responsitle lor production and the fee received by the “giver” isa share
of Lhe crop. As the level of payment depencds on yigld, the "giver” is often invelved in managing production to vary-
ing degrees. Going beyond the classic definitions of “tenanl [arming” or "share-cropping”, these contracts can be
exlremely diverse with regard to the size of the share, the respective contributions of the parties {inputs in partic-
ulan} ar sharing responsibility for decision-making an crop manasement,

40 Fpra sy mary of ecotwmic 1heories about share-cropping, see Colin, 1995
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Depending on the fadors in play, this type of arrangement may come close o

= i sirfet tenre relationsitip, when the “owner® has nothing to do with production and simply receives a propor-
tional return;

= o simple employment contract, when he "tenant”, pald a percontage of produdt, is not involved in decision-
rnaking and merely carries oul orders;

« resatirce posling hetween unequally endowed parties, which may go as far as joint co-ordination of tasks.

Apart fram the percentage division of the crop, the parties’ remuncration is determined by two key issues: shar-
ing produciion cosls and control exercised over work put in by the tenant,

Sharecropping and coptivity: a histovie link

From o historical point of viow, shvarecropping in West Afiica derfver] i sorne oases from hastersslave relo-
fiomships, For Instanee, in the Senegal fiver Valley, cosgu (fenan! forrming) had fong Been known, Rem-
pecoarn eferged after emancipation of the captives. Having no tendive Fgies, Nor seed resenves, ior possitility
af paving tenoncy focs in advances, they could amly pet access Lo loodplain land under this arrangernent which
WERS, T Ty case, cRoouraged by the colonial adrwinistration and ofl the more acceptable to the former mas-
ers in that it was mope profitable for them. As a resulf of pressure on land, rempeccem gradually came 1o
be adopted by groups of alf sodial status, including noble lineoges, white cogsu became rarsr, Currentdy,
atmast half of olf flood plain land tends to be cultivated urder rempoccen (Mimdelle, 1985),

o, . "™

Share contracts have [ong been cormon in Ghana. i the 19th cenlury, Lhese contracts were used to cover gold mining,
farming and trading and were alsa found in connection with lishing and Umber production, “They played a not in-
considerable rale in commertial greundnut predudion inthe norh, peppers on the Accra plains, rige around Vola Lake
and shallots on the south-castorn coast; share armngements also play an important role in ivestock farming” {Robert-
011, 1987, ph3). These contracts were based on the principle of sharing costsand yield, either in bao (pbuew), or three
{irfursd) shares. They helped Ghana to establish itself inthe 192405 a5 Lhe leading world producer of coora, since the aon-
tracts allowerl land to br made available to "stranger” famners 1o be converted into plantations, without permanently
alienating such land from the landowner's lineage (Amanor 2001, Hill 1953, Robertsan 1987). Share contracts are still
widespread, not only for porennial spedies, but alse for a range ol annval crops such as maize and yams. The abusg
contract is used for maize, with the “taker™ getting a bwo-thinds share to enable him to do the weeding and cover his
initial fond requircments with a view to further work expecied on the plantation. Cassava and plantains are both
shared half and half, since the land swner is supposed ko supply the suckers as well as the planting eguipmernt.

Lema in sowthern Benin (Edia)

i sauthern Benin, food starecroppms o lenma fderving from le = te cultivate and ma = to share) s move
recent than plantation sharecropmz (Kinnato), Lsed for malze/rassava in parkicular it s fownd imodareas
where pressure o kind has crected o class of fandless favmers, such os the Atlantic, Mong and Ouéme dé-
1 partements. The economic clirncle for food prodiuction i paar. Mafze/cossawva lema receives fitthe imvesirment
and imvolves poor land, Lema Tand is let by efderty farmners wha da not have sufficient fobour pover arid reed
faod ta mieet Faeir obligations to feed the family, For them, Beirg poid fn food i more secure than Being paid
ir rrroney and Raving o By food, THe Gakers ane wstally yoong fanmers who fack funds Lo rermt Tand and afsc
work os lobourers, A third of the crop goes to the owier and bua-thirds to the sharecropper, being divided
L it the freded ol the tirme of harvest, The shiarecropper is ablfoed to advise the owner of the dote of Rarvest
s0 that he may be present or sefd sormcone ta represent him. The sharecroprper 15 entitled to Lake palar muts,
if there are pafrer trees on e plot, He has mg Hght to delegele his cultivaiion SR 10 anvone ise, 1ot over
& menber aof s iy

1 Tomato lema (Edia)

U The expansion of tomate production arund Cuidah has led ta the development of ancther type of lema;
fornato sharccropping, This arrangerent fnvolves temparary migrends from the Adfa plateac, with special-
sl knowledee, and indigenous landowners. It became populor in Quidah fn the late 19805 as a restle aof
Erowing demand for tomatoss in towns and the inabifity of slole enterprises, especially the barkrmpt SOM-
AFEL (Wational Frit and Vegetable Board), to supply urban consumers, Farmaers wishing to draw on the ex-
povience of tomara praducers on the Adia plofeau to exploit Owldall’s position in relation i Cotonou Reed
to rechit scasanal migrant sharecrappers. Tomato lema is unfike cormventionsl sharecropping, as ft involves
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@ crap which requires substantiol upfront payments and specialfst knowledse, The two parfies are more in-
verhved in the joint management and monitoring of the agrecment estabtished belween therm, Cwrers help
Lo robilizs resources, afthough cosis are barme by the sharcoropper, The forrer are wselly focal people -
velved i1 distilling pelrm wine, wito are able to afford ngpfrant payments, They iy (0 keep [he same shove-
croppers for severil seasons, as the migrarts bove the specialist keow-how reeded for successful croppings,
Sokne owrters fiwe 4-5 hectares for growing tamataes and employ Dp To TWenty sharecropepers, The shore-
cropper and Fis farnily provide all ihe mecessary labaur for the various operalions: tikming, staking, weed-
ing and watering lhe plonmis (especioffy at crtical times). Managemeant of the labour force s the res ponsibility
of the sharecroppey; who plany e varfous activities to be undertalren thraiighalt the season,

Rulas on crop shaning are as follows: incame from the first crap goes entively Lo the sharc-cropper 5o that e
may pay produdion costs witich, althaugh ofier advanced by the owner, are Ris responsibilitg For subseguent
harvests faf which there ave normally len), one-third goes to the awner and twathinds 1o the sharecroppar:
| The sharecropper and fifs family live on e landowner's premisss. Sharecroppers are respansible for man-
| aging their own households and often oblain credil [rom their hast ta caver fnitial living expenses, which ore
rrainly food-related. They aise Borrow money Lo buy mineral Tertifizer In other wards, the host does not
simply provide land, but is the sharecropper’s creditor, When the debis controcted are substantiaf ar there are
frequent transactions, the landowaer will record thern it i Book, Al e end of the season, e adds them up
drnd chtains relmbursernent before the sharecrapper leaves the homiet for his home village. 1 s quite corrman
1 JSfor sharecroppers to Be abie to dlear their debts cnfirely after the first three anvests,

Cassava abunu in Bfimini-Kaffikro {Cofin, 1980 @ 57)

in fores! areos of Cale o fvoive, abunu — half and half sherecrapping — 5 o way of payins for labour smploved
in the coffee ard vocoa plortations. The cossava abune which has daveloped in Dffrnivi-Koffioe since The
N 19805 is a fore of access io land, in that the produces, who Beeds g, retains controf over the entire Br-
didction process, uniike coffee or cocoa abunw, which indudes only maintenance and Barvestinte, Half and
half sharing s restricted Io coassave and does not include shart cvele food crops previousiy planted By the pro-
ducer on his own accotil. The share may invofve either the plot of smnding eassawa OF, Iore cormmoniy,
mancy made_from safe. The Joller forrmula has the advantape of eventg ot differing vields from the plot,
But meners claity that ft aflows the shorecroppers fo cheat by harvesting and selting some of the crop sur-
reptitausi

I How plots taket back by the Econamic Interest Grouy (GIE) are farmed (Mboaye, Sercgal] (Wdiave)
Because of problems with non-relmburserent of loans, the GIE can suspend cufthvation vights of those who
have faller inta delit and poss them on Lo sameone efse. The plots faken over by the GIE are olfocated 1o ety
Sfarmers within the group for g yoar at o Hime ([contrachs ore wseally renewed from yvear to year]l Apart from
paving their contributions (for diesel and inpols), formers must give one-third of the crop to the GIE. The
ampunt may be renegotiated If the harvest i= poor. This divisior af the haniest is based on the form of crop
skereing known as “rempeccem” {iterafly “vour cultivate and well share) found in the flood retrear waala
fonds along the Senegal River,

Perennial crops

Share contrads are of particular impottance when it comes o tree crops, providing the institutional structure
wilhimwhich long-term investment of labour and capital can be made in establishing or maintaining a plantation.
When perennial crops are involved, the contract may cover the frees alone, o trees and food crops as 2 whole. The
|atter comes close to an employment or caretaking contract, where maintaining the plantation is the vital issue,
labour being "paid” by being able to grow foed crops under the trees. Conditions tend to be quite diflerent de-
pending on whether the contract refers to setfing up 2 new plantation ar mainfaining an existing plantation. In
the farmer case, there will be a time lag of some years before the trees slart bearing; as a result, the contract needs
to last a certain length of time sothat the tonant can get 2 retiam on bis investinent, Systems of remuneration via
sharing the plantation are a way of dealing with these matters, as described below,

In the cocoa praduction region of eastern Ghana, share contracts have been exlremely important since the late 19th
century, ecause Lhey offered sufficient safeguards for the estahlishment of vast cocoa plantations. These types of
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atrangement now also cover oil palm and ctrus plantations, Share contracts vary acconding te the resprctive oon-
tribugion of each party and depending an whether sharing relales to the yield ar the plantation being developed.
In easiern Ghana, for cxample, there are oil palm plantations under contract to the Ghana Qil Palm Developrnent
Corporation within an abuss systern, as well as ey conlracts relating to the oil palms between individual farm-
ets and landowners. [0 the fivst case, the GOPOC grower gels two-thirds of the harvest, just like the recipient of an
ebtssa plat, but he has fo provide labour and inpuls, as well as manage the plantation throughout the latter's eco-
rnonc life of anound 25 vears. In the secund case, Lhe "lenant” undertakes to establish the oil palm plantation, pur-
chasc alk the necessary inputs and hire labour as required. Onge the plantation reaches maturty after three to tive
years, the land is divided into two equal shares and Lhe landowner can decide which half he or she prefers. After
that, cach party is responsible for mainbining Lheir half of the plantation. Citrus plantations are also developed
using the buny principle, according Lo which the "lenant” provddes the seeds and establishes and maintains the
seedlings betare the land is divided in biall afler live vears. Since citeus trees have a much longer economic life than
oil palms, of up to fifty vears, this arrangement means that land can be alienated tor a very long time from the
owner's heirs, 1o whom the plot will revert when the trees no longer bear fruit.

Busan in west-ceniral Cite d'fvoire [Chatveaw, Zonge and Koné)

Busan {8 abusa is knews It C6te o vafra) wars one of the first forms of empfovinenl, along with plecework
artdd febrring conlrads (for Between six months and a vearl, for migronls feorn Burking Fosc 1N the 19608
I artel especioly e 19705, At the time, busan operated mainly an ofd caffee planiations, as cocod was stlf an
exponding crop, Nowadays, it fs widely wsed by incorrers from Burking Fasao, especialfly yoling poople whose
parests do Hot have levae planarions, and heads af famify who heve seall plantotions. Busan s essertialfy
o conltract T wWork on plantations which are in production. It doss nol directly imvolve any rangfer of prog-
£riy Fghis over the trees or the land [except in ane varfant where o portian [s shared on fts estabifshment—
see Belowl, Howewer, the emergencs of a social tie between the husanlier, as clfent and the planiaiton gwecy,
as patron, can lead 1o an Il contract bo cede a plot. In addition, busan affows g migrant to share
steadily in the fife of the village and 1o forge links (especially throught providing labowr) with guardians who
mieht code further land in future. Worling as o busantier con often be a transitfonal stege before gaining
Gecess to stronger vights aver land, but this ravely concerns The plol invelved in the busan arrangement, This
wids potticularly true i the 79705, when land was abundan!,

The busantier is obliged to moaintain the plantation, which mofves deaning L before and after hornvest), prun-
ing dend bronches, spraying, harvesting and transporting the crop to e owner in the village. Breaking open
the cocaa pods, which s labaur fnfensive, is a task for Botlt emplover and busantier wio issue jofnt imvftations
1o relatives and friends. If it is necessary fa pay “dey labotirars®, the party who pays them will deduct this ex-
| penss from the proceeds of the safe before the share-oul, The contract also comes with ather dauses; partic
| warly regarding the warlk to be done for the owner, This is mainty dame in ome of bwoways: either the Busantier
warks one doy per week for his emplover, usvelly Saluvday, oF his enployer migy ask him to earey out specific
tasks jclearing fand for food crops, preporing ridpes for yorns i the oase of the Baowlé, eic ).

The busantier is not enfitfed to horvest for sale certairt croprs on the Borrowed plot, especially avecado, palm
seeds and fruit in general, buk may fake what he rieeds for his own comsumption. Using the palnt trees o make
paim wine is also prohibited, unfess ifhe owner phes perrmission. In excharge, the busantier s entitled to a
share of the crop agreed in advance. The lerm busan originalty referred to a three-part share, one of which
wettt o the busantier. However, n actual fael, It covers very varied types of sharing, depending mainly on
the crog (coffee requives more fofbour o coco), the condition af the pliot fquality of mafnierance, age and
produdivity of the archardd), but also The Balance of power Behween the conltracting parffes, such as prob-
fems with securing labour for the landowner. In Bodiba, on 0 plantetion that is producing well, the bBusaniier
vstally receives a third shoare of eoffee ond ane quarter of cocon. This share moy, fowever, Be incredsesd o
herif ar a rot very productive coffes picrdation (this fs ther called abunu). Sharing may alsa be done in dif-
fevent ways after fansest: in kird (The sacks ave shared ot ond eech porty does thefr own markefing) or, more
cormanly these days, [ money after sefe, with the fandoweaer uisually taking care af markeling.

— —

it is common for o busantier Io Fave to work in the fictds where his employer grows food craps. In edditior,
ike busan cortract ey include o conlrfbution from the emplover ta the domeskic costs of the lobour force,
espectally in the cose of o solated busanlicr witepe there Is vo community of migrants of the some origin
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i as himself (eg the Gourn in Bodilvg), The employer may allocate him a plot to prow food for himself ar give
him produce or prepared foad, He may also pay for medicines. Apparently, these “andflan” clauses are less
COTTIGN e twenly years ggo, mairly beequse mast busantiers hove bBeen infegrated info the “Mossi® dis-
triet af the viflage or farge Beowlé settlements.

The contract is for one year and may be tocitly renewsad. Rovely, there may be wiitferr agreements betweer
busantier ong emplover guarantesing thal the former wilfl be fired again when he veturas fram a frip fame,
This assures the erployer of the lavalty of the busantier if heis considered to be o good, reliabie waorker, cred
helps the latter to refect offers ta stay in his horme village, or joit oifer nozrant ralainees, elsewhare.

Landownicrs invofved in Busan confracts are offen efderly local farmers ancd, in excepdional cases, mIgrants
fram Buridno Fasc wiio feve fodedings foreger thar [They can ranoge. On the alfer hondd, Baollé mighants very
oiften wie busan o7 trerr cocoo pleniations, which were greally externded i the T8a0s aned 705 Armongst ocaf
peaple, there are alsa absentee owners Ivirg b lown, I these oases He landovsner Moy either Regatiole a
contract directly wilh the busantier, or the refalive fe hoas placed i charge of the planiotion may taloe one
a1 ety afso Bapoern ot 0 plantation formitng pert of someone’s estate i affocated o g busantier By the
efefest sout resparsifle for the inferftamce procedures, untll the funcral vites of the deceased owtrer have been
completed, T whicht cose the frootte Lsially Foes iosards pawing for the corermom:

' Kinnato in seuthern Benin (Fdia)

n sauthersr Berde, the ariging of sharecropping kinatinl go back 1o the pertod foffowing abofition of the
transathantic slave trade (1860-T870), At that tlme, it was wsed on plantations and its intraduction enabled
an employment relationship to be superimposed or @ tradifonel mastercaptive relationship Tihe share-
crapper matniained and aperoted the plontation or Behalf of his patron and grew faod crops under the trees
l Far himself. He was paid in palm muts, Accarding bo aur lnformants in Dekouenau, he received between a quar-
ter and a thivd of the havvest, meaning that the charges varied from twao-thirds to threequariers of the crop.
The rate was ot standard, and vared depending on the ties between master and captive. THE diverss Retuce
af relations befween mastars and captives explains the different histarical developments and Ehe appearance
af new paiferns of subsistence, especially after the abolition aof slaven: Crisis in the palme off sector led o the
disapoearance of kinnato, reploced by caretoking contructs whershy the tenart mafntains the plonation and
Erows foad crops there far himseff, He may harvest the palnt auts, which are now By-products sirce the
market mitce has colfapsed, Gn the other fRomd, the fordowner relaims conlrol of The sop (used Io prodicces paler
WIEL

o —

An employment copfradt with crop sharing: Palm wine production in Benin (Falia)

kparna fkpa = o cut dowrt, ma s (0 share) refers o cutling dowt ature palin trees and extracding palm
wirte for distiffation. It developed durng the post-codortiadl period I pavatlel with the development of the
focal rarkel for aicoholic drinks, The plantationr ovweer calls fir a worker to it down the trees and set things
up for extraction (aranging the trees ort g sfoping surfdce 1o facilftate coxing, maldng an openingfoutlet for |
the witie, extracting the wine, ete. ). The contract covers te whale period of 60-75 days while The trees are ex-
uehing sap. The worker s entitted to one-thivd of the wine extracted, He fs paid after the wark 5 done oF when
the liguecer Is soldd, He s often peid i ooste equivalent 1o the velime of wine due to i, In fact, rirost of hese
workers do mot rove distiffation factities and cannot afford to rent thar

frn rarth-westam Nigeria, the Hatisa frstitugion knowst @s noma mu raba has been used for many yvears io
Efwe ooy farmers grogter acoess to land, The Randest is aivided o three shares, with the largest portion going
to the party providing inputs other than labour (Mamman), it rorth-cast Nigeria, two forms of sharecrop-
e cen be found, The first, known as reta, folfows the cormmon model in which inputs and horvests are
shared Between landlord and tenant. The second, mukka kel, involves two partners who jointly rent a ploé
of irrgated land and then share costs and the harvest, This is raone a maiter of co-operation bebaeen farm-
crs e @ tertive cordract @5 such (Tijani,

Share contracis are often associated with poor farmers, whao do not havi their gwn farming equipment or the abil-
ity to pay rental in advance, but it may also be a response i other factors:
- risk management shared between the parties, whereas a tenant renting land has to take all the risks); ,
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- specialist know-how (2.8, tomato lema in sauthern Renin);

- acress to food crops for semeone awning land but with noe labour foroe;

- combining the share-cropping acivity with other employment contracts and indirect entitlement, betng a “oon-
tract worker” ar aultivating a plantation, ctc.

The crop is usually divided in simple shares: halves e thirds. 37 This seems to reflect a concern for simplicity aned
transparency, so variations mainly relate to the sharing of production costs (seeds, inputs, passiblc cmployment
of paid labour, etc), which may be covered by onc or the ather party or shared in different ways.#2 In the ovent
of dual cropping, the share may relate exclustvely to the main crop {palm nuts in Benin or cassava abusy it Dji-
mini-Koffikroj*3, the secondary crop being kept by the by the person working the land. The share may alsa relaie
to one of the assuuated crops: for examiple, in the densely settled area of Ghana's Upper East Region, impaverished
households @n gain access to land for part of the farming seasan, by intercropping an early maturing méllet crop
on somenne else’s field (Dittoh).

Forms of sharing the crop and the associated costs vary depending on the econamic context (changing price ratios)
and the relative starcity of land and Tabour, which gives this type of contract considerable flexibility. Tenant farm-
ing and all the varfous types of sharecropping contracts have been studied mainly in Asia, Such sharecropping con-
tracts are wsually inlerpreled as inegquitale and of low productivity, @5 Lhe sharecropper receives only part of the
harvesl, he is only partially remunerated for the efforLhe has made (providing labour and inpuls, etc.), As a result,
il was felt by many Lhal sharecropping should be abalished in favour af rental. Advances in economic theory and
empirical analysis suggest thal this unlavourable inlerprelation should not be relied vpon (Colin, 1995 o also nole
inannext [ view of the diversity of lorms and context, case-by-case analysis is required. Moreaver, the cases stud-
1ed here show that sharefarming responds to the diverse needs and circumstances faced by many landowners and
farm households,

Contracts where Productive Assets are Shared

There are various sharing arrangements which cover not the hansest but the prodictive assets created or main-
tained by labor invested by the "tenant”.

This applics to dibi-ma-dik in Togn, the abuse fand terant in Ghana {Amanor] and in Cite dlvoire, to some par-
ticular forms of abusa or busan 4 1n this type of arrangement, the tenant invests o set up a plantation on land
allacated by a holder of land rights. While the plantation is growing, he cultivates food crops enabling him to foed
himsclf and maintain the plantateon. The food offsets a substantial portion of the cost of setting up and maintaining
the plantation in its first fow years. When the development of the trees makes foed cropping impassible, the plan-
tation is divided into two parts, ane (half, in the case of dibs, two-thirds in the case of the abusa land temant) Tor
the plot holder and the ather for the tenant. Co-operation in terms ot labour is thus mited to the phase of set-
ting up and developing the plantation. After the plantation begins to produce, each cultivates his portion and is
independent of the other. The dibi-ma-dibi form also exists in Cote dlvoire on plots which have not yet been
cleared and planted, especially between loc@l people and migrants in the west (Gnabua country; fou kabala: "we
plamt and we shane™) and south-west {Bakwe arwntry], whens lanmd is relatively aburdant, i is alas exists T He sauth-
east (Agni country), but this time between local people, where the abusa contract between father and son serves
to get around matrilineal transmission of larid.

4 Dlhnr riates do sometimes ceist, as in e e of the ewlubien ol apen-ended loans in soulhern Benin.

2 45 in the forest area of Cote d'lvaire (pevennial cropsh where the share- -cropping contract [2busal may inclede (4] the emplover’s
parlicipation ir the costs af the labour foroe faod crep plot, food, preparalion of Toad, medicine; andfor (b) the share-creppers
work on the employers food crops. It seems thak these "andilary clauses”, especfally the fo Mner, are |ess Common or less important
than 20 voars ago,

ywhen one is a tood crop and the other a perennial orop, this comes close to a plantation maintenanoe contract,

Thers are many varialions and changes over lme. Sce Hill, P 1956, Gold Corst Circos Fermer and The igreel cocoa farmerys of

soutitern Glhana (1963 and Robertson, 1987 53 -- 74,
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Dibi-ma-dibf (Gu-Kony, 1986 © 3453531 |
Dibi-ma-dibi (fiterally: ©t eat sa that yvou can®} is an arrangement whilch emerged in Soutt western Togo a5 |
the plantation economy was developing. if cambines the customarny principles guorantesing access o lapd |
Jor evervorte with smraffscale cosh cropping, “Dibi operates aocording to 8 mechanism which ey be sur-
marized as foffows: ar immigrant will eslobfish and maintain s plantation an g plot provided by the
fandmyner, Untif production reoches malurity, he keeps ol incame derived fram the inftfal aevests. Sob-
Sequeniiy, When the planiolion v prodiucing regulorly, it is split between the two parties, Theorcticatly, this
division refers exclusively To the cultivated plat, but the contrack guorantees the farmer use of his plot
throughout the fifetime of the trees which, i the case of cocoa, may be mare than 75 yvears This means |
that the farmer acguires, de facto, an almost permanent right ta occupy and use the plot of land and may |
pass tis Hght on to fis hefrs solong as the plardalion survives [ ) The infiial comtrads sow na viced to affirne |
the principle of getting the land back after a set period, As o fenure praciice and produdhion reletionship, |
dibi undermpinned the prosperily of plantations througtout The eolomof era®, As o resuft of the callopse of
the plantation ccoronmy It IS BOW 1o moke tHan o residuo! prociioe,

The dramatic cxpansion of the plantation ecanomy in Ghana and Cote dvoire has, in the main, taken place
through mechanisms of this type {bausan with sharing of [and, "2ifll” agains delerred payment in labour, as well
as bousan sharing the crop). Those mechanisms do, however, reach theie limils when Lhe relative scarcity of pro-
duction factors changes {economic crisis, land scarcity, etc), This type of mechanism is, however, still spreading
in some parts ot Cote d'voire. I

Troukatalan in Cie d'Fvoire (Kond, 2000 i
This is  Mel rearts of cocess to ford whick s stilf rare i bot Fahia and Bodiba, But more common in tfie |
Jormaer region, where the Grabous people (neiehbows of the Betés) practized it with Lobi migrants in the mid
12805 I Diowla, the tevrrr means "plont {trou) to (ka) share ftlan artalan}”. Troukatlan invohes g farmer who
cannat affard fo purchase o plal of fevid establishing a plantation on sameone efse’s halding.

specificatly, he will dlear @ plot and establish o new pluntation, By planting caffee or cocaa rootstack. When
it cornes inlo production, farmer and owner will divide the plantation between them into equol shares. The
Jarmer can choose the food crops he grows on fiis Refl and which belong to him. The landawner may grow
Jood an his plot but foaves weeding (and sometimes plonting) to the sharecrapper for one season, after
which the field raverts w0 the owner |

It is important to recognise that the asset shared under such armangemenis was the piantation as a whole, and |
not the land itself, as land was not seen at the Hime as a scarce resource, However, this has been a source ot am-
biguity and drspertes between the different parties, As plantations hive ot older and are no longer productive, |
the original landownor may assent the underlying claim 1o the land. The ambiyuity has been greater still, and the
disagreements exacerbated when, as in Chte dvoire, it is the Slate isell which has created the confusion between
rights to trees and rights to land, as can be seen by the commen slogan “land to the tiller” used until 1993.25

Apart from coffee and cocoa plantations, arrangements of this tvpe alse underpin Lthe canversion of former cocoa
nlartations to grow citrusin Ghana (Amanord. On a much more restricted scale, such arranggments have emenged
recenlly in western Burkina Faso, where Parc found two cases of yirffouron dondondy (loan lor tree planLation) in
Lhe area of earlier agricultural settlement at Kouka A8 Involving migrants wha arrived in Lhe early 19905, the
arrangements were concluded in 1994 and 1997, The migrant party sets up and mainlains, an behall of the local
landowner, @ plantation of useful trees {eucalvptus) and receives in exchange an almost egual area Tor his own
acktvities, ¥irffourou dondenty gives cultivation, investment and gathering rights on this part of the plot These
tights can apparently be passed on. ) \

A logn for planiing trees in western Burking Fasa (Pard)
5.0., senior mangser with a company fn Ouggadougos, was Born in Kot In 1994, he asked 5.Y., @ migrant
trader settled i Kowkn, Lo find him o young migrant to look after o eccalyones plasmtion. On being mnmc._ted,

heading of derived righls, but acquisiion of swnership.

43 trictly speaking, o conlract with sharing of atsets which resled an bransfer of awnership of the land would not come under the

& tf also cases discovered by K. Tricletin the planecr Tarming ara of Mangodara [Teiolet, 13990,
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08, wha had arrived in 7992 and whose patroat wes 5.Y, accepted the idea of the contract which stipulated
that, in exchange for working in the three heclare etcalypius ficld, 50, woudld make two hectares af land
{dayey-sandy soff] available to OB, over which he has all Fights with the exception af dispasal Fach of the
pertics was aftended by o witness {sdrd), 8.Y. in the case of DB, and his ofder brother in the case of 5.0 DB,
wha is cantinuing ta da s duly, s aow usis 0.5 keciares of the hwo he gained through the contract to grow
eucalytus.

Contracts with Access to Land against Provision of Labour

Sorme types of arrangement provide access (¢ land in exchange for labour spent in the fields or plantations of the
Frantar,

Access to cultivation rights and sharing of the migrant’s labour: “navétanat”

‘This is the underiying ralionale of the pavétenat Tawne iin the growndnut basin of Senegal (d. Robertson} where the
mervétane {somafoatu) works for his host, who gives him board and ledging in exchange for a plot where he works on
keis enarm Behiadl Tor some of the Gme. This is a case of sharing labour (so many days — ar half days— for the patron, so
many for the migrant ralher than plots. Contracts arc related to a cropping season, although they can be renewed,

Local larmers in 1his area have a choice hetween various forms of labour; work associations (voung people from
the village who hire out their collective services), workers paid by the day or month, and Lhe rovélanes. Yarious
econarmic calculations have shown that the cost of negatiating with mavétane was ollen higher than the cost ol a
monLhly paid worker but, as a farmer intervicwed by Robertson said " The reason we lake samafgal is because we
don'l have money to pay wages. Thedr feod 15 what we have{pa223),

Access to cultivation rights and synergy with the tenant’s work

Anather arrangement follows the same logic of cxchanging cultivation righls againsL labour, Butin this case refers
Lo chifferent crops on the same plot, while a plantation is being set up. This arrangement, reparted by Kang, has
the same name as a contract invoiving sharing plantation land as described earlier,

Troukatlan gs rzsonrce "poaling” to establish a plantation (Koné, 2001)

The second form of troukatar invalives landowners who wartt to establish @ planiaon but fnmve Ao means
o pay far alf the labour requived. They will meke arrangements with various people (indigenous farmers,
busan ar bugnon sharecroppers, contractors, civil servaris, ele.} who are fooking for follow land in arder ta
graw food. v this cose, rather thon dividing the ploanlelior: fnlo two, the different crops are shwared: the peren-
nial crop Is established by the londowner and befongs to ki, while the farmer grows foond for himself. The
Intter clears the plat and establishes a field of cossova, e and Hee, O he same plol, the landowner plants
cocaa or coffee. The tenant weeds the plot around bath the perennial and food crops. The plat has to be
weeded ance i mid-seasorn and agom at the end of Whe food crop production Ocle, leaving the plof planted
with perenmnial crops.

The synergy derives from the fact that [Re fundowner benefits from the labour invested in weeding the food-
oraps, which simuffanecusly maintoeins the gsronving plantation, This sometimes feads to conflicts, s shore-
crappers’ wives may grow vegetalles, which fove o fonger cvete, along with the cassava, rice, efc. After the
last weeding which is supposed to signal The end of the contract, fondowners’ wives help themselves to the
remaining vegetabies, which does nol pleuse the sharecroppers” wives, A landowner may plant banana irees
an e sarme plat for his own Benefr, o provide shade for the youns seedlings and help thern ta resist drought.

oy

Access to cultivation righls in exchange for specialist services

A final variation, found in western Burking Faso, relers 1o specialist services: the plaughing contract or plough-
ing loan (s2né dondontyh. In exchange for ploughing services, the owner of a plaughteam obtains cultivation
rights over an equivalent area from a local landowner who has land but ne access to equipment

Plaughing confracks in western Burking Fasa (Pord)
“We found this arrengement mainly it the area of edvlicr agriculual settlerment, where the arrangement s
wsually initiated by ihe landownern Average duration Is 2-3 vears. The official pavent due s ploughing but,
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in praciice, the tevont will show hirmsell particolady attentive, working in the londford’s fields ar providing
oiher assislonce, 50 a5 bo fncrease the likelifiood of the arrangerient befng extended. All types of fond {up-
fanel ard bas-londs) are imvolved But, in mioay cases, landowrrers put land with Reovy soif, witich s difficult
Lt T HS Lype of arrangement When contracts are for three years, crops grow are coffon ang maize,
s opposed o nainly cereols [maize, sorehunt and aulled) for o year contracts. (n the bas-fonds, fhe craps
e Cereals and sormetiites rice.

58 now Aos g trackor and draudsitd oxe, it T998, ks eldest son, 5.1, I charge of the forms ord wanting lamed
o g @5 individuat Helds tor the vourtpest farmily riernbers, approached T.L, o yvownger seneration focal
farmer, The lalter, havinng inherited lavd from Ris late fother which be parlicelarty needed o ave plovshed,
grariad 5.1 requicst. The comtract cortdluded Between S5 and T4, wilhouw! a wilness, sipuioled that, i ex-
change for the three hecares offocated to Bim for three vears, 5.0 would plought an equivalent aren for T.L.
L every year

In this context, land is less scarce than cash to pay the various cultivation eosts in advance al harvest labour, hire
of draught oxen, plantation maintenance), making this type of arkangement a commaon allernative,

Caretaking/mainfenance

Holders of land who do nat live on the spot or control production themselves have problems with supervision ar
maimntenance o their estates. The carctaking formula is found Both armengst noble families living in towns in
southern Benin and in other places where now stakcholders have acouireed land but live in town. This is the
dominant mode of access to land for former captives in the palm plantations of southern Benin (around Dek-
wuenou). Caretaking and matntenance contracts are similar to an employment contract, in the sense that the ser-
wvice required is the provision of labour. The arrangement has a tenare dimcnsion {and thus a connection with
dlerived rights) when the return offered to the caretaker consists of a right to cultivate all or part of the cstate he
logks alter, in ather words, caretoking only comes under derfved rights insafer as payment for the caretoker’s work
i5 hot @ safaey, but o bphi to calttvale o porifon of the estoate for himself.

Cargtaking in southern Benin (Fdin, pp 63-67)
i the palm groves cose to Owidah fn setthern Bendrn, fond and plontobions are owned by [he nobie lineages
of Ouidah or Abomey, They themselves do mof farm, Bul entrust Their esteles (o fivmers orgenized tolo vil-
lage-type commwnites settfed on theiy hosts” fand, These farmers qre the descendonts of former captives, who
have corme o wark for tRe fnreages controlling the tand, Caretaking & an arrangersent Betwear o landhold-
I ing fomify and one or severe! gronps of descondants of captives orgamized ito Tneage-Tvpe sTricires, Mer-
bers of 2-3 lineages live i @ single hamlel, It this systern, fandlords are not interested fn the rhcize and
cassava produced by farraers, b i what the plantation produces, THOSe occupviing the fand are required
to look after e lamdhaldings amd the raatral resonnces (palm mees, wood, elc) wpon e, I exchiange, these
| land users and caretokers have extensive vightts o se land for food crops,

Historically, caplives stavted off as craftsmen before diversifying inlo forming as sharcoroppers Kinnato),
with the boom in palm praductian. Whern the crisis come, emplovers were i fonger able o poy their share-
crippars, oy demand the sae work from thern, The palmm proves came to e extensfvely exploited, rainly
I produce poim wine, Sharecroppers’ aocess ta land and rights ta grow fomnd were ot challenged, Rather,
Lhere was a find of rearrangerment of the sharecroppers’ obligations, theiv forrmer terure vights belrg rmain-
Laingd, Koussou (fees paid in palnr nuis an fecreasingfly woney) bas replaced kin frrainty made up of pafm
clusters), Meking bamibet restdents resparnsible for foaking after the lavid and matunal resources was the new
feature of these tenure relobfonships. im lacal idecfogy, lond “helongs” bath to the halder of propery rights
and the coplive who tokes care of (& The latter [s a member of the host family, with whom he shares comimon
valles, He proclives the same cult of vodun and takes part in crganizing cuttural events with the former
Faster's forniiy

Maintaining the peint grove is one of the duties aof howsshald heads living in the hamiet Each s responsible
Jor part of the lardewner’s estole where e will pruns the trees, gather muts and also da the wesding. The
land under cuflivaifon incledes pafm seedlings that the farmer must mointain, He wilf take care not to
damags the trees while cultiveiing the plot fo ensure that Brey grow normally, When they come 1o muturity,
) the plot will be vaealed and the farmer wilf cultivate anather piece af land. Apart from these obligations in

THd e IR S
l|ﬁ Sl
1 BT PR
it wm — DIl = Ta



g2

PART TWO | Mepotiating Access to Land in West Africa

relation. fo the plantaiion, konmiet residents can choose whal 1o g on the land and may &ake polrn auls
for their own wse, They miay defegdate use mphts in e formn of rental oF sharecropping to third parties if they
st wish, 5o fhey di fonee some mandgerrerit Fpies, I addition, they have fiest vefusal i thelr patron wishes
fo self the fand, In Kefrungud rarnlel, aboal 75% of the laind mow belfongs to the Imhabitamts, whereas 5%
of the lond ey cullivate i Lobapbome cornes under corelakifg contracds

Management a5 a employment confract on the Mogtédo irnigation scheme, Burking Faso

Withirl the Moglédo scheme I eastern BUrking Faso, as well a5 nefghborring private schemes, @ rumbey of
“new slakeholders” have goguired langholdings that they put in the oare of managers. The Managey mey be
peled 2 fived viage ov o shave of peodiiction. This & orr cmplaoywsent selotionshin rather thar & derived rghes
arrangerment, ot the manager is cultivating on behalf of his boss, in soecordance with the latters institictions
(Derar and Burgeat, 79900

Yiritourou dandanly fwarient twal in westerss Burking Foss
SN, a fivestock technician i Banfara, has a fou-hertare ovchard in Kouéré. In 1997, through the intenme-
digry of one of ks braothers, he contacted QK a migrant who had arvved in 1995, ta suggest a virtbouroy
dondonly arrangement. QK accepted the offer and took his diatigui, also o migrant, as fis witness, in e
change for fooking after the arehard, LK has the vight to use |t to grow crops and fe has been producing
l migize there sinee 1997, The rapid growrh of the mongo trees means that O, will rot be abile o cordinue o
farm for fong. In fodt, he ks expeching ta end the arrangement in 2007, For him, accepting the contract s above
alf o wary af getting accapted inka S0NCS fomife which Rolds farse creos of fand, i the Rope of areansing oiure
i aocess to fand an refatively easy terms.

Pledging

Pledging provides credit with the land held as security. A Tarmer needing money botrows a certaim amaount from
a third party and grants him the right to use an area of farmland a5 security pending reimbursement. Delegation
of the right of use is not therefore the primany vouation of the cantracl, which is more of 3 credit medhanism,

There are two main variants:

+ Usually, the cultivation rights transferred serve as security and as @ refumm on the capital loaned: the craps har-
vested by the landuser eonferring the interest, while Lhe capital must be repaid: the parson who has pledged the
land is often unable to repay and Lhe pledge actally ends up as a permanent transfer of the landholding to the
creditorn,

+ Sometimes, the crops harvested on the plot repay bath interest and principal. Negotiation then relates to the
nurmber of years during which the creditor will gain cultivation rights, afrer the negatiated expiry date, the bor-
roweer gels his plol backe This lorm 35 in facl equivalent to a multi-year rental with an advance payment.

Medging existed belore Lhe calonial era. Acconling 1o Coguens-vidrovitch (1982), it was the form taken by land sales
when Lhese were forbidden or considerad dlegitimate, It is not found everywhere, being absent In western Burkina
Faso, for example, In Lhe case of south-sast Nigeria, such pledsing arrangements arc not uncormman, with land own-
ers using lheir control over this resotirce as a means to raise cash, when necded. Known as afa-ibé the amangement
[or the Lenant is olten very insecure, since the time period during which they will vetain rights to use the land is usu-
ally not specified. In some cases, bng-standing tenants an sicch pledged land may try to buy the plot, rather than
continie in & state of uncertainty, However, the rapid escalation of property prices has made this option increasingly
difficule. The tenant is not entitled to build a house on the plot and has no rights over the trees upon it [Anikpa).

“Guarantie” {pawning/pledging) in west-central Cote &'voire

This practice has bacomie widespread over the fast fifteen vears I west-central areas, as g form af credit be-
twiern loca! pecple and outsiders refating o plantations under pradudiion. The same ferm, “guaantie”, 5 used
ta describe twa differemt forms of pawning whick may coexist (Zongo, 2000, Kand, 2007, Chauveats, TH7)

The mast conmmon form In west-central areas (of. Bodiba in Gumé préfecture) is the one where wsufrect en-
Sy By dtve creditor rnimaliirses St fertereaf arn peinaaal (e fcd, f0s arore S o aTorie g cerTtar cailract
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it farenfond al g very aodvontozecus price far the tenant. For the landoweser, IF sereans losing ol rights aver
the plontation troughou! the duration af the confract, with tafal But kemporary transfer of afl dghts over
Fratire vesolrces on the plol, with the possible exclusion af palm tress. The creditar ustally comes fram
Burking Faso, while the debitor & o local former or Boowlé rrigrant, There ave coses af pawning bebween
preople fromt Burking Fase and o few exceplional cases of pawning between local farmers. The pawned plan-
tations are usdally belweat one and Dhree Rectares o size, The arrangement [s usually for twa vears, but may
be renewed [ a tenant makes o further payrenl, The fofler must maintain the plot At the end of e agreed
Lirme, after an inspection By the parties | IHe plartalion reverts fo its owrer and ihe latter does not hove o
FEIMBLUIRE the SWi.

i1 the otfer varnation, Ranests from the pledaed plot pay the interest Bul ol he prncipal, The plat only re-
verts fo fts owner when he hos refmbursed the fattor, This (aoka) is the most commuon bepe in the eost, i e
Ahan areas of Gife d'voire ond Ghang, Heve, the pledalng of plantaiions and failure to reirmburse the foon
confributed towards moves by indehted planiation operators (o leave and settle it The west. THNS form of
pledeine is afso found in the west-centrl area (Zahia) vader the narme of “guarantie®, “acba™ arrtongst
Boowlé and Agnl migrants, “tonomalfa® amangst Dioula rrigranls arind “touan™ armogst the Wk,

I gither case, the sum poid by BRe tenant s subiect to off kinds af considerations: whether retien of the plan-
lerlic b6 ils owmer s dependent on reimbursement of Be ertive knar, what the productive status of the plas-
Teedicort rogy B, Bul prevhaps above all on fow wegent is the landowners need for oosh, In fact, playtations are
Lstiafly pawned becowse of unfortunate evends {decits, itiress, ete)] cocwrring ar croclal tivres of the vear, but
s to cope wilh parlicafor social abligatians {marriage or fuseral expenses, school fees, fines),

Pawning fs alwys formalfzed on paper, in the presert of witnesses and frequently o village authority [usu-
ally the vitage chigt) to vafidale the arrangement This involves certain costs depending on the procedure in-
virved (erson drawing up the plece of prapren, calhorly providing validation, etc ). Althaugh pawsing (s now
&g CORMan paactioe and subfect to foriraizalion, i s carmoufazed os far as possible by the landowner, as it
is sonsidered o Be g last, shameful resorl, Neveriheless, it foes mof cause major conflics Between coriract-
iz parties, whnless vafmtives af the fandowner intervene, cliiming enliffement to the plot. In Both forms, pown-
ing is very aften the precursor 1o sale, either becouse the principed eannot be repaid, or because refum af the
ot on expiry of the contract s not sUfffcient to mMeet the fandomvrers need for cash fwhich explains the rony
cases af extension af the pawning period), However, dite (0 the ciirren! uncertainly ond IRsecudty fell By Buric
imabé migranis i Gite d'fvaire, they are less omd less willing to et invetved o3 creditors in suicht pownints
HFRNZEmEnts.

Awoba in southern Benin [Frija)

Awnba s an instilubona! arrangement where fand sevves gs suvely for the foain of rmoney. The French Terms
covresponding to “pawning”, “pledging”, “secvred agrearmet” and “promising™ are Lsed i Otk the stuchy vil-
fages to dederibe Bhe awoba comtract Vavriaus local stakeholders, who pray oF may not Be farmers, are invoelved
ire IRis arrovipement which s affen considered ta be the terure avrangement most exposed to the vk of oon-
flict. The barvower cormmits o plece af land, therehy enabling him m borrow money offen on several occa-
slons frarn Ris credilor over the course of the cantract. To get back his plot, Re must reimburse the cumuiative
amount of the loans, The creditar wito has taken on the land is entitled to cultivane end Rarvest the nuls, but
the paln trees rertain wnder the pledger’s control. The crap harvested over stibsequent scasors corresponds
1o litterest on the st foaned. The creditor can pass an e land to anather under g rental oF sharecropping
agrecrent, 1S omly rsk being Urat his debior mfght refmburse Tim ard devagid that the famd Be retirned.

Those acquiring fand in this way ove those with financial vesources, such as distiiers of alcoholic drinks and
soerrctiveres citv-dwellers, Pledpers are farmers wha are short af cash, who hape to e able to reimburse and
retrieve the plot. Most conflicts betweer those It charge of land and family vights-holders stem from fand being
pledged by g manager of the collective landbolding. Wheve the pledger owns a substantiol pafm grove, he
relies an the sate of palms or the distiffolion of alcohal ta reimburse the st and get his land back When
land is recaverad it is wseally in this way, Le. following the sole of palnt trees bath fram the pledged plat and
other hofdings,
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The fordawner riay ask for several loons one gifer anotfer depending on the vaitie of the plot, Shrocds! he
overall amouvnt of the loans given come clase ba the price at which e foad could currentfy Rave beerr sofd
o the rmarket, the pledging comiroct may be turmed inta sale of the lond,

In sumrmary, an arrangemncnt o delegate rights rests on complementary inlerests belween lwo parbies, unequally

endowed with land, labour, capital and other factors. The diverse arangemenls encountered lall into several

broad categaries, cach of which has numerous variants. Derived rights cover a sel ol arangemenls ranging fram

cash rent to cmploymont contracts or credit with land as securiby, Each broad category is a response Lo diflerent

circurn-stances, in terms of the relative scarcity of these factors and, in particular, the relatignship between land,

labaur, capital, know-feovy, etc. In relation to classic forms (rental and share-cropping), note must be taken of;

= the pesistence in many regions of "customary™ forms of settlement or open-ended loans:

= thi issuc of interpersonal relations between the parties invelved and Lhe persistence of "clauses unrelated to land”
within many arrangements;

= the frequent overlay ot different delegated rights ever the same area; annual cropping rights, right to collect plan-
taiion produce or by-produds, etc);

* the imgortance of the tashflow constrinl and soeess Lo credil as a determining factar in transferring land,

+ the importance of share contracds for perennial ceops, which acknowledge the investment in labour invilverd in
setting up and maintaining a plantalion,

In each area, the range of arrangemenis available vames, such that the detailed clauses and their meaning cannot
be understood outside their socio-histone, agro-economic, palitical, and institutional context. The incidence of
these contracls veries greally lrom place 10 place and from group to group. For instance, 1t is not uncommon to
find an individual or household taking part in several different derived rights arrangements, invelving Both grant-
ing land Lo some and borrowing land from others.

[1. ARRANGEMENTS IN CONSTANT MUTATION

Deerivec rights have proved to be extremely flexible and are constantly evolving. some atrangements are dimninishing
ar even disappearing, wiile others are hecoming much maore important. Over quite a short peried of time detailed
clatses may change rapidly, Some of these facets are illustrated below The case studies confirm the flexible, dynamic
natire of lncal landhaolding systems. But, how far is it possible to unravel the dynamics of these armngements? It is
quite clear that thers is no averall maode). The classic pattern, whereby the growing monetanztion of land transac
fions results in a move from share-cropping to rental and then from rental to sale, has been broadly challenged. Tra-
jertories are mare variad They are neither finear, nor uni-directional, and a change in oomtest miy upset the dyramics,
as can he seen from the crisis in the coffee and cooa econemies. Nevertheless, it is possible w identify a cerlain
number of mechanismms which help to give a hetter undersianding of which «lements inlluence arangements.

Interlocking Dynamics

The dynamics of these arrangements operate ot several interlocking levels: asa resulb ol a region’s history, al larm
level and at plot level.

As a result of a region’s history

At this [evel, the type of armngements encouniered, Lheir relalionship with other forms of access to land and
labour and their dynamics are sirongly linked 1o the overall pallern of change in farming, sodal and economic con-
text One or other form of arngement may appear or disappear at different periods of the region’s story,

"Navétanat” {sharc fenancy) and proundnat production in The Gambia (Roberison, 1357)

FOuUr froiay periods can be identified in the hfstory of groundnut production in The Gambia, corvesponding
o differen wens af Mobillzing labour power While the sroundiit industry was being set up (1830-1884),
prochuction wes the responsibility of local farmers fthe vichest ones using stave Tabowr) and an already sub-
stantial aumnber of miarants who Regotfated with local chigfs 1o sertle in the area. During the phase of ex-




MNepatiatirn Actess W Lamd in Wesl Alrca § PART TWO

porsion (T894-1924), mierant workers played & very large part and their settfemen wias encouvaged by the
coformial autharibies, whao replaced the customary fee payable to the chisf by rentin cash, Ddng the mid o
hate coforiol perrod (TH24-1963), production was affected by seriaus instabifity a5 g vesult of economic o
curnstanees arrd atlermpets io controf migrelion fows, “Navétanat® in fis preseat fare began to teke hold and
corttiled Lt IRe groundnel crisis, with the balance of power tipping in favowr of the “navétanes”. When
groundnut production coltapsed, Ure systern of “navétanat” begom to decline and s new Being repiaced by
rental ard worl conlracts,

The regional dyramics of plontatien agricalture in Cite d'Wvelre (Chawveau!

fir Cidte d'voire, the plantation cconorny hias sprecd westwards over tme from the castern region. The var-

Qs plantation areas in e country have o rumnber of cormemon fealures, nduding fand and labour contracts

Fourd throvughout the forest zone, Which have evolved it a siknilor way depending on the pliases in the plare-

tartfon development cycle, starting with:

« rrrafor babour reqliirerments, mel by mmeans of incentives ard stratesies, in the shape of tond oifocation o
attract rigrant lahour from omtside Cite d'hvofrs, leading to

* reduced availahifity of land, as rental developed on faflow land and bas-Tonds; g soretrmes,

« Mew QFFIREEMents to revive ageing plamations,

Hawever, each of the majar regions (egst, west-centval and south-west) retains s own chargcleristies,

depending arn:

« when plariotion ogriculture boak kold in each region, with the spread of “abousan® from the forrrer plan-
totion Fegions im the east to the western ragions, as the plontations In the former Fegions booame aldor and
less prroeleaciiie;

= the sequence of selllernent By diverse ethwic groups in seflement of the western regions;

= (e monerrment policiays appfied of different Hees, with Reawvy political pressere in the TOA05 amd 705 o8 -

dIgenous corrrernities i e west o alfocate karrd to wfgrowts in the form of “gifts", which gradually becarme

“clstarnary sabes” as of the TRE0s

Al these reglovs fave stiffered in sarme wey firorn [he economic crisis that begen of the end of the 19805 fwhen
pledging/Bawining began to develon), o8 well as the sorial and pofiticed csis of Hre 19905 This has led o at-
tempts By focad poople o “retiieve” Iond allocated o sofed o migrants, or to transform land bausht By mi-
EFARS it rerla! o Ferant farming, wiiclt fove rrowe Beert fenitirnized by the new tenvre fow thot forbids
aFare Wi is not q rationasl of Cite dhvaire froetl ewning land ond strerngthens indigenous commurnities’
righis

Urban growth drives arrangentents in south-east Nigeria (Anikoo)

The regian of Part Morcourt, sautR-castern Migeria, has Uindergons Inrense chahges over e fost fifty veors.
During the colanial era, the town was etoblished a5 o goods depot for raftway traffic, tn 1967, River Stale
was crecied with Port Harcowrt as its capital, thereby Boosting the reglan’s arowiin, The towrt also Becarre the
headquartsrs of ol companies and ofl exploraton It the Niger defta, where the coftcessions held By such com-
PORies COVER i vast expoanse People migratad towands Porl Harcowet in the hope of finding work and taking
advantoge of #he new all econarmy. As it takes Hime 1o find work and become estaBlishod, migrants adopt var-
ious strategies for short term subsistence, for example negotiating aocess wo o plat in order to sUpplercrt thelr
otfer saurces of inconte witlt foad crops fAnfigpo).

The develepment of "abusa” in the Easiern Region of Ghana (Amanar and Dderutuah)

The expunsion of cocoa cropping in Ghano in the bvenficth century was based on a production relationship
frronerl a% “akusa” Im tre Twi langoage, ta sech ar extent that it fs estimated that three.quarters of the cooa
crop was produced under this type of arrargement. After becarming firrmly established in the south-cast of the
Countty al the end of the 194 cenfury, cocoa fonming grodually bepan bo shift towards the west as the old
tregs censed To produce and the soils became exhousted. “We have seen a persistent tendency for farmers to
move oftte new fand, instead of regenerafing existing plorlotions.., A century gga, ahusa appesred to con-
sist of a tenre vighl and credit agreement, wherees mare recent expansion fowards the western forest has
mreant thal This systern o5 now seen more g% o form of poid employment” [Robentson, T987). Mevertheless,
eontracts did vary subsiantinfly ir lermns of the rights and obligations aof the different parfies. Simifarly, con-
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tracts betweer fondowners and “busantiers” fended fo evolve over time, i view af the longsionding rela-
tiorship Belween Lhe Do parties and thelr eotimoen frterast 0 e cocoa plantation. Labawr was supphed
by boif the farnily ond “strangers”™, with the latler group Being made up of people from other regions of
Ghcrrer ard ienenfprants, especially from nelghbouring Burking Fasa. The popufority of the various types of
ceniract deperided on the Balance between fandowner and worker. Whereas owners tried to profit from the
efforis of the fardless, workers snsured thatl thefy investirent in labaur and siill would kelp Brerm goin access
to fand fRoberison, 1987 67}

I the Eastern Regicm, e ey plantations were established Hrvaugh sales of fomd By the roval fomily to
“strangers™. Indigenous chiels sulmegquently sstoblished the abusa systent for migrarn workers. As the plon-
tations grow ofder and the cocog market went into crisfs, Hre migrants fefi and ciirus archords and off pafm
plantations took thefr place.

Frown thae fate 19th cemtury, land sales started ta Becomre cammon Im Akyvern ABugioe, wheh migiant coood
producers fram the regions of Afuapem and Krobo began fo arrive, After 1972, the parainiount chiefl aof Akpern
Abtwaiowa atterpied 1o prevent sales af lond ta stramgers 9 order Lo reloin bis ronopofy or af Teost el o
shave of such transactions. The “abusa fenont” systerm was set upr as o form of fand traksocion whereby sub-
chiafs routd acquire their own cacoa plantations By providing access to Virgir fand and receling, sofe vears
fater, a developed plartation. This systevn meant they could crreurnvent the et on S@ios and earn Icrle from
fard which could cifierwise frave been alfocoied to other idipenals farrmers, According to Hill (1963768}, the
abiusz sysiem bezan in Aloent Abuokva Fhe first mew froviticr zone for migrant cooog farrors) 65 a conve-
sicnt means for the stoofl [chieff aof gramting land o sirargers™. The “abusa labotrer™ contract evotved strbse-
Guently as a means of attracting fobour fa work on already establisfed plarntations. In this way, fandowners
it Afoyvern were alife to estaliish cocoa planiofons wsing abusa tEars Jid then take oo an "abusa carctaker
for their share of the plantation, withaut hoving paid onything to hive tabour ar set up the plantation. fn the
19605, the majority of sharecroppers were migrartts But fand soarct the expulsion of forsign migrants aned
the foss of productivity in aeeirs plamabons comiined to Brng about g reshuffle. By the 19805, srignants foom
the Eastern Region Rod, to a farge exdent, been replaced By Irdigorous sharoorepiers, mainhy wolnmg people
who were mat members of the fomily ond were extrernely land hungne It is arly aver the fast few years that
relatives hove Begun to lake an interest i sharecropping contracts as and has Becorme scaroer and conflics
over the micthod of shanng famify fond have Broken out, Citrus aid ol pelm plantations, which are very cap
ital imtevisive, Fove baker over friovn coco, The abunul systen is maw used far aiteus, cassava and plaatain, while
abusa is for ail palm and rofze, Young indigenous farmers, fooking for lend ta establish plantations oulside
the farmily zroup o, increastrely, wWithin it participale in these arrangements. This means that the ahusa and
abunu sysiems bove evolved drrd Ao fonger reffect the relationships which were charactertstic of the classic cofo-
mial cocoa econorrty, fslead of Faigrant warkers amd fndigernous londowners, the combrocing parties are naw

| vourmg indigerous farmers desperately in need of fernd amd ofder merabers af landholding families.

Rapid changes In the 1980s and 905 in the ares of carlier agriculfural settlement of Burkino Fase [Paré)

Irr the area of earller agviciftural setfifement of wesharn Burkirg fasa, customary forms of oocess o fand per-
sisted watil the late T970%, imcluding the tine of miass settlememt by Mossi migranis feeing droughi furiRer
north. I tite 19805, a5 a resilt of the farge rumbers of nor-indigenous people i the region ond repid dis-
appearance of fond peserves uhder the cotbined impact of rrigraifon and cotton production, settlement sys-
LEFHS Serve MaTy B foans ol FRarsher comditions amd rental. Comflicts within indigenous famifics and fncreosingly
terse refations Beliveen fmigrants ang hasts hove recently led to o spate of land withdrawals fronm migranis
Ghied e replacentertt of open-cided foons with rerial serangerents, Which are renswable bBut af risiag pices.

At farm level

A larm househeld’s land requirements vary in acoordance with the domestic demographic cycle. The classic sce-
naria is of a young couple settling down without much land or lakour; the number of mouths to feed and Lhen
the available labour force increases as the childeen come along; subsequently, an ageing household whose sons
hiave et to set up thelr own households sees s necds and labour force shrink, The domestic cycle, which is of eru-
cial importance for single household smallholdings, is only partially refevant to producticn units invelving several
houssholds who are able thereby to “smooth over” such fluctuations, (Raynaut and Lavigne Dedville, 1997, Toul-
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rin 1992), Neverlheless, because of the process of Iragmentation of domestic units and the srowing economicin-
dependence of younger members, the problern of contralling the family labour force and making adjustments be-
tween available labour and land remains. When migration and expansion of land are under way [amongst the Sérér,
Lericollais, edl., 1999, amongst the Mossi, Brousers, 1998), these adjustments may involve extensive areas in different
localities and mobilize 3 mnge ot househalds from a single Inease.,

Depending on the farmland concerned, delegating use rishis or negotiating access rights will reflect ailher partic- |
ular crcumstances (shorlage of labour due to migration or iliness; need for cash; or additional land requirermends
hecause of a now ardvalin the lanily), or have a stoectiral basis, in the case of families who have either subslantial
land reserves or are setioush shorl of land.

For migrants, this dynamic process is related to the path thew have foliowsd in the settlement arca. The arrivad date

is very significant. In Burkina Faso, migrants who arrived during the 13905 have practically no access fo anvthing |
butrental, whereas older-established families already have aceess to kand on oper-ended loan. In Dédomé {south- |
ern Benin), migrants who arrived at the beginning of the 20th century have been (ully integrated in ternre terms
and those who arrived during the 19505 have plots lnaned without a fixed renl due, but recent migrants have anly
had actess to land through rental. The localion of farms or the degree of social inlezration may be a decisive
factor: [or instance, in Burkina Fasg, most wilhdrawals of land occur in villages whers mi grants have schiled
amongst local people, while separate migrant hamlets are relatively safe. When the arrangement binds two people |
et time, closer interpersonal tics can lzad to a significant change in contract clauses fe.p, removal of restrictions
on ptanting trees) or security of tenure (e.g, as a result of marrying into the patron's family), 47 |

Mature coniracts ond the “agricultoral ladder”

Rabertion shows, in resped of arrangements betweetr mifgronts and indigenaus farmers, tol an individual
may, aver the course of his careey; emter into different, “miciure™ contracts which graducify put fim in o more
SECHE Rosition, So, “having begun By selfing bis tabrour for cosbr per task or by the hour (haragnini) or montf
(karidokula), the young mian beromes a Siranger Farmer mavitane) by aereeing to seit bis labour for payrnent |
ire kind (food and shefler] and for restricted land usufrinc, To progess, e must disengage Wmself sufficiently |
Sfrom his hast’s houschold to negotiate o precise affocation of his latxour Sime, the determi-nation of the ‘host
cherys' (Jati [ungol Swbsequenth, his host will cease ta supenvise his work A further development is the coflab-
ewation of host and stranger as ostensibly equal partness, especially whern Both have an interest i Saring me-
charica! equipment. Foally, the samalaa may commude the iabotir conlribation to bis host aftagether for o
b cash payment (saffer dingoafjrentof]). Although nofiorally stilf part of his Bosl's household, his labour e fs
tiony freed for frif deployment on Bis ‘own’ lond” (e 250-251), This maturing of contracs Is reminfscent of the
“agricutiural ladder” theory (of. Colin, 2001} However, [t only seems to occur in refatively stable sitrations

Sociol and ethnic aspects of the plantation economy in Céte d"fvoire (Chauveny)

In the forest zone af Cate d'fvoire, the evolulion aof agravian comtracts at fartn level must be undersfood

within the overall regiomal contexl, The ethiic origin of farmers Is a discriminating factor, mare for histori-

Gl political, dermographic and socielagioal thar aewlturs! reasons. For instance, in te west-cemtral area, tvp-

icat! patlersts nray Be seer:

* IONEST he iNdigenous carmmLeity: as staltholders in the 195057605, they boaame the guardions of Baoulé
wigrants in the 13abs, employed labour from Upper Volte (naw Burking Fasol fror the 19605 onsards and |
especially in the 19 70s fin the form of plecework contructs, seasanal labour and patron/client refations). They
ther went lte o phase of withdrawing front agricedlure in the T570s (sefling land to the Boowlé, exchong-
ing tand against labour with migrants from Upper Volta, mom-farm activiBies by YoUung people, sole af old
plantations to migrands fiom Upper Volta), Subsequen! strategies have addressed shortages of Both land ond
labaur as of the 1980s {revial af tand for food cropping, ousant and especially in the 19905 fpowring ond
rensgotaiing tenuve vights gramted to migrants);

= avrrongst Baoutd migranis: in the T960s, they pained docess Lo refatively large forest plots, with strons sup-
port from the governiment adminisiration, which helped [imit demonds from lacal landowners, I the 19705, |
they begon o phase of rapid development of the pots obtained from their guardians i the form of “gifts”,

47 This is whal Robertson calls *maturation” o the conbract,
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[ infdally using seasonal Baolé workers and then, Increasingly, seasonal labourers and plecawarkers from
Upper Valta, and aqguired further plots by follawing the pioneer plantation front as it moved weshwards into
virgin farest. As of he 19805, they had to cope with cgreins plantations end Increasing labouy reqiidrements
to maintein and howvest the substaniial areas under their conlrol (resorting increasingly te BOUSAN araamnge-
ments), e growing dermands frorm maigenaus guavdiars with regard to both land efready given as “gifts"
and new tromsfers, in the torm of safes, and the need 1o rent fand from local people for food crops (as thelr
fzed reserves were entirely perennial crops); they in their tiin crlered @ phose of diversifying inlo a range
of other actvities {purchasing produce, transport, creditl, resort ta credit ond pledging of land o ilgrants
fram Burking Faso, or even the partial or okl safe of thefy plantations,

« grmanEst migrants frofn Burking Fasa (Zongo, 20000 they have Been very regudar visitors 1o the region as of
the TEs, following thelr cxperience as migront lalrouncrs in other pearts af Ciite o voire where the expansion
of plantolion aerculiue was maore advarced. They could benefft fram governmend poficy which favoured for
efen fubour figration and setilement as farmers, Occasional rets to thefr bome villages prowided an occe-

{ sfon o identify other places where refatfves and acquaintances fived and o compare the hospitafity and
|  advarnases of the varous regions. They could thert find work with Boowlé migronl and fndigenous growsrs,
in o perfod wirch sow an frtersive estobilishritent of plantations. These initial acihvities (o5 unskilled tabawrers,
piereworkers, day labaurers and bousantiers ehabled them not only to aoctnuiate a sirall amount of capi-
teil, buit afse o form privileged refations wilh futtre patrons, ofter By provicing free fabowr or helping weed
the local owners' coffee or cocoa seecllings. i HHis Wity they gradually grined Qooess 0 plots on which they weres
authorized to grow faod for sole or to plant pererdal orops, while oflen conlfnuwing towark as contract iaboee-
ers oF bousantiers. Starting as small-scale planters, formers fram Burkineg Faso had the great advaniogs of con-
trofiing a cheap labour poot from thetr families o villages of oriin They were thus able o divide fabour
Between thelr o farms and those of other fanmers, as well as o lake advamage of new opportunities for
ecess ta fand provided By rentl and purchease of fillow, teking pledged fand and purchase of ofd plamtaiions,
Investment in plamations and cormrhercial food crapping was accomponiad by diversification fnto acbhvlies it
fields previausly dorinated by Baoulé farmars: purnchasing produce, marketing foodorops, transport arte credit,
This mew “atinmic sequeence™ in plantobion agrculture in the Cite o tvoire clearfy fies at the heart of recent socle-
politiaal upheavals in the courtte, The implementation of rew lentre fegisfation, transforming righis ef ocen-
pation acquired by Burkinobs farmers into rental of land calls into question the strategy ond ohjectives pursted
by the Burkinabé in e pust, This does mean that the few crrangatients aannot wark, since the aftermative
would involve the withorawe! of Burkirahé farmers and would hove damaging repercussions ot access for
ather farmers to labour, credit and various other services, which the Burkinabé provide.

At plot level

Finally, having looked at regional and farm levels, each plot also fas its own history, comprising successivi crofr
ping and fallow periods, different crops grown over time and Lenure patterns, such as successive holders and types
of entitlernent. Contracts al phot level may remain as originally negotiated, or be transformed inle another con-
tract, at the request of eilher one of the partics. For instance, in Burkina Fase, no new siguify selllermeant arrange-
ments have been made lor some decados, but existing conlracls had not been challenged before Lhe recent phase
of trying to take back land from migrants. In Benin, it is sometimes the tenant whe aims fo Lransform rental into
sale, by getting the original landewner further into debl. In he same way, in Burkina, it is ollen the tenant wha
suggests moving from Jalfé (rental) to sale (samy-feré) to make his rights mare secure. In north-east Nigeria, borrmwing
of land has become much more difficult, as landholders no longer want to Tisk its potential loss  a long-stand-
ing tenant. Instead, much borrowing has shitted to rental,

] o the areo of earlfer agricultuval settfement (Burking Fass) Pard identified six different potlerns for instifu-
ffortal chonge. For the fist migranis, the maost complete transition Ras evolved frotn siguily/singugly (settle-
mentiopen-ended foan) - dondonly fshortterst foan) -= lall& freral) in the farming hambets or sven sam-férd
fseMe) in rrixed villages The move to dondonly {fxed term losa) ard ther [allE frental] cornes ot the infbative
of fandowners, witile the mave frarm lallé lo sany-f6ré (sale) afterr comes ol the initiathee of the migrant, seck-
| ing tor secure his holding. There Is somefimes o divect transition from singuély to sanyf8ré when a rmigrunt,
fearing that land wit be taken back and hening resotroes availabls, gets in first aind divectly offers o purchase
the fang thar was fent ta fim befare,
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Migrants who crrived after the second wave af migration hove, revertheless, sometimes becn able to fego- |
tiate singuély (vperr-ended foans) or former fallow with the support of their guardians’ nenwark of relatfons. |
As mongtarization hos gained ground, there is often a direct move Io lallé (rental) and sometimes samy-fére |
fsalc), Mew or second-yeneration migrants heve omly Bad decess Lo fand under dondonly (fived terer foan)
arrangermcits arid find Hrerr contracts renegotioted as |alle, i o siluation where rents are vising sharply, this
tye af contrad provides no guarantee of stability, a5 the plot ray be rented to o higher bidder Thus, it is
migrants thamsehves who suggest prrchasing the land, theveby further fecthing the spiral of rising land wihies

1

(Pars, ppa9-51),

1
In the case of Ghana, share contracts have shifted fromn one activity to another, such as from gold mining and fishing :
ta ceona, il palm and dtos plankations, Fhe simple formola of dividing inpuls and crop into two orthree shares ob-
viously pravides a gl degree of flexibility enabling adaptation to new opporlunitfes as they anise. * he abuamu 2nd
abusa systems are dynamic and have been able to evolve fo copo with changing relations belween land . labhour and
capital. They also seem able to guaranlee secure rights in land. Formerly, the daminantshare arrangement was based
un division into thirds. ., Teday, Lhe tird-based abusa is being replaced by division inle ball shares (b inwhich
the landlord commands a half share as land has become scarcer. Some landlords justily s increased share by the 1
[act that the arduous task of converting lorest land into fallow no lengor exists, since il was carmied out by previous |
generations. A diverse range of crops are now share-cropped and the decision to divide alons gbun or abuse lines !
lakes into consideration the costs of seeds and inpu ls and the [abeur requirement of the crap. Scarcily of kand and
ils location are also factors in determining the share, Thus, in the Eastern Reginn, the abumr system has become dom-
mranl in lree crops, whife in the Western Region, abwsa stll dominates in cocoa produdtion” (Amanor, 200705,

|

An odd arrangement may remain quantitatively domdnant long after it has ceased 1o be used for new contracts.
Eqquatly, a parlicular arrangernent may be in 2 ¢lear maparity amongst new contracts concluded, but nat necessarily
involve avery Farge area because itis so recont. Bvarything depends an the dynamics of the land “market”, We faun
systematic renegolialion of land contracts anly in westem Burking Fase, asa consefjuence of particular factors in
that area, RBven in wesl-central Cite d'hvoire, against a background al erists in the plantation cconomy and tenure
legislation calling into question the land rights of people whio are nol nationals of Cate d'lvaire, the position of mi-
grants cloes nat seem 1o be all that unstable [Zongo, 20000,
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Factors of Change

|

Several factors may have a signilicanl impact on derived rights, by changing the relalive prices of inpats and pro- :

ductivity of the difforeni cropping svslems: |

* refative prices of inputs ard owtmns: suchias during a I:uuum o shump, the emergence of new ecenomic oppot-
turtities, or changes in the profitabilite of a crop;

+ pvodtiction eondittans: lancd "saturation”, declining soil fertility, ageing of plantations or bringinge new areas (bas-
Jones) under cultivation;

= new craps oF crapping technicues: which aller Lhe productivity of land and the labaur or cash requirements, al-
loweing new areas to be put into cultivation; |

= changes i goverrment poficy: mention has alieady been made ot the impact of stogans such as “land W the Liller™:
along Lhe Senegal river, the loss of State supporl W irmgaled agriculture, abandonment of sulsidized prices and |
the eslablishinent of the Caisse Nationale de Cédit Agricale du Séndeol (the agricultural credit agency) have caused
an enormeus rise in production costs and brought to the lore the importance of debi repayments; in Migeria, agri-
cultural policy hias shitted from massive, subsidized supparl in developing large-scale, mechanized commerdial
farming to the abolition of all financial suppert and heavy dependence on imported foodstuifs;

* changes i te pofitical conte: in Cote d'vire, the system of csh rental of land was beginring to take root in
the 19505 (Raulin, 1957) before government pressiure to settle migrants replaced it with patraniclient relations;
conversely, the end of President Houphoét Boigny's policy of support for migrants and the pafitical polariza-
tion in relation to identity has encouraged local commignities to challenge the conventions that hound them to
the migrants. A phase of political instability may further encourage this opportunistic behaviour:

+ iigration or the emergence af pew stakcholders: in areas of low population density, migration dacs not necessar-
ily have an impacl on derived rights becausc migrants can often {it in with loca! mechanisms of sacial integration
and access 1o langd, Nevertheless, their status as “outsiders” usually restricts them to particular forms of access to
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land. However, through their presence, they do contribute towards increased demand for land. The impact of mi-
geation is felt mainly in areas of massive in-migration, when the demosraphic, political and economic balance is
upset, when pressure on land is accentuated and when a new generation challenges the arrangements fwesiern
Burkina Faso, wesk-cenlral Cote dlvoirg). Migrants or new stakehelders may also provoke changes by negotiating
ather arrangements (&g, purchase by city-dwellers) or bringing in new ideas from elsewhere. In western Burking
Faso, for example, il 1 said that sales were introduced by migrants relurning fiom Cite o lvoire {Triclet, 19599
changes fn wolue systems: artangements should not be interpreted in ecanomig terms alone, kot relate to con-
cepts of equily, norms, and what (s considered ‘just™ The resistande in certatn areas to turing land into a com-
modily, and the desire to maintain social harmony by sticking o earlker agreements between migrants and locad
people, play an imporiant role intenure dynamics at local level and partly cxplain the great local diversity. Ln
western Burking Faso, it is often when the village chiel or Lhe inigrants” chief dics that the younger generation
chillenses past agreements that these “elders” had conchuded.

i There Rave been iportant shiffs in saciol expectations and domestic organisation in easternt Gharra, winch
have fod #o the development of monetised relalions between family meambers. Formenly;, if wos expected that
PO ren wordd wark for nathing an the forihy’s land, with the prospect of langer term reiurns irt the forrm
of fcle with marriage cosls, and incredased access f land and family wealth over Sirme, However, This fmplicit
contrae between elders and yvouth hos disinlegrated in many areas, due to both sides feeting thal thefr ex-
pecations regarding the other had nol beert property fulfilled. As & resull, youths hove wilhdrowel tRelr labour

i services fram farily aciivities, and prefer o work for cosh oa a neighbour’s farm (Amanod),

These differont factors are often linked: agricullural policy has an impact on prices and iechnelogy, altering the
relative cost of various production factors and shilting the focus of the various stakehaolders between a range of dif-
ferent economic oppartunities and assacialed institutional arrangements. The balance of power between stake-
halders is thereky altered, as is their room [ar manoauvre in negotiating contracts. When pressure on resources
increases, or local people teel threatened by a flood of incorners, the openness and welcome which underping the
patron/client refationship and the aceommedation of cutsiders tend to give way to harsher conditions of access
tn resources and a tighter grig by Lhe indigenous comrmunity on access to land.

Processes of Change

How does this changing conlexl bring about changes in arangerments to delegate rights? Such changes in arrange-
menis may reflect:

A change in the choice of arrangements available

This can manilesl ilself in he appearance of a now type of arrangement, in addition 1o or in place of another, or
in the disappearance of an arrangement disappearance of open-ended loans; disappearance of rental in west-cen-
tral Cate o' lvoire al Independence as a result of government policy, elc).

Wany exarnples ol the appearance of new arrangements have been seen: emergence of rontal in western Burkina
Faso and in Lhe plantation area of Cite d'vaire; the establishment of the tomato femea in Bonin, ete. Very specific
forms are sometimes found, such as prkudre pakrd (te-opening an abandoned plantation) which although un-
commorn, rellecls Farmers' search for institutional arransements with shared advantages given new circumstances,

The emergence of rental in Bodiba Cote d’Fvoire Koné)

There Is o morresponding expression far remting (Mlouce” iy Frevch) in the local languages: in Baoul# they say
“bolaus” frenting the forest), in BELS “louéloudha™, in viflage French they spealt of “louage™ This form of
| deress has replaced land loans. According to NA., o eldcrly Baowlé farmer, “befare, you died rrot rend oUl, yo
fent. Wour got a loan, you cuttivated and you gave the owner some af vour harvest to Brark fiirn, Bcfore, you
cowld prow any foodorap (bt not perennial crops), BUT Row, wher you ask for lend to rent, you must specfy
the fooderap you want fo grow ard you rust not do anyihing alse; otherwise, the awner will diff up anvifing
forwhich youw do not have authorizolion”™. Rendal arrangements began io emerge on folfow fard, as arable land
hecare searce ond demagrophic presslre increased, MA olserves that rental s o rew phenomenan in Bodiba
regian: “Rere, it s orfy since TN thal fand fas been rented for food croppimg; elsewhere, it started in 19627,
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Pukudre pakré {re-operting ar abandened plantatien] in Bodiba (Zongo, 200t

Faced with the probfem af lnvesting the labour needed Io Bring an ofd plantation, which has not Been main-
tairned for several vegrs, Back indo production, G new type of arransernenl i appeartng Hiat recosnizes that
there will be ro immediate retuwrm, and follows several phases, The cose describedd kere involves o caffee plarr-
tation af 2.5 hectares. “Ovar the fivst thrce years which requires considerable labour investmert, the “tenant™
s witally responsible for the plantation, with no assistance from the owner. and Kecps everyihing he procuces
(fruiting shawd begin again as of the second yvearl, He & free to choose the refenaration techirigue simple
maimtenance, pruming, o severely cutting fack), After the thivd vear, the tenant sl operates the planlofion
but vader o pledging arvangement frmaking a one-aff mayrmeant). Two vogrs tater, the pledge Boecornes Dusan
with progressive sharing of the crap (inifially a half share for the tenant and ther one-thivd) Orce busan has
bBeen arranged the owner may end the tronsaction without ghving reagsons”™,

There are other combindtions, tn povticular the passibility of elitmirating the pledging phase, However, the
above cornbiriation is the most widespread, riainfy Because of the role plaved By the pledge, which provides
the opporitnity Lo Inke advarmage of the fmveshiment that the tenarmt has been malking in the plassation (in
lermls of care and moirtenarce). if Bre loffer s sure of keeping the plantation, ke will ot in substantial in-
VestFNenT over the 1irst few vears which are the oriticol period for regeneratian. Such an arrangerment reguires
an ONgeing refationship between the Lo pariies. 1 i regotiated as a whole, with [ts three phases, olthough
the date of moving from one phiase o enother oy Be reregotiated when the Hme comes. Grly Ehe secord
phase of the comtract, which invoives o mioetey poverend, will be the subject of o writien agreement

A change in the dlauses of an arrangement or methods of negotiation
= alteration of the rules an sharing (such as from 12 =102 W 1/3-2/03; changes in responsibility for inpui supply);
« increase in the payments demanded; standardization of "symbolic shares™ or shill from payment in ¥ind to csh;

fn the case of castorn Ghana, the ascda payments needad to formally condlude o fond agreerment have esxolpted very
greatly, both in noming! and reol terms, Equally, the fees demanded from witngsses o these aereerments have afso
Become more significant, providing an Insurmountable bavrier for poorer formers secking fand to farm on o shore-
crogping basis (Amanor).

Innovation in charging practices in setthern Benin (Edia, p 61)

i1 southerrt Benin, around Dedomé, the development of reatal [zunda) is puiiing pressure on opel-chided
foans [aifeUEh they are not being challenged]. Lenders are less and ess Incfived to gl o With axouses from
borrowers wha do aol preovide the expected gift of farm produce, clafring thaet the soil & poor aind does not
give g satisfactory vield, Since TO97, o new way of charging for land that was forrrerfy lemt has beew testod
Ay landowners, AT the end of gach season, the head af the landowning farmmily sends a representative o
check on The anvest reaped By The fenant, THis person coflects ive payment due, which he sefs i aceordanae
with the level of oulput and which usually represents between ore-cighth and one-fffth af the crop. Hitherto
temaInis were the only fudges of the armourtl of Lhe crop they genve to the landawners, but they now fiare o
Jarma akdn to sharecropping, with o fee in proporiion Lo Lhe harnvest and a reprasentative of Hhe plot owaer
present at the harvest,

increase or decrease in various forms of assslance provided to the land "giver” and other social cbligations;

= tightening or lnasening of restrictions on gathering lruits and wild produce, or tnvestment in land improvements;
« systematic resort to withesses; resort to witllen Contracls.

Application of an existing arrangement 1o new cropping systems. ...
+ rental extending to fallow or bas-fords,
+ shift ot the principle of third shares {g@busa) from the ine to coflee ang cocoa plantations and then to palm and

citrus plantations and food crops [, Ansanor);

+ gibue shifting from coffee and cocoa to cassava,

... OF Yo new stakeholders
+ an the Senegal river, rempocees (sharccropping) was eriginal v confined 10 lormer captives before spreading to

all social wrowps;
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-

in weslern Burkina Fase, only cily dwellers went in for purchase {saay férd) 1o begin with, Migrants remained
wilhin Lhe (rameweork of local procedures governing access to land. In pioneer farming arcas, It was migrants re-
Lurning from Cole d hvoire whio began to purchase land, Then, in the arca of carlior agricultural settlement, well-
oll migran (s began 1o supgest purchasing land from their patrons to protoct themselves against the risk of laned
being wilthdrawn:

civil servants have became intarested in getting access to irrigated plots in the Lake alau avea of north-cast Nige-
ria, and in the Bakalor and Wurng schemes in the north-west, through a variety of institutional arrangements.

Develppments in busan in Bodiba {Kons)

According o the vilage chief of Dowsohouc {rext to Bodiba), busan arrived i Hie region i the 79705, 1t was
caly proctised on the coffee plantations “becovse some people hod laree plamtations, but the share-aut was
in kind 5o many sacks of coffee) rather than morey as i is mow"”, The Buridrobe arrvved before obher migrants
Trom ourtside C8te d'vaire in Bodiba region, bul the Melians were the firse to practise “busan”, The crops in-
valved were coffee and cooom; rowadoys, busan also covers forderops ke vice, 1t usedd lo Be sometfing only
men did, but now warmen are ivohved as well. Oy ouisiders “did busan®, but mows Bhie fndisenou s Com-
munfty s token it up.

Tenure in Sencgalese irvigation schemes: the new role af the GIE (Naiuye)

The imvolventent of e GIE ir plot transfors in Serrepalase irinalion scitemes 15 an fmstitutional indovaion,
desigred o resoive probiems caused by the indetiedness af [ members. The institutional novation,
wheretny Bre GIE tokes i upor itsell to susprend wse piphis, (e GtTer befng focally Bt not iogally aoknowledTed,
is rcombined with o change ie 1he porites rrvolved fwith the GIE rather than the hofder delegatins rights) and
exdernsion to wrigoied plots of orrongermenls exising on otfer vpes of fand (Fempecoem shareckapging in
Mbova, rernbal in Guddé YWirra)l,

Einally, at plot level, a contract may be renesolialed, leading 1o replacement of one arrangement with another, This
may happen gradually and imperceplibly, as in the case of shifting from symbaolic share o fee in kind, or he the

subject of explicit renegotiation.

e west-cenlral Cite d'lvoire, the “conditional foans™ and "sales”™ which nsed o be made o mignoars are
Erirrg veriegotioled, s clerived FIgHE, erder QUPESS. For Sxaite, MIERTRES gy Ao lrrger Be allowed 1o poss
on thelr plantalions to theiy chiffdrerr oF rmay b roguired to pay an arnual charge. The recent tenure law s
Ariving tis trend, as it does not recogrtize landownership by non-nationals and proposes replacing s with
feqgses,

frr Burking Fasa, the move from singudly feper-ended loanl or dondonly (Fixed term foga) ta 2IE freatal) is
alviys gl the fandowner's fnftiatiee, the other party Raving ittle aption but to accept or fose Bhe plat o some.
e ofse, Corrversely, it s often the tenants of borrowed or rented lord who suggest buying, fo secure thefr
tenure, [irsoUthersr Beni, the v frovn zunda frental) ar pledging o safe comes af e creditar’s inftiative,
wher the cimdlative total of mwoney aid is equivalent ta the value of the lord.

Strategics for turning o busan of shorecropping contract inte a sale in Cite d'ivoire (Konrd)

At the stort of the cortract, rigrants from Burking Faso ore dynamic and hardworking to “keep Hieir enm-
plovers Raprae Howewver, when tervding the field, the busantier or labourer will defiberatefy neglect pari of the
are As e goes on this Beoarmies seruh and produciion drops yveor By year The worker remigins ahterrtive
rowards fris boss win, [oced with falling productian, thinks that the field is no longer prafiiable ond becomes
discorvaged, The shavecropper or lebourer waits for e emplayer to encountar financial difficuities ond then
suggests, inan apparently disinterested way, that he should seif the unprofitable plantation™ When he is con-
vitreed, the sharecropperfiabourer will suggest hivvsell as purchaser, Once he fas frken over the planiation
o new terms, e will weed and tend all af I, “incfuding the bits fre hod negledied. He puts iz Bock into it
and the plantation becormes wrrecognizale, so well does if produce. The loced landowner alwees fells imba
the trap, because he is lozy and does not want o wark on ks plantation, He prefers bo e on employer which
fs considerably mare Ronowrable” [Quotes from 5.Y, o young BEIE fromm Zahial. We might add thal those wiha
fall inta the trap are unlikely to have been supervising closely work being done on thelr plariolions,
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Changing the dawses is all the easier since these are based on freely negatiated contracts, rather than based on fixed
conventions, Ta make changes In conventional clauses requires gither that new practices should come along and
spantaneausly become widespread, or that new rules are laid down by, for example, 2 village chief and these are
put into effect {in Burkina Faso, the amont of rental is somctimes st at village level).

Any arrangement stands to some extent at the interface between the interests of the parties concerned and broader
rules, which define what is considered legitimate. There can only be enforcement and arbitration if principles or
standards are explicit and shared. innavation in institutional terms comes about relatively easily when it remains
consistent with shared principles, which are accepted by the different parties. This is why “drift” in armngements,
such asthe importation into village irvigation schemes ot arrangements existing in flood retreat agriculture, orthe
shift of abusa from the mines to the plantations and then tood crops in Ghana, may be more readily accepted than
genuine “novelties”. The latter are often borrowings from neighbouring regions such as the tree plan Lalion con-
tract in Burkina Faso] and external actors [immmigrants, indigenous kirmers who bave mizgrated slsewhere, sons of
the village settled in town) frequently play an important role,

Irr Ihe pioneer farring avea of Zow, in centraf Beniny, indigenous lineages were accustomed 1o gocepting mi-
srants and settling theryt in hamlets, When they necded cash, o a time when there was stiff plenty of lend
aviitable, they begarn to sell fand, i was thelr educated kirt ving in town who Became concerned abont this
sefifng off of famify assets, and suggested astabiishing a rental system and “lincage land repisters” to focate
e FroRitor the rigrants who fad settfed [Edia, 1999)

Cneof the limits to lecal institurional innovation is that, faced with new prachices, there is limited capacity to pro-
pose, disouess and agree new rules and specify the essential corventional danses 8 A5 a result, monctary trans-
actions and “sales” which are not recognized as lesitimate from a (ocal standproint, take place i semi-clandestine
markets with no rules, wheve opportunistic kehaviour is common and which local arbitration systems tind hard
to handle.

The m@sc studies confirm the great flexikility and capacity for adaptation ot derived rights. Such flexibifity is vital
in envireniments charactertzed by uncertainty and rapidly changing social relationships. In most cases, there does
seem to be sufficient Jocl capacity for institutional innovation to tackle new issues and opportunities as they arise.
It 15 as new rules emerge that blockages may sometimes appear. These also relate to the more general problem of
local governance and systems of authority relating to tenure, a fundamental issue which goes beyvond Lhe ques-
tion of derived rights,

Whak causes the changes in institutional arrangements found in differend contexls? How do Lhese ransformations
come about? Observations at the research siles show the Lension between mainlaining long-standing arrange-
mienls belween Lwo parlies, providing each of therm with a degree of securily in terms ol expectations, and the need
1 keegr other options open. Landoweners may wish 1o wilhdraw [romean arangement following a change in cir-
curmslances, such asa better oller from another larmer or a need for cash, This type of withdrawal may, however,
prove Lo be very diflicull 1o achieve, due Lo the relationship which has developer over time between the two par-
bes, 1Uhas been known [or lields to ke 1aken back, as in Burking Faso and Cote d'lvoire, where soma migrants have
Been forced 1o leave the land they were culbivating, Of course, such action engenders considerable hostility and
resentiment, as well as the risk of viclence, To avoidd this type of conflict, it is more commean for fand to be taken
back on the death of ane of the parties to the contract, this being a more natural point at which to break off an
arrangement,

A8 an Mohéli, in the Comoras, plantations are being abandoned and employment contracts terminated (many takourers are
migranls orginating from Anjouan as a result af the crisis in @sh-cropping, Lol people are reluctant b loan land, az the anly
available arrangement is a free loan for lood crops and clearance bechnigues are sometimes environmentally descractive, One way
ool would seem to be the establizshment of a vental arrangement, providing security for for both packies, allowenp cash cropping
and including critezia in respect of clearance. However, such innavation wilk not neceszarily core akout spantaneously (Lavigne
Duslvilie, 1999),
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CHAPTER .
ARE DERIVED RIGHTS INSECURE?

A nacessary bot not sufficient conditfon for effective management and inmvesterent in natural resourges, security of
tenure i man-faceted and changeable, Within local fend-use and social systems, it is the produdt of social interaction:
security resuits fromt coberence between an individual’s Befiaviour and the sociol norms of the group in which that in-
drvidunl moves, Comersely, where there is competition for resaurces ond land-use s guided by madern tenure rules, In-
dividuals are also Increasingly seeking sacurtty by menns of formal title ond written recording of traRsactions. These two
Brpes of mechonist are vt axdusive, But corstantly inter-relats and afe wsed in a flextble, apportunist manner in stake-
filders' practices and Strategies” (Mathizw, 1995 581

Because they are temperary and usually the subject of verbal contracts, derived rights are frequently considered
as insecure. Asa result, the State often sceks cither to abafish them by dedlaring that “znyone who cultivates 2 plot
for three years becomes the owner of it”) or to control them, by coditying the torms which are considered to be
lawtul and determining the level of charges. Reality is more complex. There s no mechanicl link between derived
rights and insecurity of tenure. A tenant may have security of tenure on plots where he has enly derived rights.
Conversely, an “owner” or helder of lineage land rights may be insecure if the “tenant™ is ahle to dlaim permanent
rights over borrowed land and ohbtain judgement i his favour. It is therefore necessary to darify the term “inse-
curity” and analyie whether and to what extent derived rights are a souree of insecurity, in what farm, for whom
aned under what croamstances.

. CLARIFYING THE CONCEPT OF SECURITY OF TENURE

A Relative Notion

The concept of tenure secerity does not lave a stricl definition. € reflecs the idea that praducers will anly inwest
labcur and capital i land if they have a sufficient guarantes that they will be able to enjov the fruits of their ef-
forts; harvest in the short term, guaranteed use rights in the lenger tertm and rights of transmission 1o the hejrs.
I a derived rights relationship, the security of one party may go hand-in-hand with that of the other [the ane baing
assured of his [ong term ownership rights and the other of access to the plot for a given time). On the other hand,
the clauses in some derived rights arrangements may strongly favour one party or encourage opportunistic prac-
tices by one party at the expense of the ather.

Brice and MizatAdhoia (1994: 3) define tenure secuvity as a sifuation where “the halder of a plot of Tand cor-
siders irnselfl entitled ta manrage and vse his piat, dispose of his crap, engoge In transackians, induding ten
porary or permanent transfers, without hindrance or interference from individuals or legal entities”. Bur this
explicitly regards ferure security as the equivalent of individual private awnership, which fimits the analysis.

The ability of a persen to take advantage of acoess to land or a given resource, depends on the nature of the rights

held: '

= the content of the varinus rights held over that plot or resource (rights of use: access, otttake and management:
ar rights of control: exclusion and disposali*?;

+ their time frome jall or part of an annwral cycle of use; fixed term or open-ended; transmissible ar not};

+ their origin (inherited, acquired through clearance, borrowing. purchase, ablocation by the head of family, allo-
cation hy the State, etc).

Whatever the nature ot these rights, their security rests on the ability to assert them eBectively and the assurance
that they will not be challenged or that it will not be tou difficult or costly to have them acknowledyed in the event
ot dispute, The o of denure security is not therefore so much the astpre of the dghts keld by the individual ar

421, Le Rowy, T997; Ostram, 1990 and schiager and Oskram, 1992 for a definition of these various tvpes af fights.




Megotiating Access 1o Land i West Africa 1 PART TWwWi

group as the fact that i showld not be possible for such rights to be suddenfy disputed or challenged and therefore
that they should be acknowledsed as fegltimate and, i case of need, be defended by arbitration bodies (whether cus-
tomary, administrative or judicial), This means Lhat legal ambiguity or the Gailure of arbitration bodies can also be
sources of insecurity.

Security of tenure s therefore necessarily a relative notior: there are various levels of securily of enure, which are
not degrees on a lincar scale. The insecurity of any given type of arrangement is greally dependent on the social
relations between the partics involved. This means that security of tenure is as much a guestion of risk assessment
by the individual as an objective fact.

During the dry season, the Keur Seib Mdioye bas-fonds, in the Thigs region of Senceal, wos used for market
Bardening under various derfved vights arvangements. & plan ta build a dam pravoked covflicg, as the rmarket
gordeneys were worried about geress to land afterwards. In actuaf foct, those from ohe village or neighbaur |
g villages were wrnconcerned. As they were refafed to thase with fand rAghts, they felt secure. it wos markel |
Fardeners frow Thigs renting lard from farmers with whom they had na family bes ar allianees wito were )
waktied aboll being expelfed or facing Bie increases i rent (Enda-Graf, 1395)

For all Lhese reasons, rather Lhan trving to establish the degree of tenure security, it is more useful to look at forms
of insecurity and examine whether such and such an arrangenient is a source of insecurity, in a given context, for
whotn and how,

Precariousness and Insecurity

Stricthy speaking, ashort term contract (loan or rental for a vear ar season] is nalinsecure; insecurity isnota matter
of the actual cantent of the contract but of the risk that its clavses will not be observed, Il might be a precarious
contract, as a result of its short duration, but it may be renewed from vear to vear. Been with shart lerm contracts e
{whase clauses make them precarious), the user himself is not necessarily in a precarious tenure situation, if such | Py RPN
contracts are renewed regularly or 1f, should they be broken, he can relatively easily renegotiate another one clse-
where, In other words, precariousiess and insceurity are not the same thing, Sich a contract is only a source of )

insecurity if it can be challenged in mid-stream, or anccfled when it is ton late for the user to find an a kernative.

As Lund has made clear, “it is all too easy for an outsider fo misunderstand the nature of types of tenure systems,
by atternpling to measure their security in terms of "distance” from full private ewnership. As Plattear points out,
“il ownership hias no secial legitimacy, it is not ownership at all because it is missing the vital ingredient: recogni-
Uon by olher people” {1995, p. 46), In other words, it is not the fac of being "privatc” that makes landownership
secure ... Of course, social contracts are liable to evolve and change and private forms of landhalding may become
more generally begilimate and thus more certain” (Lund, 2001, . 15).

Economic uncerlainly can also make tenure more precarious, when the user is obliged o accept less favourable
arrangements hecause he cannot mest the conditions demanded for the others. Equally, tetwre may become
rare precarious wher, {aced wilh a pressing need for money, the useris obliged to pledge {or even rent out sume
af his land, therely undermining his economic base. This is the case for certain plot holders in nortbwest Migeria,
who musi let out parl of Lheir irmigaled land to rise the cash required to cultivate the remaining part. Thus, in
Rwanda, the sudden acceleration in dillerentialion in Lenure status during the 1990s was the result of corisis in the
family cconomy and increasing numbers of disiress sales (indré and Platteau, 1996),

The precarigusness of an arrangemend is thus a maller ol s duralion and espedially the terms of renewal. There
is insecurity when there is a risk that agreements will nol be kept fwithdrawing the plot without notice, unilater-
ally breaking the contract, et or when insufficiently precise clauses make thal a possibility, An open-ended loan
where there is a right totake back the land is neither precarious nar insecure, L only becomes insecure if the lane
can be taken back without the recognised length of notice,
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Legal, Institutional and Contractual Insecurity

There ane different kinds of tenure insecurity which do not have the same practical implications,
Legal insecurity

Ir rural areas, rights held by rural commuenities do not enjoy the legal recognition which is resenved for registerad
land 3% This means that local rights (whether rights of approprialion or derived vights) have no legal existence, Vir-
tually all rural communities find themselves in this silualion of fegal isecurity. However, such inscourity only has
practical consequences when competing claims, relving on the law or the State, come along, such as when claims
of trwnership are made by a "lenanl”, ity dweller holding land tide, expropriation by the State, otc. In several coun-
tries, the slogan “land to the tiller” has beenasource ol considerable insecunty: tenants have used it to claim rights
of appropriation against he interests of cuslomary rishis holders, In response, the Battor have reduced the dura-
tion of leans, making shorl lerm [oans the nonm and moving tenants onte different plots from one year io the nest,
thereby making the lenant’s siloalion more precarious.

dany people think thal the 1678 Nigerian Land-Use Act generatod considerable insecarity with regard to land
righls. The Acl 2ave Lhe government powers o expropriate land against payment of derlsory compensation,
Those in [avour of the pobicy claim that the customary tenure sysiem was hindering the expansion of tarmins,
due 1o lack of tenure security, fragmentation of plots and mabifity io ebtain credit for landholdings, Therefore,
Lhe 1978 Acl natiomalized all land rights, including mincral rights, ownership of the land being held by the gov-
ernor of each State, The main impack of the decree was to deprive former owners of theirwealth and [and rights,
while considerally reducing the costs and difficulties encountered by the public authorities in expropriating kind
{West, 20000, In south-eastern Migeria, thers is great inscourity over tenure in peri-urban areas, because the gow-
ernmeant is constanily taking land in order to kand it over under licence to the oil companies and as a result of
the rapid rise in land prices, which enconrages ewners to terminate agreements made with Heir tenants, so a8
1 transfer the land o a higher hidder The Act created 2 high level of insecurity amongst holders of plats under
dlerived rights arrangements (Frandis, 1984:23}. &t the same time, all parties experienced considerable uncer-
tainty as regards the intentions and possible changes of government policy, thus encouraging maintenance of cus
tamary arrangements (ifid).

When legiclation exacerbates clashes behyveen siakeholders (Pard)

The hasic piftar af the Agravian Reform Act 1984 version] in Burkivia Faso is the expropriaion of the rights
of custamary landowners. Theoretically, the latter theveby cevsed to exercise gny power whclever i respedt
of land management Many migrants seized the opportunity githey ta call for permarait use Hehis or to chal-
lenge existing corfracts sEpulating that occupied fond musl be abandoned §f the holder of customary rights
had need of it This sifuation led to an increasing number of conflicts Betweet Incigeneis amd mgrant com-
munities. New requests for land By migranis begon fo corne upr ageainst the hostilfty of the former who startad
taking back more and mare fond. The fear of losing their long-term lang wights took precedence over mgin-
taining good sociol relations with misrant settfers, Toldrg dispules to the focal governrmenl afficiel who sook
fis cue fram the At exacerboied the sifuation By lending b support the migrants' claims, Rather thern pro-
widtng grealer security for producers, e Act actually incregsed the number of oonflicts in soe places. The
peychosis created by enforcerment of the Ack sl rerrairts drved partly explains the precarionus waeee of mast
forms of terure today, :

[nstitutional insecurity

Another source of insecurity may be Classed as institwtiondg!, which arises from the dysfundion of land-use man-
agemnent institutions and arbitration bodies, Recent analysis of the lenure issue has highlighted the role of arbi-
tratizn bodies in generating insecurity and the increasing numkbser al conflices. The multiplicity of norms arising from
the contradiction between |ocal rules and degislation, along wilh the many different parties whao can play a relein
tenure decisions, lead to uncertainty ahout which rules showld apply in a given context. Bveryone will take disputes
fo the body he expeds to be most favourate, and then appeal Lo another source of authority if decsions have gone

S0 [he situation in Ghana is nak so dear cut, due bo recognition of customary chiefs and their powers regarding land,
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against him. This situation encowrages oppertunistic behaviour, claims based on different grounds, and poser
struggies. Institutinnal insecurir is 3 structural characteristic of land lenure in reral Africa, which may be more or
less marked from place o place, It has conseguences for derived rishis, favounng one or olher party depending
on the local kalance of power. Instisutional insecurity weighs more heavily on arrangements subfacl 1o varying in-
terpretations such as unlimited |oans, et than on those where probtens wath interpreting clauses or enforcement
are limited (rentals, share-farming, etc.).

tand hrokers have become important players in this context of wncertainty regarding access to land, as well as the
sarounds onwhich court decisions are based. These brokers help to guide proph: throigh the maze of institutions and
procedures— customary and statutory strocteres, legal measures and informald pressure groups. In natthern Burking
Faso, this activity provides some operatars with a good source of income {Lund, 20000, Moorchead [1996) describes
[or Whe inreer Miger Delta of Malia similar set of issues and oppartunities for those abile to make maney from prople
seeking governimenl assistance to assert their tenure rights. He sees the apparent confusion of the process and strac-
lures as & concerled allernpt to qeate "organized chaos" from which ofticials can then kenefit as brokers.

Ter mrarty cases, difficuities it enforcing aphis, e rsk of opporiursiie, flegifimoie doims and the faifins of
systers of authority and arbitration piay @ mafar )de I iosecurily of lermure, The absernce af o shared ref~
arencs a5 5 whot constitiies a logftirmate clafm kneans thol people con assert o wide variely of cfuims,

Contractual insecurity, due {0 incomplete clauses

Afurther possible saurce af insecurity, which may be dlassed as comlracing!, concerns Lhe arrangements Lhermselyes
and the vagueeness of particular clauses or procedures for establishing the conlracl, For example, where npen-
ended cultivation rights are allocated, the right to take back the land or, at [east, the way this could be done s nat
always expliat: underwhat circumstances could the right be exercised? S0 long as the relationship between the pro-
tagonists is goed. there is no prablom: a land "giver” who needs the raturn of his plot will adwvise the user, Try to
suggest ancther plat or perhaps help him to negotiate one from a neighbour. Convearsely, when relations become
tense, the lack of precision about giving adequate notice can lead to expulsion at the beginning of the grawing
season. In the past, there was litile need to specify such davses, but this is becoming crucial nowadays.

Conflicis over ias-fonds in Bodiba (Kond

Arr officier! quiestioned By Kond referred to disputes over bas-fonds in Badiba. “When the Baowlé came here
origingliy they took the wedond ovea Wwhich wos suitable for coffee and cocon. They didn’t want the bas-
tonds, Mows they've pobBled up cvendhing ond have mothing (eft to grow food, 50 fheyre corming dowr &
the bBas-fornds, The Ghan ofyecl, soping “we Dawe you te ugiand, mot the basfonds”, Clawses in the onginal
GFETMBCIICHES Were HOE very precise Becanse suck faned was nol an issue of the Sme. The growrne inporlance
| of the basfonds means thal L s necessary to spell oul the excct corfent of the arramzement ond whetfer
! ar not the transfor of basfonds formed part of il

Leaving clanses snelear (Kond]

Whan contracds are pegotiaied oF conduded, it s guile corrrmon fo omfl ideliberalely or Uhintentionaii) one
Hrirg: whtat is not allowed when cultfvating e langd, in princiede, the owrter shacld provide the terrant with
a fist of taboas, but i Feality not evenaone does and may take advantage of this fater o swingle the borrower,
as evidenced by a Ghan village chrief “If you are giver fand, you are not told about alf the Bans and totems,
but Jf you are caught going affer @ winran in the bush, for instance, vou beave fo poey sometiting on i you
2 are an outsidar and canpol pay, you will Be driven away,”

Mew arrangements, coming neither tnder conventions sandctioned by “tustom” nor clear government rules, are the

most exposed to this type of insecurity. This applies to fand transfers in Burking Faso: although commaon in seme

areas, these disguised sales remain ilfegitimate as far as custorm is concerned and iflegal as Far as the law is con-
cerned. Commercial transachions take place in a “grey market™ which encourages manipulabion:

B The actual contont of the transaction 1s not always explicit, maintaining uncertainty as to the rights transtmit-
ted: is thiz a "truc” sale, with transfer of ownership and extinction of all the assignor’s rights, or a lang-term as-
signment of rights of wse? This vagurness may allow for varions interpretations by the different parties, leaving
considerable raom for conflict,
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i Cheating over PYPs [Tallet, 1999)
Around Boba Dioefasse, et the TOE0s, PV (ninutes of discussion) wore aften wsed by urban dwelfers to seelt
resistration of lond for which, in the eyes of the indigerous “givers”, anly the vight of use had been ceded,

B Land Llransfers may be made wilhoul the knowledge of other family rights holders, thereby increasing the risk
ol challenge when Lhe sale is discovered and hence the risk for the purchaser; although often carried out by
the head of Tamily, these transfers are in some cases organized by vounger family members [Baud, 19990 This
meue isall the imare sensilive 1n that land is usually controlled by family groupings, rather than possessed by
nelividuals, whe cannot cede the family land on a long ferm basis — let alone disposc of 1t — without consulting
others in the family {cf, intoduction, poing 2), This raises the question of the terms on which an individuai,
even 3 head of family — can commit himself toa land sale.

M In the absence of transparency, the same plot may be rented or sold several times (Lund, 2008). In north-west-
ern Migaria, two cases were found of the same irrigated plot being rented to two different farmers. In the first
case, as the landewner had received a better offer, he had cancelled the previous agreement and farced the
tenant to fake back the money he had paid. In the sccond case, the tenant had noticed that the plot he had
rented was boing cleared by another party whe had subsequently oftered the owner more money. The local
alkali court of justice decided that the first tenant should be able to have access to the plot, without com-
pensating the second tenant for clearance, in view of the fact that the latter could nol produce any witnesses
to the agreement (Mamman).

In the Banwa regfon fwestern Burking Fascl, confiderliclily surrouhding negotiations is sontetintes wsed
By mwners o orronge several renlols stmultaneouwsiy, According to the prefet of Kottka, "there are profilerns
ol present belwesn migrants of o resufl of the behaw‘our'of CEFaIn londowrers, Same of them rent out
ks af their land for o period, However, IF reanwhile they fingd a higher Bidder or get into finarcial di-
Sroutiies, threy will arrorge fuether rerdol wilkioul pointing out to the new lerand that the plot §s corvently
verted By omolher The prersort waorkirms the fenel 5 notl fnformmed of the new coptract either, Confliict then
Breats out belween the o lenanis al the bepinning of the rainy segson, The plot owner will plead for-
pelfutress to fuslify e new contract, Al thal irme of the year, Be can no fonger afford to repay the rrorney,
(Formn, 1999

In reany cases, Lhese forms ol insecurily do nol necessarily cause protlems so long as the protagonists ack in good
[ailh. Certain arrangements conlain clauses which help to limit opportunistic behavigur, bt this is not sufficient
when the conlexl @ rmualtiphicty of norms ang Lthe failure of arbitration bodies; tenser social relations between
stakeholders) encourazes such behaviour and advantage is taken of flaws and obscure prints. The reason for
drawing up written caniracts is precisely to guard against such opportunistic practices.

Playing on werds and making use of lond sorveys in {ite d'lvaire

Threaughourt the forest zone, the work of the pilal Rusal Land Plan (Plan Foncier Rural), designed to ider-
tify aff cxisting wghts fwhether cusTorary or statutory), ighlighted nat anly the ambipwity of rights held
by pon-foca! faemers aver their plartations as @ reselt of tenure transactions, but also the use made af such
ambigiity by the varians groups. T this areq, whers transactions aore monetenized ta o considerable exdent,
the vghts of "outsiders” may cover ot onfy rarsfer of accupation, adwinistration and Lransmission, but
ever aliceation, of fand. These vights ore cotipled with the abligation of “gratitude™ towards the “guardion”,
whtich muist contine to be recogaised By thase inheriting ar those taking over the land which was Ehe sub-
fert of the original transfer. These transfers are described focally i various woys, sometintes as o "sofe”
JSometimes as g "giffY or a “loon®, depending on how the speaker wishes to interpret the trarsaction,
whether [t invalves not just the trees bul alsa the land ftself, and on how far he wishes to mairioin the
guardionship arrangement. These different ferms shauld wat be taken as correspomding to sinmar terms
From the European fegal context. Whern used Ir Bhe Rural Lard-Use Plar surveys, These fermys were delib-
erately exploited by differcnt local inferests, as @ means ba shift the local Balance of power, and it the fropes
af achieving a renspotiation of certaln ferms and cantrocts. The recen! socio-poliffcal Situation ord e en-
1 achment of new legisfation favourable ta the clamms of indigenous parites fove contribuned Iovards wide-
v spread calfing into question of the validity af land tramsociions entered inlo wilh Guilsiders,




Megotisling Acress to lamd in Wil Alrica 1 PART TWO

Il. DELEGATING RIGHTS AND INSECURE TENURE:
EMPIRICAL FINDINGS

Types of Tenure Insecurity Found

The case studies reveal several cases of insecurity, but by no means all of them relate to systems of delegating rights:
irn somme cases, iLis penple in intra-family relationships whe ladk scoity (members of the family setiled in towns in
seruLbiern Benin: young people establishing pfantations on family land in Ghana). Sales and other transfers abso explain
nurmeraes instances of insecurity, especially multiples sales. In many cases, except where there is rising social kension,
such as areas with long-standing migrant scttlement, spstems of delegating rights de not cause particular insecurity,

« | the Senegal river valley, the legal status of a person towhom an irrigated plot is allocaled is nol very clear in
the eyes of the law However, by consensus, alloction 1s seen locally as a permanent, lransmissible right of ap-
propriatian, subject to payment of water and maintenance charges. The only source ol insecunly for the plot
holder is thi: risk that in the event of a poor harvest and inahbility to re-pay debls, his right ol use may be sus-
pended by the GIE and given to someone else, Some of the farmers who have an irrigated plot are well placed
in sncial and coonomic terms and keep the plot kor vears, Others apparenily change frequently, probabby due to
weak links with GIE officials.

= |n castern Ghana, share contracts are very widespread, bul are nol parlicularly assocated with insecurity. The shift
frorm share ot produdt, to share of the developed plantation land has removed some measiure of uncertainty in
the relation between landlord and tenant, since the landlard no longer needs 1o fear the tenant is surreptitiousiy
harvesting part of the crop Equally, land acquired by this means does not form part of the matrilincal estate and,
hence, can be passed on or sold withoul the wider family asserting clairms o it Nevertheless, disputes over land
are frequent, with different members of the family contesting the rights of clders to dispose of land. The use of
gseda pavments and Lheir rising value provide a measure of sccurity for both parties, since they conter formal
recoenilion by Bnesse members and withesses of the contract. While written contracts have become increasingly
cormmon, Lhis daes not itself reduce the insecurity sinae the right §o draw up such contracts can be challenged.
In the case of Ghana Oil Falim Development Corparation, contracts can be terminated if sharecroppers fail to con-
{farm Lo the terms, such as repayment of credit, and abl sales of the harvest to the oil palm company.
In the densely settled Upper East Region of northern Ghana, loans and short term leasing of kand are comman,
Insecirity arises when the heirs of a landowncr want to take back land lent out previously, Custem demmands Lhat
the tenant he given time ta make other arrangements, with partions of the land borrowerd being given baclk aver
a petipd of several vears. In the less densely settled areas ot northern Ghana, the traditional’ arrangemenl pear-
sigts, whereby incoming strangers gain rights to cultivate land through kecaming members of the land holding
community, and maintaining relations with their host family and land chiek
In Burkina Fasa, in the arca of carlier agricultural sefilement, the lack of available land places voung mambers
of the indigenous community, whose family holding is sometimes no donwer sullicient, in a difficult situation.
Challenges to former armangements tor accommodating migrnis have led o a process of withdrawing [and and
transformation of the arrangement into a short term loan or, increasingly, rental, The rapid increase in rental
charges is puetting the poorest households, for whom the price may represent a seriols constraintd, ina precari-
aus situation (Baud, 1999), The dynamics of this process are dilferent in mized villages and migrant hamlets (it
is more difficult for bocal people to recover thedr land inomigrant hamlets) and depend on the econamic status
of the migrant: those who have a firm economic and secal Base do nol feel insecire. Tenure arrangements are
going through a phase of restructuring, which is lending lowards increased uncertainty for the least well-estal-
lished farmers from outside the area, Renegolialion is laking place against a backgronnd of tensian, with the
avowed aim of making migrants’ posilion |ess secure, These who can afford itare trying to purchase the land they
are currently cultivatings under derivee righls arrangements,

Ir westverntral Ote d'hoire, insecurily relates mainly to "gifts” or “sales” to non-locals ard copedally non-lve-

rian migrants, who are now faced wilh threats of straight-fonward withdrawal of landholdings or renegotiation

al the righls assigned. Sales of Lhe same plot to many different buyers, aswell 2s sales by someone who is not

Lhe legilimale holder, seem 1o be less commen than twenny years ago. Rentals scem to be the least, and abuse

contracts the most alfecled by opportunistic manozuvies by cither party. Disputes between owners.and

bousantiers are sometimes submitted to the sous-préfet for arbitration.
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= In the Port Harcourl ared of south-east Nigera, the land market is very activi. The main risk for a terant is Lhat
the “landlord” will sell the plot he cultivates without telling him. Broblems tend to arise on the death of Lhe
lancovener, when fis heirs wanl Lo take back the land. The degree of precaricusness cxperienced by tenanis de
pends on their status: the worsl ol are migrants who are [ooking for work in Port Harcourt and, in the mearn-
tinte, want 1o borrow a plol W cullivate. The position is also ditticult for the children of migrants in the
neighbouring town of Qlizhbo, but who hsve to confront the sreed of the children of their parents’ benefactors
whea are now trying 1o take back Lhe rented land.

= In the Sekato region of norlhwest Migeria, landlords may rent cut their land to mare than one tenant, hogping
therchy to gain a higher rent, Equally, lenanls may bry to assert daims over land which they have heen cultivat-
ing far somde vears, on the basks of righls acquired through occupation. Some landlords employ land agents, or
brokers, wha play an active role i monilering how lenanis behave, to ensure they conform 1o agreements.

= In the Lake Alau area in noth-east Migena, lenants on upland farms are secure so long as they continue to pay
the traditional tithe, or bufu, which is given publicly Lo demanstrate the landlord’s continuing rights. [nsecurity
Is greater on the higher value plots of irvigated land, parlicularly swhen rented out to those from the neighbour-
ing ity of Maidugurl. Tn seime Cases, tenants may 'sell’ Lheir ol to olhers without the landlord's bnowledge.

* In sauthern Benin, the various forms of delegation of rigivs are nol really alfected by insecurity. The matn un-
certainty relates to pledging, as the creditor does not know if and when the pledger might repay his debt and -
cover his plot. Another form of insccurity B experienced by family members settled in town, who prefer to rent
their plot cut to a third party rather than risk having one of their brathers lake il aver. In this case, delegating
rights 1s @ way of achieving greater security of their land.

It is not passible, theretore, 1o estahblish a definite link between derived rights and insecurity, In many areas, inse-
curily refated to derived rights refers to legal and institutional insecurity affecting all lenure rights [although de-
rived righls are generally more sensitive]. Contrary to our initial suppositions, insecunly related 1o derived rights
iz apparently not as great as might have becn thought, as a nember of factars help to reduce risks significant by,
These include short duration of the contract, arrangerments leaving little roem for opporlunisi, and mutual in-
T 8O- terest in conlracls irvolving co-operation. Neverthcless, some arrangements, especlally those which come close to
ECRERIE being sales, do carry within them potential insecurity:

Wheraver vou g, however, it is first and foremost the social refations hetween parties to the cantracl which guar-
antee the securily of Lhe arrangement. At regicnal level, it is only in the arca of carlier agriodtural selllement of
wastarn Burkina Faso and some (orest regions of Cite dlveire that serious insccurity can be seen, Bven then, this
arises mare from ongoing secio-economic restracturing and political change than derived righis in themsalhes,
Mareover, It is very variable on a micro-regional scale: in some villages, the desire to preserve sacial peace and
camply with former arrangements helps to reduce contlict In addition, it is possible that the dynamics of fand with-
drawals in that area of Burkina Faso rellecl ne more than a temporary phase in which rights are restrectured prior
ta renewed stahility of the tenure position,

Another type of insecurity comes fram tension between individual and collective interests within the family graup.
This @n be seen whers an Individual who invests in [amily land i not certain to enjoy the fruits of his efforts [as
in Ghana, Amanar), or when an individual can assign part ol the landholding in secret to the detriment of the other
rights halders. Equally, the head of family wnay prefer 10 renl oul land to an "outsider” rather than assign it to
younger members who would have hoped to cultivate il Lhemsebees, In Burking Faso, as in Cote d'lvoire, youngsr
memkers of the indigenous community seek 1o exclude "oulsiders” [rom gaining access to land in order to secure
their own claims, leading to description of the rental market as “elhrically seemented”.

Factors Exacerbating Risks of Insecure Tenure
The monetarization of tenure arrangements

In the face of increasing monetarization of the lecal economyy, Jocal people are eving Lo increase the Tevenue
earned [rom those dependent on them: incrcasing charges and making therm more syslemalic, rather than merely
syinbolic, stepping up miscellaneous demands or even maving outright to rental, 50 a8 1o have regular income [Port
Harcaurl area; weslern Burkina Faso). This rush for maney-making alse encourages opporlunistic practices, such
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as gver-twrming an agreement when a third party makes a higher offer or renting the came land twice, In south-
east Migeria, peri-urban land prices are rising rapidly. Tenants are frequently faced with demands to quit on the
death of the landlord, since his heirs wish to sell or rent out the land at a higher price,

Market relafions disrapt stable tenrve relationships (Paré

As lond has acquired cansiderable market value, lacal landawners naw caleedaie in terms of profitebilite. Why
seff fand which could bring in anmuaf revenuer Why lend land which cowld provide a reputar rental fncome?
Why conmmit ta the forg tervm and tie aneself fo a fixed price when rising demand far fand is bringing esca-
foling prices? How coufd one i dawn the atiractive offers which often come from the land barrowers
| ifremsefves? This situation encourages landowners bo Loke odvantage of alf oppartunities affered by increas-
] frg dermand for scarce T

Generational changes in areas of mass in-migration

Where in-migration is subslantial, generalions] changes can result in challenges o former armngements: worried
about their lelure becawse of Lhe scarcily of land, the sons of local families reproach their fathers for selling olf
Lhe lineage kandhobding and seek 10 reneguliate arrangemenls hal Lhe laller had concluded, either o exclude “oul-
stders” altopelher, or Lo make them pav renL They seek Lhereby 1os

- put a clear time lhmit an the contract duration and thereby avaid any claims by the lenant o andownership:

- earn cash income, as an alternative o selling the land;

- reinforce rights of appropriation and control over these areas.

Conversely, sons of migrants are sarting o refed the conditions connedted with the patron-client relationship
linking them with the Eand rights halder and call far pwnership of the land to be vested in their hanes, given that
they have been cultivating it for a decade oF more. Any vagueness abourt the clauses of the contract agreed between

their fathers {particularly about the Fight to take back the land} is then used to justify conflinting claims on either-

side. The process is all the more brutal where, as in parts of western Burkina Fasa and some forest arcas of Cote
d'tvoire, the mass accommadation of migrants by local people was more or less imposcd on them by their re-
spective governments (Chauveau, 2004).

i The area of ecrlier agricedlural setifement of western Burkinag Faso provides an archetvpol exantgle (Paré,
;_ Z00N); Brewd, 1999), Agcinst o backprournd of growing teasion, o process of land withdrenval §s in progress,
afler) wilhy rec Frotice piven, ermed ol furcing risronls o eeee fo remt pdols witiel used to e freehy fert B TRerrt
Renfal is sprecding rapidly, olthough The overall picture hides differences between villages, It Is often e
death of the village chigl, who bad seltfed the migronls or of the migranls’ chrel that imeers the Breok-
dovwh, Cartverseny Wwhere Bottt gre S0l aifve ahd wish to mmainfain 2ood relciions, the silitation rermoins stabic.

This scenario seems o he specific 1o areas opened up for farming aller independence, where selllsment was
strongly encontraged by the Slate, where (he stozan “land 1o the Uller” encourages lenure claims by migrants and
where there is acute shortage of land, Elsewheare, mechanizins ensuring the sodial integration of sutsiders through
martiage inte the local cammunity continued to bring about peaceful assimilation of migrants.

Changes in the political context

Changes in the balance of power hetween stakehalders, when migrants hecome numerically dominant or are seen
as being cconomically deminant, encourage challenges. Natinnal paficy may alse play an impantant part. In Gite
d'lvoire, the crisis in the cocoa industry, as land reserves were exhausted and prices collapsed, conpled with rhetaric
about national identity in pursuit of party pelitical ends, encouraged local groups to challenge the status of in-mi-
grants, whether nationals of Cite d'lvoire or not (Chauvcaw, 2000). In Migern, announcements abouot the farthcoming
Rural Code, which chvisages recognition of customary “ownership” on request, triggered carly offorts on the part of
different groups to demonstrate that they were the “owners™ land rights-holders have tried to step up or impose
charges which, in some cases, they had not keen collecting for ages, while users try to escape them (Lund, 1993; T858).

i the case of MNigeria, the Land Use Act of 1978 ehalished custontary dues between tenants and landlords,
creeting considerabile urcerininty regerding the rghts of eoch party. However, in prachice in most places such
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poynenls frve conlinved, resareiess of the low (Framcis 1954} The Ghanatan Altens Complianoe Ovdor of 1970
E Drotight o rrassive shift v lotal aind febotr relations it e ooong sector THis fed to the expulsion of sevierat fun-
l' dred thousand Sahefice rrigrarts Who bad provided much of the workforce for estabiishing plartations, otk
s fabourers ad as sharecroppers Sdormako-Sarfon, T973)

Derived righls are nol insecure in principle, Case-by-case analysis is essential to determine whether there are cases
of precarions tenure, what they consist of and which stakeholders suffer from this, A good grasp of the context and
the content of arrangements helps to identify the key aspects of tenure dynamics and the causes of insecurity
against which different groups seek 1o protect themselves,

I1l. MAKING ARRANGEMENTS MORE SECURE

Faced with these various types of insecurity, rural communitics do not remain passive. Various ways of achieving
greaicr security have been identified, on the part of both “givers” and “recipients™ of land. These praciices some-
times converge an a shared interest, thereby contributing towards stahility in tenure relations, or they may clash,
onc party becoming mare sccure at the expense of the other. Security of tenure also depends on how stable is the
econatnic or socin-political position of the partics. Bven in areas that have received a large number of incomers,
migrants wha have been able te establish an economic footheld in the local area and develop relations with
people in local government are not likely to be threatened with land withdawal,

Achieving security through social relations betweeh parties

In general, contracts delegating rights are not established at random. Parties prefer to make arrangements with
people dose o them, to whom they are linked by kKinship, marriage or patronage, as this should protect against
oppariunist behaviour and makes arbifration easier, For *outsiders”, marrying do a local [amily s skl an effec
tive means of achieving bath social and tenuwre security, This type of security 1 olten embedded in nebvorks of in-
equality and dependence, meaning that it has both advaniages and cosls. Dependenl relations may also be
imversed, a better-oft outsider willingly lends maney to his patron, encouraging the latier to become dependent
in order to gain access to land i return.

“Althoush arrangerends are enlered inlo through negoliotion, itls the quatity of the sociaf relations betwesn
porties fassistance provided, etc.) thal rmainlains thers, determines fon fonig they last and, finally, represents
Ifve rrecir factor af stabudity or chaflense” (Porél

In some cases, howeyer, attempts are made to aveid land Lransactions being conducted between ¢lose kin; some-
one will nezeliale access Lo land outside the family group or prefer to assign land 1o an outsitder rather than a rel-
alive, Lo prevent kinship relations clouding & conlraciual deal,

i southernt Bendn, when sarmeons has fand bUt docs iot five I the village or bas to go away for o white, ke
will ustratly rent it out. T so doing, be {5 thing pot anty o carn money but also to ward off attempes By faraify
efders 0 grab the plot and fake advantage of i absence. it this arreagement, the indbolder may favdfe
Hi links with the ferant dircetly oF give the task i g resident (Bdfa, 390

I several of the case stiidy Sites, tandowners were particualony feen i avald contracts with dese kin, because
af the lkefihood of rofatives faking advantage of their position, and asserting strotger clairrs over the fand
N quacstion, 17 the oase of eastern Ghana, landiords muse balance this risk apainst the desire rot fo alisnagie
Family land for long periods to strangers, Ore soluitor has been to formalise comractual fevms bebaeen kin,
thraugh the estoblishrreat of share contracts which are ther suliject to aseda payments and wilnessed by
the larger loin gronp,

Achieving securify by means of restriclive clauses

By restricting the nghts granted to the "tenant™, the “owner”™ safeguards himself against apprepration daims. Ac
cording to custom, it 15 the akility to trace the ongin of rights back to first clearance, or purchase, which legitimizes
rights of appropriation. For the owner retalning somc rights [cog. gathering, planting trees, digging wells, etc),
asking the tenant te give him a few bundles of grain every year as a symbol of dependence or renegotiating the
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transmission of land to the tenant's heir, are ways of making it lear that he retains the underlving rights, however
long the lad may have been delegated 1o another. This is the well-esiablished ratinnale for bans on planting frees |
or digging wells on land delegated to someone efse. I is also the ralionale for the "synidbolic Shdre paid by the |
farmer as an annual acknowledgement of he origins of his right of use,

These restrictive dawses are aften misinterpreted. Mot understanding the reasom for these diguses, some res
searchers hgve terpreled an absence of fnvesiment by the "batrower™ us proof of Insecire lemure, Restric.
tions dp sametimes reflect a wish B3 keep terars in o precarious position Bul, in many cases, they represent
St and farerost the stratepy by the fand-vights holder to retain corrtrol cver the land.

Achieving security by increasing non-confractual payments !
Faced with the risk of an arrangement being challenged, “tenants” themselves may increase the matersat and fi- !
nancial services provided to the person who has granted them use rights,

Achieving security through consolidation of status

A insecurily of tenure is uncomman amongst powerful slakeholders, developing one’s sconomic position in Lhe
Incal area and strong relations wilh Jocal leaders and within government structures are ways of putting peoplein |
one’s debt [orally and having supposl available, if nocd be, |

Achieving security by proposing different types af coniracts

In Scnegal, Burking Faso and Niger, redueing the duration of loans is, at the outset, part of a 5Emtegy to provide
security for righls-holders faced with the risk of their land Being claimed by the farmers they have settled uponit. ¢
I western Burking Faso, taced with threals Lo take plats back, migranls who can afford icwill suggest purchasing
the plots they farm. This also happens in soulh-eastern Migeria, where [énants atternpt to purchase the plots they
farm. The case of vounger farmers in #astemn Ghana, who prefer 1o gaint land frem none-kin through share-crop-

ping arrangements, is @ similar strateoy to avoid the risk that others may lay claim to the fruits of their hard work. -
In north-cast Migeria, owners of irdgated plols have been opting for short term tenancies to aveid land users
tlaiming firmer rights,

Achieving mutual security by partial conclusion of sales

In farest areas of Chte ' lvoire (Koné, Chawveau et Bassérie, 19494), sales are noled by means of an "agreement”
which marks the begining of Lhe transaction, but they are mrely concluded, The partial nature of sales relales to
the slralegies of both parties Lo secure thelr position, The seller, not having received the totality of the sum due,
seeks Lo retain the right to take track his plot {enabling him to demand regular addilionial payments from the pur-
chaser), The buyer avolds paving the entire sum, for salone 45 he has not made yse of the whole arca purchased,
When everything has been planted, iF the balance has been paid, the sale is constdered as finally concluded,

Achieving secure arrangements by means of wilnesses
Resort to witnesses is almost universal in respect of contracts myolvimg money. Bach parly calls one or b withesses
o guaranies the evistonoe of the iransaction and it content, In some cases, this hanwens in the nesenoe of the
village chief, as certifying autharity, Allogation of plots at the general assembly, describied by Ndiaye in the Sene-
gal river valley, comes under the same principle, the assembled armers adting as oollective wilriesses.

fit Eastere Ghana, share contracts afe Wivally made before withesses and sealed by the aseds or thark you |
payrent fdde Io Mre landowner Withesses are also rewarded for their senvices, recefinE frorm one-fifth ta
arc-third of the aseda payment ., "These sseda payments miFrer cormventions surraundiitg sils of land, ie
presemntation of g substantial sum of mokey before witnesses™ (Amanor), In south-eastern Migeria, partles to
& contract affen wish to have witnesses o their agreement, especially o custormary chicf, while not forgetting
lhot peapie can move away or die and it is not therefore ahuays possibie o rely o them 70 guarartee fulfi-
| rent of a corfraet fAnifea). [

Choice of witnesses and straiegies to ochieve security in Dedomé [Fdia, pp BR)

The choice of withesses {fwa or four of thom) is not made of random bul in accordonce with the decree of
sectrily requived grd the fevel of insecurity feft when embarking Upor gt arronzement. For The ownern sk
Conlcerns passifle expropriotion of Ris plol in Dedorné, where the markel in fand scles is ermbryare, the lamd-
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halder does pot feel his vights greatly threatened, On the otfier hond, he does fear expropriation of lad by
a diose refative who might clairm a picce of fand on the basic of kinship rules.

When written agrecments are drawn L, the fand righis-owner will fole ane or two members of bis own Jomiity
as wilnesses, those who mieht otficriise challenige arrangerents. This rreans that the reciplent oF tenant
would prefer to see the vendor loking his eldest son o, fafling this, an influential member of his farmiy as Wit-
ness, I this happens, the toker foels move secure; e will ustelly sy "his son signed the papers toa” to show
@ visitor passing through the village that the wiillen decd he holds has been validated by ihe son for sarre
oifier persor who could polentially challenge the deed). He will see oblaining the signature of ihese peopie
& increasing the security of his deal. Conversely, the owner wif have no particiilar wishes as regeords the wit-
rress narmed By the other party, who witl usuafly prefer someone with charisma and authamy: head of famify
tirteage chricf, village chiel or sitmply a resideri of the village.

Achieving security by resort to written documents

People in rural arcas are increasingly resorting to the written form for arrangements they make between them-
selves, Found in Burkina Faso Tallet, 1999; Pare, 1999; Zongo, 1994, Niger jLund, 1989, southern Benin (Rdjay, Cote
d'lvoire (Koné ot al, 1999, Nigeria (Mamman) and Ghana {aAmanor), this practice is much more comman than
people think. It reveals a need to keep irack of the arrangement concluded, in circumstances where the memery ot
the “elders” no lenger sulfices and the monetarization of transactions is upsetting the rufes ol the game.

Rocent work to identify popular praciices frn use of the wiitien form (Lavigne Detville and Mathieu, eds,

1994} has already hightighted this litthe known aspect of tenure practices. Use of The witen form is more

common Baan Is ofter thought Farmers Keep thelr “pieces of paper” corefully, whatever their origin and

legat validity and even whern they du rot know what they are Tor: "W fust keepr them, we dan't know witat

is right or wrong, If there s @ prablern, we can shaw all the papers fiaping that they contain the right thing”,

according {o o faricr in Cote d'tvaire. This reveals "o strategy [o keep track In witing, 1o pife vp bits of paper

to secuve aequited rights” (Kané et of., 1995) against o backarolid af legal and institutional insecurity. People

aften draww papers Up themselves, more of foss independently of afficial procedires arnd authorities,

Various types of papers have beert identiffad:

s priverte contract type agreements Between individuals;

« cantracts between individuals, valicdated By customary o state authorities (induding PVYPs — minutes of dis-
ELISSTUT)

« reprarts ot grbitration ar court cases, whether fssued By custorary guihorities, as i Niger where the latier
are legally obfiged ta prepare reports systematically, the administration or the courts;

» slerlerrents of land allocation, issucd by o Canton head i Nigen or o Rurel Council in Senegal, or By the ad-
FRISETFALION on sethement of Frigramts (AVs) ir Burkdng Foso;

» officiaf documents having o legm value (receipts for applications to register Hghs);

« rriseellancons documents, issued by the administration but rot af an offickel nature: statements of own-
ersfilp fssued by the commtune gdministration in Rwanda, varfous cerliffcates fsstied By enfertsioe workers
fe.g iy Chte dheaire),

THese practices sometimmes go back @ fong way, a3 in the Comoros, where the Jong tradition of islam, e spread
af writing and ancient examples of land alfocations by sultans encouraged the spread of the "l el
witicht is maw takine on a life of its own separale fror the religious authorities who firest adopted it e north-
wiestern Rwanda and Cote o Ivoire, the oldest exarmples date from 1933 and 1350 respectively. in Bukdng
Fasg, the PVP proceduve wos introduced by e colorial authoritics, Stuch practices s2em 10 hurve Beer be-
coming more comrron over the last few decades as @ vesult of the increasing poputation ahd fumber of trans-
qctions, moking it rrore difficdt o refy an einorny dlove [Corrtoros and Rwaenda); Breaking with customary
rirtes and the developtnent of "sales™ evertls such @s the redistribution of fend from ceoticl estates and the
sehsequent exchonges of land in the Cornoras; oF the expLisions and purchases of fand connected with the
establishment of mission saations in Rwonda, The planters cevtificates demanded by customs officials i the
Céite d'ivoire in the 19705, tagether with presstre fram cerlain offficials ta put things on paper, afse played a
part I that counlyy and Burking Fase, the presence af Aurmerols migranis was vindoubtedly o prediseos-
ing factor i was between indigenous arid migrant parlies inftiatly, If not elmoest exclusively, that muarket
transaciions ond the establishment of written agreements loak place.
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Research into systems for delegating rights has confiemed Lhis aspect ot obtaining security of tenire in new areas,
It has also given a clearer view of their role in derived righls arrangements.

l— —,

The eniergence of the weitien form in Bodibea (Kowé: Zoreo 2000

Yo begirr with, aff coriracis in Badiba were made verbally b, faced with growing irsecurity {as past “con-
tracts™ were challenged or renegotiated), outsiders Began [o thy 1o secure their posilion throush “bifs of papsr®
indicating thot there reafly wes o cantract with so and so onhd also mentioning the noture of Bhat contract
According o a local man, “in our ancestors’ deay;, we didn't pur arvtiiimg oft papas Now we get o pisce of paper
s “acknowledgement of debi” which has to be signed in the presence of the villase chiel, A comtroct that is
Aal witiessed by the villape chief or put on paper is nat valid™, It Is mainly sales, rental and pledeing con-
racts that are pit on poper o cerkify thet money has Been received, and the rernainiig boafaree o pap. The
PAPEES dre dFIWE Up in the presence af withesses for cach of the patios and before o corrtpeterd cuthiorly
te.p vitlage ciriafl According to MG, (o Tagouana riigrant) in BodiBa, “when yvou Buy @ plantelion ard i staris
ta produce, you mark the boundates, thal & you put things on paper with the Ministry of Agricuiiure offi-
clals fn Qumé If you want a plece af papes, you infarm vour guardian and vou go o Oumé togelfer Yoo
pay far his trip and meats, you give aboul FCRA 30,008 to the afficials for the docement, When they corpe o
meastire the fields, you welcome them, you give them food and buy them drinks. | think the piece of paper
they give you gives “elermat” securfiy, whethler you e or die, iE is far your family and vour children™ (Komd).

ffigrants fave several types of docimart o supporl irovactions snade or o prove thelr ownership status,
Any piece of paper relating to land that s issued v cormeone from owlside the viflage s kept carefidfiy, This
£5 WY Iay Srerigranis sHIT have documerts framm the subveys made in the early 19705 By French rescarchers
ChHaunead & Richard. There are hwa common s of doclurment: Thase fssued by the administration and
those drdawrr we focolly to sanction @ sale or amy other fopm of Transaction (Forse, 2000)

The use of paper in southern Benin iFdjfa)

In Dedome (sowthern Benin), paper bas been used since the mid 19705, The first writlen agrecments relate
ta pledging. NMowadays, gquite o few transociions are the subjcct of @ wiitlen deed, recorded on o corefully
preserved bit of paper. All seles of land (for farming or brilding) are the sultect of o wiilten agreevrent, OF
the fifty rocorded cases of plediing, Ler were put on paper. Paper is also commronty Wsed in rentols, OF some
hwenty terants surveyed, ten showed ws o rental contract. The use of paper ias row extertded 1o polm grove
contracts, af which we found hwao relating to the moin 1999 ralny season, OR tHe otfer iond, shorecrogpins
and land foan arrangoments are not recorded or paper. Weitlen agresments are tsad For tenure arranpements
accompanied by a cash transaction. The Rural Land-Use Plan helped to popiilgrise further an existing prac-
tice: seaing amn imventory being made of righis, formers felf the need ta sofeguard thefy interests by Lsing
paper themselves. in Dekowenoy, on the other frard, pper is mot much used except for pledging (Edia, pa7h,

Transfers, receipts and PVPs in western Burking Fase (Pord)

I wester Burkina Faso, “safes” are fncreasingfy sei down on poper under pressure from buyers, Of 79
recorded sales, efeven were the subljact of g wiftten docurment. This may be a receipt, in duplicate on ordi-
hary poper, one for the seller and one for the buver: o declaralion, velidated By the administration which will
keep g copy, o o PVE The PVYP s an official deed which existed vnder cofonial rule and was revived when
tenire lepnilation was amended i 1996 [Decree dated 6th Februarny 1997 enforcing Law T4/96A0F an
Agrarian and Terure Refar in Burking Fasa). The othar two forms are not afficiafly recagnized. Some PYFs
date back to 1970, whereas receipts and declarations af sale onfy becarne popular avound the end of the
19505 Whife receipts are fovoured by resident migrents, newcamers prefer The dedloration af sale which is
tess Mkely o be chalferrzed. tn all coses, buyvers amd sefters are cach aocomporiied By at feast hwo witnesses,
The identity of the contradting parkies and witnesses, the areg of the plal and sometirmes whot it is to be used
Tor are wHker dowrr [Foré, o 421

In the irvigated areas of rovth-west Nigeria, wiitten conbracts fove becomte very frequent, ond are uscoliy
based an the model provided by formal tenarcy agreements behwecn the [wioation project auiforty and
terant farmars. i Easlern Ghora, the written contracks established by the GOPDC also provide o mrodel
adopted by focal peaple for arrunzements armongst Hiermsetves,
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The documents, which are oflen rather vague, evidence the fact that an arrangement has been conduded, before
such and such witnesses, bul rarely indicate the precise content. They do not replace preliminary negotialions or
conclusion af the arrangement before witnesses, but complement the security provided by Lhe presence of wil-
nesses, The prolagonisls oflen try to inviolve a local authority, usually the village chiel, bul sometimes the admin-
istration, Allhoush it has no legal value and is imprecise as regards clauses, the “piece of paper” plays a signilicant
v as oral traditions reach their limiis,

Firalby, irt several of the case study sites, there is increasing use made of land brokerss or agenls to manage fand
and refations with tenants. Thus, for cxarmple, in the irigated areas around Sokolo, Migeria, urban land-owners rely
on agenls o seek new tenants, monitortheir behaviour and ensure limely payment of dues, Such agents may also
play an important rele in brokering agreements in case of conflict. [n Burking Fasa and Niger, the complexity of
legal and institutional arkangements surrounding access to land and the resolution of disputes kas epened up a
profitable husiness opportunity for those whe are literate and have conlacts within official systems. Those need-
ing to sart out a problem over land have to pay fees to such a broker who in retirn helps them ravigate their way
thraugh the imsfitutional process (Lund, 2004).

Increasing security through a combination of social refations and resort to the State

Where the risks of insecurity are greatest, most stakeholders opl [or a combination of strengthening sedal relations
and trying to gain support from state siruckures. There are various possible formulae, access to which is unequal.
In fact, such procedures are mainly adopied for land sales and mostly invelve "new stakeholders™ traders, civil ser-
vants o politicians investing in rural areas, However, the distinction between social and state procedures 15 not
always clear cut. In the case of Ghana, customary chiels and associated institutions have refained a major role re-
garding land allocation and resolution of disputes, Thus, [or example, in 1999 the Asantehene ordered all fand dis-
putes being handied under the stale systern ol courts 10 be withdrawn and brought to him for settlement (Kasanga
and Kotey 2001).

Seeking official vafidation of transactions in Benin (Cdfa)

1 i Benin, deecls of sale are systeratically sigred by the wilage chisf and certified by o locaf governrrent of-
ficto! (rrayor or sous-préfer), The exarmples wae found related ta docwments certified By te mayor, Bul the
Jormers pointed oul thal validation by the souspréfecture fs mare highty prized by purchiasers of fand, The
tatter fee! more securve f they fove the seal of opproval of the sous-préfet rofher thar the rravor Thelr
choice %, howsver, mainly dotermined by the most of drawing up the piece of paper, which may be prohibk-
tive for some buvers, The plece of poper signed by the local official simply cerlifies the information provided
By the local pariies. Wot much checking is done if the number of fand tramsaclions amd dreas porchased are
Sufficiently fakze 0 Wenrkant g weit, the sous-préfecture rray send ore of iy officials frore the S1ale property
departinent to chook the data eelrring o sfze and lacation. The possibilfly Ui 8 SUReyor amay core along
also seems fo elcowrage farmers oo think that validation by the sous-préflecture carvies more weight, The
maer’s affice does 1ot ave a functioning sunvey departiment

Olherwise, rural people try 1o get the administration to starmp their bits of paper. They may approach someone from
Lhe 1echnical services, but usually prefer the government representative. A number of préfets and sous-préferstake
iLupon themseves fo cerify documents, even though this has no legal validily,

Stepping up tension to clorify comiracts (Kong

It Cite d'ivoire, some Baoulé “dedlare war” on their guardians By Breaching afl social and other obligations
Ioweands thewn, 50 that the mafter may be bBrought to the attention of the competent euthorties, especialfy
the courts ar sous-préfecture. This leads to the establishrtent of a piece of papar which, in principle, morks
the separation hetween the guardian and his cliernt or "son”, ih actlal fact, it simply darifies the coniract and
the Baowlé, although he has no further official abligadions, will continue to mairtain social refations with his
guardion berause “your don't fell oul with your falher™ ([guote from an clderly Baoulé in Bodita), or “the bivd
daes rpt get angry with the branch; even it flies sy, [t will corne back g peroh on that branch” {qugie from
g Baculé in Zahia).

surch administrative recognition of agresmenls made helween stakehotders belps to darify the tenure position, pro-
vided that the administration has the means fo check the details of the transaction and its local legitirmacy.
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As security of tenure is not achieved once and for all, the main thing for buth parties is to be part of a process
whereby rights are recognized and guaraitteed, The degree of Lenure secenity in any given situation is difficult to
define objectively, as it is partly a question of perception, This means Lhat il is often mure useful to describe the
features of insecurity rather than security. Precariousness, in the terins of Lhe conlract, must be distinguished from
insecurity of tenure, which reflects the Tack of suarantes that rights may be exercised, or high costs in getting them
recoenized. : '

There is i simple correlation between derived rights and insecurity. Situations vary greally depending on arrange-
menls and their content, the relationship between the partfes concerned, the sacial and economic conlextand the
effectivenass of arbilralion systems. Some sources of insecurity lic in the failings of systems o regulale land use
and are not therelore specilic to derived rights. On the giher hand, insecurity can arise if particular clauses ane in-
sufficiently clear. In addilion, sume derived rights arrangements are morc liable to renegotiation when Lhe socral
or economic context changes, The dilferent parfies actively pursue strategies to stabilize their pasition and rights.
Even when informal, such siralegies can play an effective role in stakilizing the tenurn position.

When the contoxt changes and local procedures are no longer appropriate™?, rural people do not wait for the State
to intervenc. They innavate, "cobrble together” solulions, browden the range of validation procedures and introdure
written forms, illustrating the fact that behind "the apearent confusion of riles and the apparently arbitrarny nature
af behaviour, [Tief attempts By stakeholders themselves to reach agreeenent about riles and procedures and find stable
Torms of co-ordination to reduce unceriainty and ensure a degree of predicialility fn their relationships” (Kond ot al).
Far from secking to distance themselves from the State at all costs, rural peuple by, on the cantrary, to achieve se-
curily by combining a deepening of social relations with resort o stale validation of their arrangements.

Taking sccount of the strategies adopted by stakeholders to achieve greater security and giving them the means
to raake ther more effective is undoubtedly an option that the State would do well Lo pursue as discussed turther
bred i,

51 hs assumed Iy 1he reeonl variations on ayenership rights theary, . Platteau |-P, 1996, “The evelulionzry theory of laod aghts as
applied to sub-Saharan Affia: a eritical assassment™, it Bewelipmen! and change Yol, 27, No. 1: 29-86. and MAL 1998, pp. 25 and 77.
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CHAPTER IV,
EFFICIENCY AND EQUITY: A FRESH LOCK

Efficiency and equity are twa key ohjoctives commonly found in land tenure policy and agricullural policy debales,
The aim is usially to promete improved agricultural produdivity through adoeption of "modemn” {farming meth-
os ang equipment, increasing arcas under cutivation and using increased inpuks, 2L Lhe same tme as combal-
ing poverty and protodting wornen'’s rights te land.

These issucs involve value judgements about distributional issues. Beery society is diverse and gomprises individ-
uals unceally endowed with resources (whether it be access to land, credit, education, or personal networksy, This
applics particularly to derived rights relationships, which invobe indivichuals unequally endower in respact of pro-
duction factors Jand and labour in particular). The case sludies in this research do not attempt to place value
judgements on the examples presented here, As regards both elliciency and equity, all analysis takes place within
a particular context and distribution of wealth, Nevertheless, 1) is possible to suggest a discussion framework, il-
lustrated by elements drawn from Lhe case sludies,

Fram i evmpiricdl economic poirt of view, the guestion of the comparative efficiency of the varfous agrar-
ion corlradcls arr ontly e deaft with By rmeans of an econometric stedy, witfch ermtaifs considerable diffrculiy
cheafivni withl the helerogeneaus atire of the pacties; inahility ta treat the corlract type os an independent
vartcrble arel the result as a dependent variable, where there s @ simuttaneows chofce of controct, crop and
techeigues: possible corrofation between the characleristics of He parties and contradt bypes, or even betveen
SOt Tvpes arred soif guality, e O fop of these difficuities, which are ofier acknowledzed I econamic

- fiteratiire Qedling With GEraFian cortiras, there is a mafor problent withr of collecting doba (o oreos, yrefds,
fabour and inputs frmvested, ete) of @ocepible quality — o probler which is oll the more Seriows i (Rl sdr-
ples meed to be farge i coonomatric methods are io Be used. [Calim, 2007,

We view the efficiency and equity of derived rights as follows=2:

« A given contract will be gonsidersee) as “efficient” if, within a given distribution of production factors belween diller-
ent parties, it allows the best possible allocation of those factors on the plot in comparisen with olher Torms of wse;

= At macro-level, she optimem is reached when the circulation of land righls leads 10 ellicient use of the majority
of the plots,

= Irrespective of the valuz judgemcnts that might be made about the distribulion of assets between peaple , itwill
be considerzd, that a rontract is equitable insofar as i# meets the expectalions of Lhe twa parties and thera (s not
oo large a gap between the contract desired and the contract ohlained,

1. ARE DERIVED RIGHTS EFFICIENT?

Strictly speaking, the matter of efficiency ean only be deall wilh by wsing econometric methods, This raises sevieral

problems: _ _

= Econometric research into agrarian contracts has mainly been carried Gut in Asia, Little or navwark has heen done
in rural Africa; .

+ Wwith few exceptions, research has only dealt with "commerdal” arrangeriénts and sa docs not cover mare in-
tarmal arrangements, such as loans;

+ Studies do not always take sufficient care in produeing high quality field data, focusing instead on mathematic
processieeg, and therehy running the risk of relying on poor data,

a5 3 result, we have very few rigorons findines based on research, and which really take account of the different
types of derived rights. Meverlheless, knowledae of economic theory makes it possible to frame the key guestions.

32 The discussion of couity includes cxlracls Trarn Colin |-B, 20001, Efffcience ot Squité des drofts fomders délégues: éelairages
Seanmmigerss, a docament prepared as part of this researdh,
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Efficient Arrangements in Relation to Constraints

The ¢lassic approach to efficlency is based on the guestion of fncentives: does tenant farming or share-craopping en-
conrage the tenant fo invest sufficiently in production? Share-cropping is usually condemned in economic terms,
sinece the share-cropper Bonefits frem only a fraction of the effort he puts in, he has less incentive to invest infabour
or inputs, in contrast to tenancy, where the rent is ficed, and provides no disincentive fo invest,

{ fnsouthern Berin, tomaio lema (sharecropping) s an arrangement which encaurages intensification: having
| spedialist Know-haw, the migrant gets aocess to fand for intensive crapping. He pays far inputs, but these are
reimbursed By the first harvests which are not sharved and fhe landowner may sometimes foagn him the
ey for up-fronmt povimenis (Edia), :

tn western Burkira Faso, skort ferm condrads (dondonbydoan or RIEyeniol) are based on the cropping
cyeler 3-4 wvaors for relalion witht colton eand cereals, Irr acddition, LThe realal fee o fined, so IRere is no ingflT-
cigrney refaledd to the contract, I alfoving farmers who do nol feve e opprogntale eguipnment o gelb vome
af thelr iohd plovehed and enabfing the cowner of stctt egurprrient o cultivarte o larser ared, ploun s corr-
tracts afso contribtele towards more efficfent prtteris of Fesaurce alfocation fParé)

Araurd the Moghido frrigation scheme, i eastern Burldng Faso, plots close fo the weater Bt wiich cannot
A irvigated by gravity fn the dry season are renlod ot to the owners of moRor purmps wito can use et for
intensive market gavdeming (Buvgeat and Derarn, 1993),

Developments in the coconomics of agrarian contracts over the last two decades have helped to enrich the analy-

sis by taking into account the question of sk, market imperfections, uncqual access to resources and the prob-

lem of transadiicn costs [ncgotiating contracts, monitoring the work, enforcing the rules). When these parameters

are censidered, conclusiens have to ke more heavily qualificd:

+ it is not possikle to analyvse fand markets in isolation from other markets (credit, produce, lakour, cte ], taking
acoount of the links hetween these markets has geven tenure theory new insights==;

*» againat @ background of risk and impertections in markets, agrarian contracts and share-cropping in particular
may promote maore efficient resource allocation; resource pooling may be a mutually advantageous strategy;

* where production costs are shared, the relative inetficiency of a share-cropping contract may relate only to labour
and nol Lo inputs;

= Lhe [act thal Lhe conlractual relationship is often long term but requires renewal helps to reduce the risk of op-
portanislic behaviour by one or oLher party;

« cenerdlly speaking, people do nol enyage ina contractual relationship unless they already trust sach olher, the
risk of opportunistic behaviour is nelicible and monitorieg syslems can be selup al litde or no eosl,

This does not mean that there is never any disincen live;

= the shor-lived nature of contracts may prevent long-lerm investments,

= restrictive clauses designed to provide security for the “landowner” prevent investment in tree planting, welt dig-
ging, s0il consenvation and other land improvernents [althongh the development of a close social relationship
sometimes residts in a lifting of the ban);

= faced with a precarions arangement, the "tenant” may chanse 1o minimise his investment,

Howcyver, these disincentives must be analysed on a case-Iy-case hasis, distinguishing what results fram the con-
tract and what is a consequendce of the tenant™s sodig-economic position.

Such analysis helps to relabilitate these forns of agrarian eoatract and in particelar share-cropping, the prac
tice which was most dacried in the past the range of agrarion comtracts Is seen qs a set of arrangements en-
chiing efficiert adiustment to differential endowments in foctors land, lakour, capital, techrical/econanic
capacity, itegration within commerdal networks, etc ) af the parties, in g cantext where cerfain markets are

53 Especially in relalinn 1o privab; ownerskip and privatization policics; since there are imperfections in glher markats,
privatization of land fintended to create a lawd market) mav well not kave the sxpected elfects on productivity and way even have
the reverse effec! (Rinswanger ol al, 1993},
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irnperfect o ron-axistent amd there is o sk of opportunistic Behaviour, as well gs produciion-related risks,
Ecorqneitc tasts fram the Asian context da not provide an unambiguows, definitive ond irefuloble arsvwer,
But they do terd 1o show that, the differences bebween share-cropping, reral and ndivect eriiileenerit o termns
af oificlerncy, are stight ar nor-existernt givern the consiraints foced (Colin, 2007),

Delegated Rights and Efficiency

On a macro scale, effidency depends on whether rights can be lnslerved in ways which ensure the optimal al-
location of dand resources hetween the parties. In the absence of economies of scale (generally considersd to be
the cxception rather than therule in farming), efficiency in laclor allocation will not be related to the size of farms,
The need to supervise labour provides an advantage to Family farms i comparison with farms based an hinng wage
lahour, which has less incentive to put in maxisnem elfort; in parallel, resoring to family lahour avoids the Costs
involved in seeking and recruiting employees, This aeknowledged superiority of the family farm, as shown by the
inverse ratic letween farm size and productivity, combines efficiency and equity, This inverse ratio should lead to
a transfer of land fram large to smalker family holdings.

The market's abilily 1o enable ellicient, equilable transker of land 15, however, subject to doubt as soon as credit

and insurance markets are imperfect or non-existent;

+ Srrvall Tarrners are placed at a disadvantage in the land market because large scale farmers often h:n.-E EASTET AC0EES
e cresdil;
v In the absence of insurance systemns, land sales by small farmers may be due to distress, rather than adjust-
menls i endowments made with 2 view to increase cfficiency;

= The privileged access of large-seale farmers to credit for inputs and eguiprment can mare than counterbalance
the acvantage of family farms in relation to deployment of labour and lead to increased advantage for large farms
in terms of productivity,

= The result is similarwhen, in the absence of insurance or access to credit, small Farmers follow strategies which
have low profitability but also low risk

I ather wards, sales and purchases on the market are ot necessarily the most approprale way of bringing about
an effeciive, rquitable transfer of land from large to small farms. They are even less likely 1o be soal the land markel
is severely restricted by legal uncertainty or social norms, or landownership is 32en & an insurance syslem, a
source of prestige or as a way to ensure that assets are passed on to one's heirs,

Eaith this obscrvation and the acknowledgement of the relative efficiency of forms of brdirect entitlerment , mean
that mechanisms for delegating rights must be rehabilitated a5 & system able more easily thar purchases and sales
to bring about efficient, equitable transfer of the land resource while facilitating an eptimum adjustment of fanm
size in relation to the availability of family labour:

« From the tenant’s point of view, access to [and through the delegation of wse rights requires neither such sub-
stantial resort to credit as purchasing land, nor tying up capilal in the form of land,

+ The market for use rights is usually more active than Lhal [or purchase and sale, 5o supply and demand are mare
easily matched;

+ Delegation of use rights makes short term adjustments much easiern;

s In the case of landowners facing cash flow constraimnls, letdng out their land prnvirlu:s a useful snurce of income
whereas sate represents an ireversible disposal;,

« Fven where rights of appropriation may be challenged, temporary transfors may be seen as *;afn: by the partics.
In ther wrds iLis easier 1o make derived aghts contradt secure than to do the same for rights of ownership and
their transier;

« Furtherrmore, agrarian conlracts can also help get arpund imperfedions in the credit, insurance, fechnical ex-
perlize, cullivation equipment hire and ather markets [Colin, 2007}

ey wester CUrking Fase, the market in denved vights i asyrmmetric, bringing togelher refafively wellendowed
TRChigeralls portios Wi controd ferge areas of land on the one hand and migramts on the other who fave litife
passigility of Becormimg land-owners”, It develops against o Backgraund af presswee an land arrd geowine
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sociaf tensians. The market for land sales wsed to involve oip-dwelfers especialfy, Bul well-off riferamts olso
now seek te purchase fand to moke Herr rghts more Secure.

i southers Beain, there fs ety differemtiation belween the parties engiased 10 derfved REs Qrrargernents,
=iven the farege musmber of scollered plols, with diverse choracleristios the tearket i1 derived HEMES 1s very dy-
rarie. Most farrners Both Ioke in and fet out plots uhder different grrangements, The sales market mainby
| frvotves eily-dwelfers, but also sitifng tenants i Delouenow, who have priorly when landholding famities
wernt to seff,

i Rwanga, befare 1994, the average size of farms was very small (.27 ha on querage, in 1934, but fess than
3.5 ha in the most densely populatod arcas), Young poople in partdfcidar have minimal holdings. Loans, fn-
haritance and gifts have dwindled over tirme and a grawing share of the land ovwned carmmes fram outside the
farnily. An active rental market ployed an important role in terms of equity and efficiency: smatf farms,
which were considerably mmore labour intensive and mare praductive per unit of fand, could thus increase
the area under cultivation, Revted areas weve propartionetely larger amongst very smalfl farms, so that rental
played a fundamental rale in evening oul fenure inequalities amnd stabilizing families” ecanamic balance, At
the end of the 19B0s, oisis in the pegsant farming econamy increased the numper of distress safes to the
urban elites, and tenure inequalities (André and Flatteqw, 1996),

. DELEGATING USE RIGHTS AND EQUITY

Assessing whether systerns of delegaling lenure righls have o posilive or negalive conlribulion lewards eguilable
access 1 land is noLan easy Lask, Mot only are there many dillerenl ways of delegaling rights, but eguily can be
undersiood in various ways. Static and dynamic assessmenls must be distinguished, while the impact of derived
righls arrangements musl also be analysed increlation 1o the balance of power between parties which has a con-
siderahle inlluence on bargaining strengths and tactics,

Assessing Equity and Delegation of Use Rights

with a given initial resource endowrment for each party (land, |abour, capital, technical knaw-how, sodial assets, otc),
erjuity can be assessed (n terms of the balance of costs and bencfits for cach party within the framework of 2 ne-
sotiated agreement botween the person whe controls the land and the other who secks access fo it. This assess-
ment can eefer either to equity in implementing a given arrangement, or to the ability of parties to choose the most
suitable amengst several passible arrangements (for example between a long-term loan, rental or oop sharing).

Egually, cquity is assessed by taking info consideration the opportunity for different, parties to improve their ini-
tial endowments, cspecially the most vulnerable groups, by systems far delegating rights. In this Gase, an assess-
ment of eguity must place more emphasis on how derived rights cin contribute o improved opportunities, the
all=viation of poverty and the avoidance of exclusion. This means focusing on "enlarging opportunities to choose
just as much as improving material well-being’ (UMDP 1397,

Systems for delegating rights can then be assessed in terms ot how they affect: tisks of impoverishment and ex-
clusion; and sodal equity between the main sodal groups imvolved in these procedures,

The Distribution of Costs and Benefits
Fairly well-balanced arrangements and a range of options

Owerall, Lhe case studes show that mosl parties are generally salislied with the lerms an which agreements are
reached and implemented belween those sxerdising contra) ovver land and the heneliziaries of derived rights Lake
Alav and Sokelo Rima Basin in Nigeria, Narthern Ghana, southern Benin, west-central Cite d'lvoiee). In some cases,
contract clauses show a Time zrasp of equily with, For example, share contracts for maize in the Eastern Region of
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Ghana, in which the primary rights-helder takes the largest share as he has to pay for [zkour on perennial cmps
at the same time. Equally, cofiee and cocoa share contracs in west-central Gite d’lvoire take explict account of
the diverse contributions of the two parties.

In southewn Benin, rental enables the differing fertility of plots to be better managed. The extension of half share
contracts to land in the Eastern Region ot Ghana and its appearance in west-central Cote d'lvoive {frovkaifam en-
ables owners to establish new plantations, while allowing tenants to get hold of [and, without facing a credit bar-
rier, |his form of derived rights is well adapted to the nature of agricultural production in these regions and the
investment required. However, crop sharing centracts dwith no land sharing) are also becoming mere widespread
in Morthern Ghana, allowing exchanges of land and labour between differentially endowed Tarming households.

In all these cases, the relatively recent expansion of renlab and share-farming contracls seems 1o maintain & bal-
arce in costs and benelils for each of the parlies despile Lheir unegual endowment wilh land, capital and fabowr,

However, Lhe degree of satisfaction (el by diflerent parties may depend on the form of delegation [Bigh in respect
ol hall share conlracls, low lor odher share canlracls in the Baslern Region of Ghana and share conlracls relaling
1o palm trees in the Rivers State of Migeria), Moregver, there are cases where derived rights are deemed inequitable
overall by tenants (Rivers State in Southeast Migeria, Fastern Region of Ghana, with the exception of half shares),
The feeling of inequity may he exacerbated where the party delegafing rights is a private or public agency which,
also provides inputs and credit, as well as being involved in marketing output {e.z. GOPDC in the Eastern Region
of Ghana, irrigation schemes in Sokoto, Migena),

OpportuRistic manoeuvies

The studies alsa revealed, same cases af opportunistic ar fravdutent behaviour in contract implementation.
Such manoeuvres are not exclusive to landowners. The latter may misappropeate some af the shared crop,
atternpt bo take back their land after a guarre!, re-ppossess land which has nat been put o productive Lse, remt
o plat fo anathier tenant, ar rent ot land which they do not legitimately own and sa on. However, the me-
rocuvres pursued by “terants® are equally complex: fraudedent sales, oifempts fo daim awnership on the
basis of fomgierm oooupancy and cullivation, misappropiating port of the shored crop, ete in the Loke
Ao arec of Nigeria, for example, loans are dedlining because of obuses by borrowers {sales by wiban bor
rowers, claims of awnership, cic i

fiven the diverse arrangements for delegating rights, their flexibility and the spread of new ar@ngements, it is rel-
atively easy to obtain an agreement which satisfies the various parties involved, However, the monetarization of
access to land, farming systems and livelihoods in general is tending to restrict access to the most benelicial
arrangements for those who an aftord to pay.

Fressure exerted by landowners to obfain financal assistance or credit from thetr ienants (@5 in southern Benin and
Central-western Cote o lvoire) means that the most desirable forms of rights delesation (rental in Benin, "condi-
licna! gill" in Cile d'lvaire) become implicit contracts that give landowners access 10 easy credit al dhe expense of
the lenanl, The increased seds (provision of drink and moeney on conchusion of the afusa share-farming contract)
in Lhe Easlern Begion of Ghanz is part of the same process,

Tipping the halance through changes in arrangements

In almosl all the sludy areas, Lhe current balance between parlies is changing, inmasl cases Hpping againsl ardi-
nary tenaniss4,

« With one exceplion (Moritbern Ghana, whers the phenomenan is nevertheless starting Lo appeaar), we are seeing
the almost tatal disappearance of long-Lerm customary loans, where the landowner acls as social suardian” of
the tenant, who makes voluntary gills Lo his guardian, Generally speaking, derived rights now apply (o ever
sharter periods and guardianship is lorcing the lenant o give regular gifts and help with financial problems;

54 Apart fromn tenants helonging to groups of well-oft city-dwellers,
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* Renegotiation of rights when renewing arrangements leading to less beneficial terms for the tenant although in
st cases there is 2 high rate of contract renewal and parinerships are very slahle,

« The increasing demand for cash by landowners has meanl widespread monelarzation of access o land, thereby
increasing Lhe eonstrints on Llenants and exchading those withoul caprlal, :

Monelarization may refale 1o lradilional lorms of delegating rights, espedally “loans®, which increasingly invalve
regular *debt service” in cash or kind, or are drifiing into rental or disguised crop share arrangements [Upper East
Region, Ghana), The demancd by landowners for cash advances from tenants is also reflected in the spread of more
recant forms of dertved rights, This applies quite commeonly to rental inshe cotton production area of Burking Faso,
west-cantral Cite d Tvoire, southern Beninand the River State, Sokato Rirna Basin and Lake Alau arca in Migeria;
and land share contracrs in the Eastern Region of Ghana and west-contral Site dlvoire. The spread of rental
arrangements, stressed in most of the case studies, scems to indicate 2 worsening of torms for tenants, as it usu-
allv replaces traditional forms of Inan which were more Beneficial to them.

The Distributive Effects of Delegating Rights
Broadly equitable effects on access to land

The praclice of delegating rights sreatly facilitales adjusiments between land, labour and capital. They have pro-
vidled low slalus groups and misrants with access W land, and have helped maintaim the balance helween the
number af mouths 1o Jeed and the area under cultivalion. Bven where farming is subject 10 grawing constrainls
tscarcity of land, declining lerility, demand (or technical skilds, monetarizalion of everyday needs, etc)), conlract-
based systerms for delegating rights can stll provide improved living condittons for a substantial nueaber of Len-
ants in comparison with their original situation, This can cover very extensive areas, as demonstrated by the
importance of rights delegation and patterns of In-nugration from disadvantaged regions.

Despite the significant numbers of new actors aned commercial farmers new getting involved in derived rights
arrangements, the spread of market-based forms of delegation is not as yet reflected In widespread cxclusion of
poa rural producers from acoess to land. In most af the arcas studicd, rights are still delegated between small and
mediurn scale farmers and the arrangements continue to provide access to land for socially disadvantaged groups
in regions with considerakle social stratification, such as Ouidah in southern Benin and the Lake Alau and Sokoto
#ima Basin regions in Nigeria.

From the case study material, if is impossible to discern a common picture of how power is distributed. while
the growing monetarization of agrarian contracts can lead to speculative, rent-seeking strateries on the part
of landowners, there are also situations where a landowner delegates rights over all or part ol his land in re-
sponse ko serious constraints or distress, Itis not unusual for tenants to have higher income and grester wealth
creation opporlunities than "landowners™, When looking ab agrarian contracts with rezard o disteibulive equily,
iLisimparlant Lo consider elements of secial dillerenliation other than just Lhe distinclion Belween *landowr-
ers” and "lenanls”, especially access o [aboor and capital. Furthermeore, we see a growing proportian of farm-
ers who are bolhilandowners and tenanls or parlies to share conbracls (Lake Alaw, southern Benin, west-cen Lral
Ciite o' vojre).

Increasing “barriers to access”: risks of exclusion and impoverishment

Nevertheless, the increasingly restiictive and commercial nature of farming can lead to the exclusion of tenants
who cannot fulfil the new conditions, The new terms for delegating rights can also bring about desper ineguality
in access ta land amongst the various social groups. The increasing role plaved in systems of delegating rights by
those with capital or influence can reduce access to Band for traditional rural producers, both landowners and ten-
ants. Putting sysiems of delegating rights on a market and contractual basis can also deepen inequality in access
t land amongst gronps of farmers, family groups and generaticns, Distress sales, pledging and even rental ta
generate cash are alsa processes hearing witness 1o the increasingly precarious situation of some neral people 2nd
of impoverishment in favour of other actors, such cihedwellers with available cash.
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Acress to the most sought-after forms of derived rights is only available to tenants with money. In the Upper East
Region of Ghana, land loans are increasingly reserved for tenants who are able to give regular gifts. Inthe Lake Alau
region, Sokulo Bima Basin and southern Benin, payment of rental at the time of the agreement and before har-
vesl encludes Lhe poorest who cannot affoerd this advance, In the Eastern Reston of Ghana, orop share contradts are
approved in advance through payrment of a substantial consideration (asedad in drink and cash by the tenant {even
if he betonggs Lo the owner's Bamily), This payment restricls Lhe access of Lhe poor e such contrads, while giving
securily to lenarts who can aflord it Conlracts 1o lend plantations can be an allernative for those unable to pay
esech, Tenanks can somelimes [ind ways of gelting round Lhese restriclions on dccess ta the moast desirable forms
of derved rights, In the Lake Alau area, several pariners will pool their lunds Lo oblain rented [and. [n southern
Benin, rental arrangements belween relatives help 1o end the rmeles on down-paymenis normally demanded.

Conversely, putting derived rights on a market basts can result in landowners becoming finamcially dependent on
their tenants in arder to deal with emergencies (Rivers State, southern Benin, Central-western Chte d'voire), pay
for wage Rabour (Northern and Eastern Regions of Ghana, Central-western Cite d'lvaire), when Lthey do net have
sufficient capital 1w improve thelr lzad GSouthern Renin where declining fertility sustains the market in derived
rights}, or to comply with the conditions imposed Iy the projeds or organizations on which they depend {Eastern
Region of Ghana, Wurng In the Sokoto Rima Basin, irrigation schemes in the Senegal River valley), The most dis-
advantaged social groups, may turn to pledging (Sokoto Rirna Basin and River State in Nigeria, Centralwestern Cote
d'lvairz, southern Benin), or cven to sale, particufarly by younger gencration landowners (cotton produdchion area
of Burkina Faso, west-central Cate d'vaire, southern Benin).

Moreover, systerns tor defegating rights can also open the door to penetration by new economic interests with at-
tendant risks. The preduction by small farms under contradt to large traders or firms, such as the GOPDC in the East-
ern Region of Ghana is a prime example of this, Equally, small farmers may face risks of exclusion or
ntarginalization, in the event ot wealthy, influential city-dwellers becoming major land-helders.

Indicators and risks of deepening socic-economic inequality

The growing involvement and influence of urban interests, espedially those from economically and socially privi-
leped eroups, in derived rights arrangements is a recurrent feature of the case studies, Other indicatars of deep-
ening inequalily are also perceptible, The dynamics of derived richts can have substantial effects on patterns of
socio-economic dilferenliation thal are common in rurl areas of Alrica; belween groups according to their social
status; belween different farm househiolds; between indigenous larmers and migrants lom outside the village or
region; and belween earlier and more recent migranls,

Growing involvement of city-dwellers in derived rights arrangements

Wore and more cily-dwellers, whether or nol thevy were born in the region, now have a slake in rural land, Apart
from a few imigranls fraom Lhe Cily who are just Llaking up farming for subsistence purposss or pending 3 relurn to
town, other city-dwellers invalved in derved rights arrangements wsually have income levels, social slalus and
power that give them a clear advantage, These new actars are well placed to take part in pledging (3okolo Rima
Basin and Rivers State in Migeria, southern Bamn)and sales by small landowners (ootton praduction area of Barks
ina Faso, southern Benin), especially when land has become an important speculative asset [River State, Migeria,
tuiddah region in southern Benin where urban buyees siraply “setaside” land, rather than fet outto farmers need-
ing [and). Urban interests may also borrow or rent the land they farm under various systems (directly with contracl
labaur, by delegating rights, caretaking contracts, sharecropping efc.),

Social differentiation between groups

In sedetics whaose membiers have differential status (hased on earlicr Gategories, such as noble, casied groups,
captives), delegating rights allows socially disadvantaged groups to gain acoess to land. While such access lessans
economic incguality, it does not climinate differences in status_ In Quidah region in southern Bonin, derived rights
arrangements bring together a small number of landowners and many small farmers who are the descendants of
captives. Maintaining the patron-client relatisnship provides the latter with acoess to land through "aretaking” con-
tracts, and even gives them pre-cenptive rights in the event of sale by the landowner. However, land specelation
and the rapid rise in land values in this region threaten them with the growing risk of exclusion fram land.
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Growmg differentiation between farm households

nost of the case studies stress the growing differentiation bobween small farmers, who just manage, whether as
landowwners or tenant farmers, to survive, and those aperating medium-sized farms, as landowners as wel| 25 ton-
ants, who have some safety margin in terms of availability of land, capital and labour. [southcrn Benin, where local
farmers s2ll land to each other, Eastern Begion of Ghana, Central-western Cate d'lvaire, Lake Alav, Sokoto Rima
Basin, Mboyo irrigation schemes),

Complex processes and negotiations between indigenous and migrant farmers

It is here that Lhe processes bor negoliating derived rights are most dynamic and have the most obvious impact.
However, the effects vary greatly depending on Lhe resion or period in question. Growing finandal pressures, in-
creasing scarcity of land. declining ferlility and monetarization of derived rights are responsible for a dual trend;

= Firstly, the new conditions and the socizl tension they engender are ingreasing and brinsing o the suilare seri-
ous fenstons in the relations hetween indigenous landowners and migranl lenants, resulliog in larreaching
changes in the torms of access to land for migrants, especially new misrants, 35

The onty exceplion picked up in the case studies relates ta the Northern Region of Ghana, whore Imeigrants
in sparsely papulatad areas still have open aocess in aocordance with custorrn, Bot witcke thalr chifdFen caemt
Y court on benefiting in their fumn from the foans granted to thelr parents in exchange for gifts,

* Secondly. the efforts by indigenous landewncrs to obtain supplementany inoome from migrants, aswell as access
to capital and labour, leads them to prefer negotiating derived rights contracts with the hetter-off amongst the
miEranks, e

Thisis Lerding Lo lesd to significant differentiation between migrant farmers from the point of view of their access
I Yand under derived righls arrangements, The criteria used — length of settlement, creditworthiness and access
1o ke resources (such as capital, labour and technical know-how)™ — overlap and combine sa that there are var-
ious categaries of migranls who may find their access to land made easier ar more difficult.

Land to dependents or delegation to third parties

Faced with the opportenity to eam money or meel pressing needs (or cash through delegating use rights, the
clders tend to make use of the family landhelding in Lhis way, thereby depriving ofhier family rights-holders of
arcess to land. As a result, vounger members of the lineage have 1o sell their labaur or Lry Lo gel dccess to land (rom
outstde the family group, an less favourable terms than if they were cullivating 2 plolef land lram their awn lin-
eage. In addition, a trend towards putting family relationships on a mare ronlractual basis is developing, thereby
worsening the terms on which dependeants (especially women and young farmers have aceess Lo family land.

Contractual dealings within families: a stop-gap solution which is becoming more widespread
{ontracks are increasingly entering into arrangements between kin, the best example heing found in the case study
on the Eastern Region of Ghana. Following the decline of cocoa production and the exhaustion of land reserves.
landoveners preferred, to enter into crop and then land share contracts with tenant farmers from outside the
family instead of vounger memeers of kin. Under pressure from vouth, the elders granted them sinviiar share con-
Lracts a5 those negotiated with people from outside the local commtnity, This arangement between relatives was
stifl preferable for young people whose future access to land was made very difficult by competition fram mi-
granls wilh greater capital resources. Contractual relations within the family have gradually hecome the norm, to
such an extent that, when contracts are made between the palm marketing ageney and young farmers on family
lanel, the head of family takes a share of the latters output.

33 E.g. cotton production area in Burking Faso, west-central Clte d Ioire, Upper Easl Region of Ghana, seulhenn Benin, Easlern
Region of Shana during Ihe oocoa plantalion phase.
56 Cotton praduction area of Burking Faso, west-central Ciite d'lvoire, Upper East and Eastert Rrgicns of Ghana, soulhern Benia,
Sekoto Rima Basin.

A5 in the case of share contracts referring to tomato production in southern Benin.
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This arrangement - whereby kin relations are put on a formal, manctanized basis - is also found in ess elear cut
situations, In southern Benin, we see family [nans transformed into rental and sharecropping, with one notable
feature that demonstrates how the nature of these arrangements is imposed by the market contest. In this case
rental between relatives, far from being considernd as a breakdown of reciprocal obligations, is seen as a scrvice
renderad, and particuladly to prevent the “iandowner” from pledging the plot to an cutsider. In west-contral Cate
t’lvoire, share contracts amongst kin are also beginning to appear (they are already common in the south-east of
the country, where conditions are similar to these in Eastern Ghana) and tenure contracts negotiated between
lncal familics are no lenger seen as a social anomaly.

As a result of the need to pay for labour, water fees and inputs in irrigated areas, domestic relations in the Sokoto
Rima Basin in Migera are alsa taking an increasingly contractual form. QOne quarter of contractual arangements
arc made with kin, zllies, clients and neighbours, while renting out is clearly seen as a way of acquiring inputs and
paving for labour. Ln this case and those guoted earlier, rental of land is parlially replacing inheritance,

The threat of exclusion resulting from the spread of increasingly, monetarized land relations
affects young people and woren above all

Women and young people, already disadvantaged in aceess 10 land because of compelition belweaen famih mem-
bers, increasingly find themselves in competition with migranis and non-relatives who have the inancial capac
ity to negotiate access to land,

« Wormen's bow level of participation in derived righls can be seen i the irrigation schemes in the Lake Alau area
ol Nigeria and Mbovo in Senepal, In west-cenLral Cile d'Ivoire, it is mainly women in-migrants who engage in
share conlracts on food crops. Where women do negotiate access to land, they do so in competition with migrants
and as a lasl resort (Morthern Begion of Ghana, where widows whao have not remarried are chliged to resort m
share conlracls; seuthern Benin where women have to resort to rental),

The involverment of yaunger family members in derived rights arrangemenis, which is more substantial ane reg-
ular than tat of wornen, is akso clearly an option chosen under duress, as noted carlicr. The current pasition of
voung farmers in the Eastern Region of Ghana, for instance, contrasts with that prevailing during the 19505 in
the tocoa plantations, when the availability of land enabled young poople to establish their own farms after
spending some years warking for thelr clders. The strategics adopted by the elders to retain contral aver land and
their praference for making contracts with migrants, were the cause of much resentment directed against out-
siders by young people in the 19605 and 78s. They also led to the latter's decision to get work firstly as labourers
and tereant farmers cutside the family and then as tenants within their own tamilies. A similar process is hap-
pening now to yaung members of indigenous communities in west-central Cote d'lvaoire, one generation later
than thase in Ghana. Many young peaple have no access to land on their own account, while some negotiate
share contracts or secretly sell land from the family holdings in order to emigrate. In southern Benin, younger
family members are rising up in protest against the retention of land and delesation of Aghts to outsiders by their
elders. The terms of family [oans are getting tougher and young people are ubliged to resort to monetanized rental
and share contracts as well.

Conclusion

The case studies show that, overall, costs and advantages For thevarious parlies in systems of delegating rights hiave
been relatively well-balanced and provided each parly with complementary resources, in a faitly secure manier,
However, this balance s being disrupted by the growing monetarization of land relations and a lower level of sal-
islaction is being expressed both by lenants, and alse guite frequently by landowners, Profound economic ug-
heavals are in progress,

The processes described here are the reswlt of both the way rights are delegated and more general developments
in the: breader secio-econemic and political context which are reflected in changes in institutional arrangements,
Systerms for delegaling rights and their contractual nature make them particulardy sensitive to the balance of power
such that certain clauses change and evolve famount of rent, various “gifts", increase in contracing costs — aseda,
etc.) given shifts in social, economic and political circamskances.
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wWhile derived rights arrangements, especiaily in their most contractual and market-based torms, have helped play
a part in maintaining a degree of equity in systems and the distribution of access rights o land, they are also in-
valved in the new forms of competition ke land in rural Wesk Africa, exposed as 1t is to the influence of urban in-
teresks and internalivnal investors, However, most ferms of delegating rights, including those developing at present,
are fesy likely Lo resultin exclusion Lhan the development of 2 Tand market and the extension of sales, This is be-
cause they require lfewer linancial resources on Lhe part of *lenants” than would land purchase Gnd ittle or oo
capilal acvance in the case of share conlracts), while nol foarcing those [etling cul iheir land Lo dispose of their hold-

ing,

In Rwanda, itwas the combBination of a deepening crisis amongst smallholders, leading to many distress sales, with
the growing invalvernent of urban stakeholders purchasing land that caused a sudden exacerhation of dillerenti-
ation and the exclusion of many families from access to land, Moreover, derived rights can also be the source of
latent arviplent conflict that may be ertangled with local or national poliftcal issues. We can then see that the politi-
cistng of the tenure issue is often accontpanicd by thetaric about 2 return to "customany” oF Sindige nous™ princ-
ples for delegating rights. Such cases exacerbate disputes between indigenous and migrant communities and
between gonerations, and call into guestion the land held under derived rights arrangements by migrants, some-
times lcading to their expulsion.

The extreme diversity of ceraron relations fm West Africo miust enclude oy ali-encampassing fudaement. As
sessrment af fand relations con onfy deal with o well-daftned arranzement, in o particedar place. Assessing e
erferity of o cemtracival refationship ond of oarrongements based on crop-shoenng meeds to faie into aocownt,
from the pevipecinee of each porly, nal omly e ferns or whick he crop s shared, but also the coriributions
af each prarly (ircluding comribusfions such as irteresl-free loars, fobour senvice, etc ). fmtroddoeing o ofymammre
glerrent afso guamtiiies the halvsis sifce, Qs cart e seetl it mony siivabions, the "andlord™ and "terom " cal-
LRories gire hot stable, Equally, the evolltion af The corttracts over Urie ray affosss (Re slatus of The iofae”
| fo evofve, AL the same time, suclt cordvads represent & vallable mechanistn for fextble shori-terrt monaae-
mcnt af the Key production factars.
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The status of indirect entilements and derived rights to land and natural resources is treated tn an ambiguous
fashion in lenure policy in much of West Africa: they are eilker ignared or regulated in an often counter-productive
manner What lessons can be drawn from this work in lerms of implications for tenure policy? Can and should
government Entefere with these cver-changing arrangements and in what way?

Apart {rom the research findings presented here, aur Lhinking draws on othcr recent experience with land tenure poli-
cies in Africa [MAE, 1998 Toulmin and Quan, 2000; Chauveau and Lavigne Delville, 198) which have stressed the need
lo recoznize local rights — in order to get away fram Lhe persistent legal dualism which lies at the heart of the {enure
issue - and the vital impartance of local regulatory systems. These issucs are espedially important in marny West
Aftican coumtrics where the recent establisirment of elected local grvemm ent strcctures reframes the question af how
loeal land-use systems will be managed and the respective responsibilities of different types of stakeholder,

Working on the principle of minimising government intervertion, and picking up the questions raised by Bruce
and Mignt-Adhoila (1994) about land registratian, we nead to ask "is there a significant cost involved in allowing
things io evolve spontanecusy?. :

I Current thinking obout land terure policy (Lovigne Delville, T935)

F Progress in fenure Fesearch, political devielopments i Bhe varous coundries and lessons drowen fram recert

tenaure policy ore cONVErping on 4 Mo progmatic view af fenwre fssues, around a “paradigm of adapio-

tion“58, based on the following broad elerens:

« pettine oy front e dichotomy between forvof law arned focal fandholding systems and starting fram ac-
knowleduemernt of exisiing Yghts, frrespective of the Stoter’s wish o ransform those righis;

« eprabling smalf farmers to escape fror the precariouws lsgal sifualion it which they have found themselves
sirrce the cofortiol er ' .

« suppestinme o sange of ways of echicwing greater security, providing diffcrent stakeholgers with security in ac
condance with thelr needs, without meking land reeftraiion the onfy Yarm of “real rights”,

100

Sweh anr approach implies g great deal of legal, instiiubional and techrical innovation. Apart from sirmplify-
ing Lhe registralion procedure, varous approaches can e SUGTestod, STressing one aspect or anobier, specific
ripfits o systems of regulation and arbifration.

These principles provide the outline of contemporary debale abaoue lenee policy, feaving roo for o range
of chalces and options depending an context ard economic issues, social and polftical history, and poifor
choices. These aptions need to be transiated inlo concrete cholces In respect of land-use monozerient arrange-
ments, the corposition and mandoie of differert! forms of local autharity, the degree of aulonorny ghamtted
te focil regulatory systems, the place of custormary aulfiorfites and 5o an.

Folfcy chofces Binge on the recagrition given i local landholding systerms and, ir parlicadar, focal forms of

tenure regulation:

= hovwr mech auforcery ta give to focol corrmiiilitios: the choice s between on the one hand, Sovermmeet
recagrition of local regulatory methods, accepting the validity of fransections, arbitrafion, e, condicted
in aecordance with lacal rules, ond on the ather, Fegistration af land rights desipned to puastt them into the
state syster, at the some time trarsforming the power and authority of feced Tandholding systems,

+ apphing the principle of subsidiarily to land-use marageent: e choice & between uniform codification
which seels fo define alf possitle scenarios and subsidianty, with the State defining how rules gnd ariitra-
tion are to be enforced of "Toral™ level (vilfages, districts, etc.) by foced andior government bodics, whic can

| thew toke account of the diversity of situalions.

Althoush most govermrrents aitn 0 the long term to bring locol righls inlo fine with national legisfafion, ane
st asswe et focal rfes and formal low are fikefy to co-exist for sore time 1o come. As a result, within
the vmeframe of public policies, It fs better to Shink in ferms of lking together the different ways of regu-
lating lard-use, Oy by maldng lnks benwveen laoal and goveramen! spstems can teriure policy transcend the
current dichotamy arkd i UHfertunate consequences. This fx Ihe choffenae we address below

5% Rather than a paradigm of substisution, whereby the Salc womghil 1o replace existing rights,
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1. LEGITIMACY AND EFFICIENCY OF DERIVED RIGHTS

The case studies and broad range of litgrature demonstrate clearly the importance of mechanisms for delesat-
ing righls Lo land tor the growih and evolution of many farm production systems:

= Systemns [or delemating use rights arc institutional arrangements whereby people with unegual access 1o pro-
duction actors seek to negotiate a deal from which bath hope Lo benefit; they are quantisatively significant and
sometimes even predominant; they have co-existed with and helped generate dramatic rises in cash crop pro-
dudtion (groundnuts, coftee, cocoa, cotton, ete);
= arrangerments lake many different forms depending on conlext, but fit into same broad categories which can
be identitied. Dissocralion of rights to trees and to Tand and the social relations between the parties that ac-
company such arrangements sre ciudal aspects. Apart from land and labour, the arfangements can bring var-
teus other scarce factorsinle play: food, technical know-how, equipment, credit, etc. | he vange of aranzcments
and their detailed dauses, are closely linked to local circumstances;
while "traditional” farms persist in @ number of arcas, derived rights are evalving, sumetimes very rapidly, in
regicns where agrarian and social change is most dynamic: now Instititional armangements are emerging along-
side v in place of earlier forns, These new arrangements develop in response Lo emerging local opportunities;
otten more monectarized, they remain strongly dependent on social ties:
in many cases we see the appearance or exlension of farms of rontal in contracts covering one or w»eral sed-
sos, Such an arrangement clarifies Lhe Lerm of the contract, giving security to the owner who benefits from an
agreed sum paid as rent; insofar as the renl remains reasonaklc and the terms of the contract malch the
demand of the tarm production cyele, it may also salisfy the tenant;
this means that there is local capadity for instilulional innovatian in response to changes in circumslances, kn
Mmany cases, Lhese innovations cngender ng diflicully, In others, when they emerge in a tense socal silualion,
or when Lhey include ambiguous dauses, they can be the source of insecurity and monflict;
the range ol delemated rights usually cnables efficient adjuslment between diffcrent parties given their unegual
arcess ta laned, labour, capital, technicalfcannamic capacily, inleeration within commereial nemworks, et in a
context where markels are impertect or non-cxistent and Lhere 15 a risk ot opportunistic behaviaur [as well as
production-related risk);
their impact on equily is more variable and cannot be analysed oul of contest. Generally speaking, systoms af
delegating rights do nol invelve @ scenario in which a "large landowner” grants use rights to cconomically dis-
advantaged groups, It allen happens that the beneficiaries of use rishis are in a better position than the smafl
custormnary “owners” who have ranted them such rights. It is mainly in capilal-intensive cropping systems that
detegated rights may favaur large farms. The impact on cquity depends &5 moch an the prior distribution of
resources and local balance of power than on the contracts themsedves: the same type of contract may, in dif-
ferent contests, have the opposile effert;
the degree of insccurity of temere invohved in derived rights arrangements is also quile variable and strongly
context-spectfic: Qverall, derived righis do not appear to be particularly insecure, Arrangements are based on
a bi-fateral relationship between people and the extent to which commitrents are (ulfilled depends on the qual-
ily of that relationship. Rather than the verbal or informal nature of the contradt, 1 seems 1w be the sodio-eco-
nomic context and the dysfunction of lenure regulation mechanisms that generale insecure rights. Some
conflicls alse are refated to matters which have berome of crucial importance but to which arrangements con-
cluded many years ago do not refer clearly {righl 1o lake back or pass on land; inglusian of Bas-fonds in land al-
lncations, ele),

*

&

The rescareh findines confirm flaat: "The major phenotenon thot these descrigions reveal is the diversifica-
tian and incrensing rumber of arrangements made betweer local stakeholders to give, justify or guarantec
qecess w1 fand resowrces i o situation where competition s slrong. These arrangements ore aoreements
which are wndoubtedly cortingent upon the parties' inlevests, But witich are duralile and con Be made bird-
ing on third partics, Far from Being merely individinal agresments, they combine the use of colfective, pro-
sotptive rules g3 @ jJustification with the implementation of colleclively tolerated, if not recormmendsd,
stratagerts {0 maximize thefr advantages” [Chauveay, 7997 245-345),

"The delegation of tenure vights by means of agrarian contracts Is mow seen by econamists as the Best way,
irvespective of the disttibulion of landownership and the possithe Higichly of the commercial market, af e
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suring distibuiion of kg ac a productive resouree in o more efficient (compensaling for market imperfec
Hons ond the presence of risk) and more equitable (because of e inverse ratio Behwaen fanm size and pro-
ductivily which favours Tamify farms) manner” (Colfn, 2001}

From a more Lheorelical paing of view, it is guite dear that systems [or delegating rights are not only becoming
maore monetarized but also are baing seen more and more as hilaleral contractual arrangements, requiring the
use ol wilnesses and, increasingly, written contrads. Although the provisions undempinning the Iecal contractual
framework ol derived rights arrangements do not come uider ollicial legislation, legal neles and the instito-
tional judicial enviranment in general have a growing indluence on the terms of negetiation and implementa-
Lion of agreements. Finally, while it may be that the conlraclual dimensicn, in canfying the clauses of derived
rights arrangements, contributes towards equity in the conclusion and implementation of contracts, this in no
way prevents dominant partics from exploiting the balance of power in thelr favour.

while establishing derived rights on a mare contraclual basis is part of an overall trend towards marketization of
social and tenure relations, it also further bolsters Lhat trend and contributes towards exclusion from access to
land of penple whe cannot meet the new conditions, Moreover, this trend eoes hand in hand with the acrival on
the tenure scenc af new players and issues which are likely to reinforce the bilateral contract dimensioe, lurther
undermine broader reciprocal relations and clear he way for 3 more explict exerdse of power,

Il. THE AMBIGUOUS STATUS OF DERIVED RIGHTS IN
TENURE POLICY

The Counter-Productive Effects of Policies

Government policies have Irequently sought in Africa and elsewhere, to furbid or regulate various forms of dil-
egating rights to land, under the pretext that they are incffidient er ineguitable. Such policies have often heen
based ona carieature of Lhe family larm which does not take account of the necessary adpustinent between area
cultivated and labour availabilite, a5 well as negative views of share-cropping commenly assumed 1o be incffi-
cient ar highly exploilative,

Hewce, urider Migeria’s Land Lise Decree of 1973, aff tranyfers of land are declared null and void unless they
have the perrnission of the StTte Governar. The Decree elfso credles a certain amibiewity reparding the status
of tenanls, With it Being widely perceived that paymert of rent for rival land would na lenger be campul-
SOF .

In Ghana, the Commilfes 52 up ta examine landlord/lenant refalions argues strongly against ihe role of
SHArecropping arFangements and skates that: Custormary tenurial systems like "abusae” and "abuau™ should
b phased ot and the same replaced by 3 more progressive systerm, capable of protecting the interests
at tenantfsettler farmers and landowners..... there should be a collaborative effort by the government
with the traditional autharities and other stakeholders o review, harmonise and streamline customary
practices, use and legislation to govern land holding, land acquisition, land use and land disposal (.11,
This needs tn be done to avoid mmpant acts af hacassment meted out to settler farmers on payrment
af drink maonies and periodic mostomarny services, tenani fanmers should be educated to pay the periodic
customary services. But that should not be unreasonable. Similarly landowners should be educaled nol
1 make unreasonable demands on tenanls {p. 13).

e i ]

The arguments uscd to justify government action 1o prohibit or fightly control derived rights arrangements have,
however, bion invalidated by recent studies, Moreever, when govornment policy measures seek to supprass such
farms of contract with out simultaneoushy solving the problens towhich they are a response (mperfeclion of cer-
tain markets, uncertainty, limited access Lo credit, etc]), there is a great risk of generating counter-productive re-
sults in terms of hoth efficiency and equily,

The consequences may include blocking epportunities for farm size to adjust to the availahilily of other facears,
imsecurity tor [andowners leading W less land being available for rent and resort ko less efficient alternatives, and
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the emergence of an Ulegal market bringing substantial fransadion costs and hisgh risk for the conlracting par-
ties, etc. Oisuka et al. [1992) ohserve that the few stadies which have reached the olear conclusion Lhat share-crop-
ping is incificicnt were carried out in India and Bangladesh where Lthe choice of conlracual arrangements has
beon restricted by Eaw. This improved understanding of the lunclions and dymamics of agrarian contracts casts
dnukt on whether it is realistic to try to regulate this type ol conlracl, The vast majority of economists row rec-
ngnize the fundionality and eficiency of agrarian conlracls, especially against a background of imperfect mar-
krois ™ although rental markets cannat complelely elimingte steuctiral impediments and bring about o fully afficient
allacation of land in an econony, Bhey can gu a Jong way in bringing the operational distttbution of holdings daser
fo the optfmum” [Deininger el Feder, 1998:26),

The Legal Invisibility of Derived Rights in West Africa

In Wiest Alvica, the Lenure issue is characterizad by legal pluralism, in which local rules, which are themsehves hybrid,
ca-exist with national legistation based on radically different principles. There is thus a huge gap between righis as
thev are experienced and acknowledged by the partics concorned and “real™ rights which have legal status, Almost
all rural people find themselves in a position of legal insecurity, given the failure ot the state to recognise Lheir rights,

Derived rights have a doubly ambiguous status in current tenure pelicy™9;

M First, [ncal forms of derived rights arrangements are ravely menticned explicitly:
They come under "custornary” rights which are either considered non-esistent, ignored, o the subgect of ambiguous
acknowledgement in legislation, with the aim of incurporaling them as quickly as possible in "farmal [aw™. Rural
people uswally have legally accepted rights b ocoupy and use the land they far but any right of appropriation in-
dependent ot a right of use is muck less Cear, while Lhe slalus ol denved rights isstill less s There are very fow statutes
which even mention therr; such neslect i< all the more raimarkalble in that the conception of "rustomary™ rights is
explidth based on the ides of small larmers cullvalng their own land for sulsistence purposes. For cxample, Article
57 of Decree N 97054 (Land Relorm in Burkina Faso) stated that ™. oscugation and wse of andevelaped rural fand
Jor the purooses of megling the howsing and food needs of the aaupant and bis family are nof subject to possession of
Bovernenem-reoognized ke Any delegation of customary dghts to anether is therefore, in prindple, outside the law
when nolexplicitly fotbidden cf the ban on land ¢harges in Nigeria brought in by the Land Use Act of 1978).

Wilh the exceplion of an andient decree dated Sth May 1906, Instituting the written reconding of conventions in writ-
ing hepaean indigenous parties in French West African colonics, Rochegude (see annex) found no statutes that could
cover the status of derived rights in law, which thus secm to be completely non-existent fram a legal standpoinl,

The 1906 Decree (Rochepude, Arnex 1)

The Deerae of Bth hiay 7306, sefting up & system far recarding in writing exreemanls Belveeert Ndigfenous par-
ties in France's West African cofonies is stilf an impartant siatute, even thougth it s practicatly rever tsed be-
CAUSE A0~0nE knows abaud it i alfows transactions based o customary rafes to Be authenticated by the
cdmiristration. ndirectly ot feast, it justifies sore cureent proclices i urBort arid particifory peri-urbaan
areds. I Article 5, i stiplates fat o deed bearime the [printed) affirenction fore Ras the samc walie as a
private deed as recagnized or legelly considered as recognrzed under the Civil Code. It adaition, it trkes jis
fega! date as the doy e form is repistereef”, Clearty, this affers o way of valfdating so-coffed derived rights,
espectalfy when combined with the compertdiuret of Daforney clsioms,

W Second, when rental or share-cropping contracts are explicilly mentioned i the stagutes, itis exclusively in re-
lation to & ploft to which formal fitle is held. Since almosl no veral land s tetled in West Africa, derived rights
and even local forms of rental and share-cropping have no legal existence.

Within development schemes, such &3 irrigation projects amd settlement zones, the Sxate has often introduced re-
ctrictions on the righis of plot holders, forbidding any transactions, even femporary ongs. The State has been

59, 4, Rochegude, Ie positionrement des drofls déldpuds dons fes \dgisliations, annexe 1,
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uriable to recognise that small farmers will alwavs need to adjust their access to land according Lo the availzbil-
ity ol labwur and other facters, which are bound to vary during the Hfecycle of a farm howsehold.

111, TAKING DERIVED RIGHTS INTO ACCOUNT IN TENURE
POLICY

Current developsments in econemic, social and political theary show the impossibility of universal prescriplions,
which point 10 the imparlance of sludving the context before making any recommendation as regards govern-
ment policy an derived rights, Moreover, new thinking highlights the risk of counter-productive effects and the
need for caution in any measures which could block the evalution of institutional arrangements and introduce
inflexibility into processes which should be allowed to adapt, In that case, should tenure palicy be concerned with
derived rights ar dees their legal invisibilily, in the end, quarantee their autonomy?

oMot afl tenure regidation is necessarily counterproductive, Befrinier and Feder, Tor example mote that reg-
E tlations &0 pratect tenants, espedially against the Hsk of eviclion, frave a polentiol disincertive effect, if ong
acrepds that the obligotion t renew conpacts o o artnuel Basis Relps guaramee the fulfilment aof con-
tractual obiigations. flowever, they stress that Sch regulations con also hove ant incentive effedt by encotw-
i aging iavestments by the tenant and con strergthctt their nesoliaiing capdacity vis-d-vis landawners.

Apart from any counter-productive cffects fron an economic point of view, three other factors argue in favour
of taking great care in policy adtion aimed ar codifying systems for delegating land righls:

* Berived rights provide a means for tenure to respond to a rapidly changing conlext. Their diversity and flexi-
hilily help farmers to tackle changing circumstances. Consequently, attempting to put then in 3 straitjacket risks
itderlenng with this dynamic prooess:

* Trying W give derived rights legal status without securing them by means of pwnership Giles would raise almost
insaluble legal problems, but it is unrealistic to expect such fitles to become widespread in the medium term;

* In Lhis field even more than others, it is uniikcly that the State would have the means to implamenl its policy;
laving down rules without being able to check an their enforcement would add to existing tenure pluralism.

This i obviowsly not & sensible road to go down. On the other hand, a number of problems have been idenLified
which are relaled:

= tea the dental of these righls and their resulting legal and institutional insccurity;

= spmetimes to the limils of local capacity for institutional innovation and regulation;

= tathe wider constraints wilhin which stakeholders must negotiate their contracts.

Where problems are encountered in relation to these three fssues, the State has a responsibility to limit the per-
vorse effects of e current situation and loster the security of derived rights.

The dyramics of derlved Hahts hinge on the interaction belween stakeholder perceptians af their irterests,
recagnized rules, bi-lateral negotiotion and opporlunislic behenviourn, We foke the view that Eemuve systems
SITTE dre Roeterd WL oF SvOdencr strticiuRe, WitH ifie Stare sugsesting foofs and procedures enabiing the ey
aspects of tenure dynamics to achicve stability, without impostrg o straitiocket on the evalufion of insti-
tiana! arrangemerts, but ghing easicr access o procedires prescribed By fow

Acknowledging the Legitimacy and Dynamic Nature of
Derived Rights

Documenting their existence and legitimacy

Current views of derived rights cncourage different, contradictory interpretalions which contribute towards a
level of unpredictability regarding decisions and arbitration of problems associaled with this furm of institu-
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tional arrangement. It is therefore necessary [irst to:

« document officially the existenee of derived rights, as a normal component of any tenure system which helps
maintain a dynamic tarm econarmy,

« acknowledge their key chamcteristics, such as the diverse functions they fulfil, their Nexibilily and dynamism,
the response they provide 1o help deal with particular conditions and certain "rarkel imperfections™, sic.

Such acknmwledgement needs kn be explicit and help cstablish a set of principles for all those who must deal with
fenure issues, so as to promole a more coherort approach on the part of the Slate, Currenily, in the absence of
clear quidelines, the allilude of the lncal administration towards systems lor delegating rights depends more on
officials’ personal approach than on a clear statement of policy, There is @ need 1o extend the commitment to
recognise [neal rights that now informs tenure policy to institutional arrangements for delegating rights.

An arhitvary apnroach fo withdrawels of fond in western Burking Faso

Facesd with the emergence of new land transactions and the conflicts they sometimes provake, ax well as in-
stanecs of lond being withdrawn from “teranis’, governinent afficials in Burking Fasa are approgchied By the
VOIS patties seeking arbitratian in Hieir own fovoldy, Having ro guidance an haw ta handle these problers,
thay do so in accordance with their own discretion of the political weight of one or other parly, h one dé-
partement i the West, the préfet will dejernd the migronts and forhid any land withdraveals, gofng so far as
to prt the indipencus partics in prison (therely aggrwrting tension and encowraging wilhdrewal of land in
advance in nefghbouring déparlements), tn te neighbouring département, the prélel will do the opposite.
Lacking cdear guidelines from the State, representatives af the tooal adminisiration, particettatly those who lay
a role in arbifrabion over [EMmUre are i g very weak position and their inconsisfent decisions make it aven more
Aifficett fo frrow whaot s affonyed,

o s . e s . k. bl sl s ke —sbebn.n

This.also rmeans abandoning slogans like Mand to the tiller” which ignore existing rights of apprapriation and use
and confirming that land should be put to use accnrding to rules which are both lesal and legitimate, i.c. based
on local reality, Comversely, Lhis also tmplies getting rid of attempts to forbid land transfers within irri gation and
other developmenl schemes that encourage the growth of a hidden markel in land, in general, measures other
than prohikilion are much more likely to succeed in regulating transaclions,

What legal status for derived rights?

The diversity of farms of arrangement and their great llexibilily inake it unreasonable to try to codidy thern, in
any event at natianal level, nor to define their clauses or the amount ¢f rent to be paid. The desire to zive formal
legal status to derived rights comes up against a major obstacle, given the absence of ownership titles, [ndirect
entitlement to a porticn of land cannot be ziven legal status where the land itsclf is not subject to a farmal [egal
sitle, Attributing [egal status would also have Lo Lackle the complex issue of describing arrangements in legal
terms, which is barelhy feasible.

Nevertheless, if the State is to play the role ol arbiter in conflicts related to derived rights, thess rights must have
some kind of legal basis.

"I the eves of @ jurist, mothing i fepal Unless it is cstablished or grounded in few Derived Hohts cart oty have
legal significance msafar as he faw allows and provides for procedures to validole deeds that do Aot come
tnder specifically determined rules and instruments”. (A Rochegude, pevs. cormm.)

The way forward seems ta be to specify in law the conditions under which arrangements freely made between
peaple, according to rules and procedures they perceive as legitimate, are considered valid in the eves of the State,
provided that they are not detrimental 10 other local rishts-holdors 50

S0 |t 5 just such an approack which underlies the recent reform to agriculusal tenancy law in England. Landlords and tenan Ik an: now
able to negotiate an agreoment an whilgver leems they choase, with 12 manths’ notice to quit being the main element which remains
enchrined by [aw. Benls are reviewable in comparisen with open market [ormsand com pensation is due to tenants for improsemenls
matle during their term of aceypation, This shifl towands 2 more permissive legislative framevwork has el 10 2 reasive noiease in land
put on the tenancy market (Moody, 1996].
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Linking together two regulatory systems: Mintrinsic” validation by the local communily of Lhe content of a aon-
tract and "extrinsic™ validation by the state ot its existence.

Even a verbal contract has a cerlain number of clauses. These may be based on convention o chosen by the par-
ties. The various forms of institulional arrangement present in a given region come under accepted rules and,
santetimes, local validation procedures such as the use of witnesses. Observance of these rales and, the presence
of witnesses to tostify to the existence and conlent of the contradt represent “intrinsic™ validation of that contract.
This 1= necessary if the contract is (o be degilimate in the eyes of local actors and if local arbitration bodies are to
ke able to deal with it. This is a vital aspecl of achieving greater secuerity. In many planes, matters relating to de-
rived rights come under this type of safeguard and resulation, Nevertheless, if the local rules and procedures are
not sufficient and there is need to resort to exlernal arbitration, or if the arrangement brings together parties who
do not share the sarne social rules, a locally legilimate contract may aise need "extrinsic” validation by the State.
11 is onky when intrinsic and cxtrinsic forms of validation come togetherthat genuine sceurity of tenure can be
achieved, by ensuring that institutional arrangements are both legitimate and legal.

Since, it 5 unlikely that the actual content of 2 conlracl can be delined by law, legality should relate not to the
conlent of 4 particular contract, but the fact that it bas been concluded according to pracedures recosnized as
legally valid. Ratification by the state docs not, therefare, mean thal each conlract must be drawn up in the form
of a legal document, but that the ability to make contracts according to local rules deemed te be legitimate, is
recognized and that such contracts will be considered as being in existence, including in the eyes of the State, so
long a5 they IUllil & certain number of conditions. The contrace and it procedures thus become the point at
which local and slale regulatory systerms meet, and help build a bridge berween local praclice and format law

The vitel element it fegal recognilion of derived rights is not the definition of the conthac s detailed cortent
but acknowledgernent of the cavitructua! nature of the arrangement made between the hwa porties and the
procedurnes Feqitired for such an agreernent regarding land fo be acknowledged as valia By ke Stofe.

If it is consiclerad necessary to pul agreements on paper, written certification of conventions (1906 Decree), the
PYFiMinutes of Discussion) in Burking Fase and even private contract procedures can serve a5 a basis for the legal
ratification of derived rights, Of course, the procedures may need to be firmed up, but the principle remains that
of validation by the government of an agreement freely made between two or mnre parties in accordance with
shared rules and accepted pmoedures

This approach does nat recessarily require wwritten formalization of contracts: provided that tocal rules are
sufficiently explicit and known o the locel adntinistration, Hhe latter can give rulings or this bosis, relying on
‘wilnesses to determine what had been agreed. Putting [hings on pager may, however, be useful fn sorre
cuses, as discuwssed Below

Derived Rights and the Broader Economic Environment

Deerived rights are, in generai, an cfficient response 10 a given distribution of rights, assets and the constraints af
Lthe economic environment. A policy designed to alter derived righls must first tackle that wider cnviranment in-
cluding Lhe distribution of land and other assets if agrarian reform is (o be justified. Analysis of the ratignale un-
derlying such arrangements helps to identify "scarce” factors and Lhe consiraints to which the arangements are
@ respnnse,

Removing imperfections in input and commodity markets

The ¢lauses wilhin derived rights arangemnonts reflect the asyrmetrical relationship in terms of produdtion fac-
tors between parlies Lo an arrangement. Ary intervention that reduces barrfers In access fo certain inputs or
equipment, or helps lo open up the produce market, alters the econamic context and is likely to have an impadt
on the detailed clauses and, above all, on the options and room for nesatiation available to each party. In the
sAmE way, an expansion of opportunities for non-farm activity can alter the bargaining position of different
FRONPS, . :
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Improving access to decentraiized credit

when cash is limited, Pledzing, sale and even renlal are related to the need for money that @nnot be abtained

by ather nreans it with adverse consequences in Lerms of restricted access to land for members of the family.
The current forces driving derived nights arrangements and, more widely, the land market are clearly a response

ta the credit squeeze, at least for some stakeholders®2, Improving the supply of credit through micro-credit sys-
tems to provide cash adhvances or investment loans nat directly linked (o farming activity and relving on guar-
artees other than fand 15 likely to have a significant impact on lenure arrangemenls as well as processes of |
impoverishrment related to land transactions®3,

|
|
Iproving access o oreditis parLicularly crucial: resorting to abusa® or novétanat is a way of mobilizing labaur
|

The approaches developed akove tackle a substantial progortion of the problenis encountered il in spme re:
gions, they are sufficient to ensure the peaceful regulation of derived rights arrangements. However where cor-
Lakn lorms of derived rights are clearly very insecure, or where 2 substantial Tand market has developed, the State
gy need W help o darify rules and procedures.

|
I
Helping to Make Derived Rights more Secure f
I

Reducing legal insecurity and stabilizing arbitration procedures :

Roth fegal and institutional faclars are imparlant causes ol tenure insecurity. They arise from the multiplicity of |
tenure rules and the many different arbiteation bodies, wilh lew links or a dlear hiemrchical structure, Lesal and
institutianal insecurity is not exclusive to derived righls, allbaugh Wey may be particularly sensitive Lo it Thus,
anything that holps to reduce these types of insecurity indirectly helps o reduce insecurily related Lo derived
rights. This applics particularly to the measures proposed alove,

Another fssue relates to regulatory mechanismes and structures, Currently, the complexity af Lhe lenure pasilion
arises from the existence of many anthorities which, de jure or de focto, play a role in tenure regulation. This does
not mean that there is utter confusion, but rather "ardered complexity®. Locally, depending on the sityation,
actors can normally establish relatively stable ways of achieving secusity of tenure, bringing into play both the
local powers that be and government agencies at lecal level aswell 25 elected |ocal councll members, Making pro-
cetlures, rights and obligations more transparent helps to reduce institutional insecurity. In particular, there is a
need 1o clarify the prerogatives of the different parties invalved in tenure regulation, as well a5 the stages and
methods of conflict settlement {local arbitration in the first instance, circumstances inwhich appral to higher level
autheorities is permissible, criteria on which the latter may rely in making judzement, ctc.). The pracess of ad-
winistralive decentralisation and election of lo| councils in rural areas provide an opportunity ta clarify these
procedures, an condition that the nature of their powers over tand are made dear and that the responsibilitics
of the other bodies are allered accordingly (cf. Rochegude, 2000).

Clarifying what will be accepied as legitimate arrangements and clauses

(herived rights arrangements are only feaitimate where they correspond fo accepted focal pradiices, meaning that
they are the subject of rules shared by all parties involved (parties to the contract, witnesses and arhitration
bodies). Inmany cases, this is whal happens and there s ne inherent insecurity in derived rights. It would be very
valuable if these different arrangements and Lheir essential dauses were known to the administration since it may |
have to give judgement about them in case of dispule, Moreover, in sume cases, when the people involved do
not share a common culture or value systern, there may not be shared knowledge of these arrangements, It may
then be useful 1o make them explicit,

671 4 Divide into theee v ABsa or dusan covers various forms of werk conleact with 4 fonure aspeel, based pocsharing the crop ar
the establishied plantation. Those contracts have plaved a considerable rofe in plantation schemes in Ghana and Céte d'lvoine,

One may alse suppose that it is the existence of credit for catten praduchion which — partly — cxplaing ke ahsenee of sharg-
crnprping i ¢oblan-growing areas,

Indeed, this is a link between terure and ceedit which has apparerntly nal been much stodicd, whireas the corrglation belseen
laned title and access 10 fermal oredit has bean the subject of a great deal of ressarch,
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specilving which aulhoriles [cuslomary, sovernmment officials, local coundils) arc able to clarify these clauscs, or
make an invenlory af Lhe various recognized arrangements, may be a way of making them clearer and turning
Lhern inla & shared reference far all parties concerned. The procedure must be very decentralized and easy to
update, dealing with key aspecrs of the arrangaments and subjed to flexible validation such as through local be-
lawvs, Altemipls at codification, even at local level, come up against various problems: risks of distorting the con-
tenl of arrangements due to their very diverse natre, or making flexible, negotiakle procedures maore rigid;
difficulty in determining the dimensions of arrangements identitied in terms of fime and space, etc.

| tocal consoliation to clavify niles?

| Ome of the challenges in darifving tenure Is te establisht what reles or princples ore acknawledged as fesili-
mate In a given area. in order to be legitimate and fegol, swch redes rnust il rdo the Tocal contexl as well as
being recogrized by the State. Negotiaiions could be encourgped between actors Who shore & corcern for
sl peace. Forums for cansultaiion and diatogue between locaf fenders aod admiinistralive otthosies con
alsa he arranged, such as e “land commissions” set up By ceriain préfels in Burking Raso. Active participation
by the administration in such forums is essenticd, nol anly to establish g frameawork for the regotiations, but
alsp to validate agreentents recched,

Finally, ir tense or conflict situations, or in the case of new arrangements which are not vet sufficiently legitimate
lacally, or whose clauses are unclear and likely to be disputed, iLwould be useful to encourage p ubllc debate about
these clauses, to clarify the rules,

i westers Burkirre Fersn, the process of wilhidvawing lond from migraat faemers has Become so widespread,
It seerms fulite 0 arllerpnt i frertt 1L Witen one préfet tried to forbid such withdrawals and imprisored the i
dipertous parbies resporsibie, he cregted great rescntment amd tiggered g furtfer wave of withdrawals in
rrein Hbouring départerments, as tocal fand owners sought o Feirieve thelr plots before the gavernment afficials
coufd forbid withdrawals. The tarms o which withdrawals are acceptable need to be agreed, relving on
foea! criterin, such as minfmum notice of one year before withdrawal, or mare in respect af lang-standing
selttererts, Fqually, encoureEing rroves towards rontal with medium-term cantradts, mmight be o way of reg-
eilating e trend without Blocking fr, as wefl as significandy reducing the tension [t is causing.

tfr tHE sarne way, laying dowsr g cerlaire puvoaber of essertiol dauses, refating o aspects of the tramsachion
\ which Aeed o be darfied, should help 1o redoce soree of the contractual imsecurity rmvolved particelany vwilth
| sales (making the nature af the transaction dear, formalizing agreerment withr other farmly members, slc,),

Such measures couid he taken by the local government administration so long as i€ has both a mandate to do so
and appropriate henchmarks. For arrangements which have a strong conventional element, such cedification
could constitute a sufficient reforence for a judgement fo be made about a verbal agreement between parties.
However, the written farm doces help to consafidate transactions and minimize the risks of continual disputes.

Encouraging resort to simple written forms

& substantial proportion of derived rights arrangements are a matter of verbal agreements, sumetimes made

~ before witnesses. Nevertheless, in Benin, Cate d'lvoire and Nigeria, as well a5 Niger, Rwanda and Lhe Comaros,

rural people are increasingly putting their land transactions in the form of wrillen agreemenls — as a way of
keeping track of them and providing more secerity. Such written contracts may be either belween Lhemselves wilh
witnesses or according to " semi-official™ procedures involving the local adminisiralive skructures (governmenl rep-
resentatives such as préfeis and representatives of bocal councils such as mayors_ ele), Analvsis ol These praclices
showrs an increasingly systematic resort to witnesses and sometimes b village or administrative aulhorities whose
signature can validate the contract. The content of these “bits of paper™ is being relined over Ume, as people gain
experience and the environntent changes &4

Such local ways of using the writien torm are not very weli known, as they do nol reler o legal procedures, bul
otter a promising way forward to achieving greater security of tenure, b linking local rules and legal procedures

4 o[ part 11, Sectton RI3, and Laviane Dellle and Malhiew, eds. 19949,
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logether, Indeed, although their form may not match legal prescriptions, such written contracts fall into the cat-
esory of "privale agreements”, freely made between parties. The legal existence of such contracts is usually as-
sertad in civil faw, Privatle agreements certainly have less legal force than a deed drawen up by lawyer, but they
nevertheless conslitule Lhe "beginnings of witten proof” recognized in law. If private agreemenis were given
mgre formal recognilion, and instructions were given to the various parties involved in tenure arbitration [courts,
aovernment officials, cuslomary authorilies, ele) 1o take themn into consideration, this would eliminate some of
the insecurity 2nd encourage the use of wrillen conlracls,

Encouraging resart to the weithen fanm seems o be a possible way [orward, 30 [ome as iLis based on exdsting pro-
cedures: 2 doouement never exists in isolation, being the tangible ewidence of an agreemenl belween peopke con-
cerned, normally in front of witnesses and somettmes govarnment officers; it represertls only ane among several
forms for achieving greater security of tenure.

Using the writien form to enconrage investment

i Safelicn Africa, foans of land rormally irdude douses probibiting any lesting invesiment, 83 @ way of safe-

Buordime the lender’s propenty rights. As signs of wark done are a form af appeapriation, planating thees oF -
| stz stone bunds coold entitle the borrmver fo claim permanent vights aver the plot One means & get
| rotnd Ihis problersr would be lo formealize the controct between the lender and barrower, making it clear that
.: IF1e Bafrower FEnQUNICES o) claim over the fand an expiny of the contradt. This could hefp replace resort to

afthuaf fons GF chalses forbiddin all festimg imvestment and thereby clear the way for renegotiation such as

sharing the costs and benclits of Tasiing imvesimenisSS,

Significantly, 1t is for <ales or pledgeni thal Lhe wrillen lerm s most often used, It is sametimes wsed for rental,
st never for crop share contracts: anly when money is imvolved do parties seem to feel the need to formalize
their agreements. As regarts dertved righls, therelore, iLis imporlanl nol Lo make written agreements too rigid,
by imposing for example a document which must be cerlified by some Torm of lesal process, the cost of which
would bt a disincentive. Rather, there is a need for flexibility an legal lorms®®, The important thing is for certain
essential clauses to be made clear so as to avold later conflicy, such as length of ranlracl, anv restrictions, condi-
tions under which the agreement can be terminated and so on, The issie 15 even more crocial Tor sales, where
more careful procedures are noeded than far rentals where a simple private agreement should be adequale in
muost cases. In the former case, it is especially important to have obfained the agreement of different family
members who might otherwise contest the validity of the sale.

Where there is an active market in derived rights, and where cxisting arrangements fall into a few simple cate-
pories, sumesting printed forms based on local arrangements, in both local languages and the official language
{English or French) could make it easier to put things on paper without having to start from scratch, while guar-
anleeing Lhal Lhe essential clauses are guite clear. However, there must be reom within such forms far a variety
of nther clauses 1o be neyoliated between the parties.

Making the trse of French or English compulsiny mmeans hat the matarity of farmers are unable o check the

canlent of the conlract tey are siprfns, IF Ihey connot check what they have agreed to, there (s Q serious sk

af manipulation, Where farmers cor write in IReir own lamisuage or the reglonal vermracular [Tn Diotela, Mooré,
ioetc), it shautd be possible 1o authorize, or Sven encowrase, wie of such longuages 57

In spme cases, resort 1o the [acal authorilies (mayor, village official, etc) and even registration and filing of con-
tracts could ke useful. Both to Bacilitale access Lo the wrillen [orm and avoid the appearance of a hidden market
nutside the rules, it is important to be as pragmatic as possible as regards reguirements, taking the chance thal
if having agreements on gaper is seen 1o be uselul, it will gradually become the norm. Making procedures too

B3 The problem of tenants facing a disincentive to invest in improvement of the land they rent is tacked in different ways in other
parts of the waorld. In sonoe places, maintenance of the land in goad condilion ray be a condition of the terancy continning, wilh
Erm-'lsuun of compensatien deemed be be Rir at the end of the enancy contract for any unexhausted Tmproverments,

Demand tor imare rigorous procedures is likely to ermerge when astronger need for legal scourily s lelt, Providing a range of
solulians allows prople to choose what seams mest appropriate to their own situation.

In the Comoros, the Cadi draws up 2 dead for Ehe pardies i the local langrage and keeps a French km@nslation im hiv moeeds,
altar this han bevo re-ranslated by a third party in the presence of the parties before it is signed,

ARG
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rigid, defining rieles for arrangements which do not fit in with local practices and demanding that people rogis-
fer such agreements in the provingial capital ar some ather far away place are likely to result in failurc of this ap-
proach,

Measures to Put Cash Transactions on a Secure Footing

The sort of approach described above has begun io be tested in several countries in various forms. In Guinea, the
natural resource management project. with suppart from the Land Tenure Center, has worked on fermalizing land
transacticns. A procedure based on a set of standard contract forms o be ratified by district councils was sugzzested
and tested in the late 19490s.

In 1999, the Ministry of Agriculture in Burkina Faso commissioned a study on Lhe security of @nsaclions in the
coutttry {Mathieu et al.. 2000). Based on case studies in various regions, Lhe research came up with practical pro-

posals submitted for local Feedback and discussed at national level during a "Nalional workshop o Lhe securily -

of transactions”, in July 2000, Following an from the study, 3 leld project has been identilied and is in ils pre-
Biminary stages.

These experiments bear wilness 10 Lhe inkerest generated by this approach and offer insights into the hest way

Lo proceed. This essentially means promaling, encouraging and suppetting three processes (Mathien ef al, 2000),

aned taking a long-term view of legal and Enstitutional change:

« the gradual establishment of a socially lesitimate system for assisting sccure land transactions which arc lecally
reglilated,

= pramgting local debate to clarify “henchimarks” of what are considered acceptable or unacceptable tenure prac-
tices and transactions;

= a growing farmalization of cash transactions, at a pace driven by demand, social expeciations and local conditions.

Experimental projocts to test ot local negotiations about tenure or the management of woodlands and other nat-
ural resources snon discover their limit: local people know that projects have a short lifetime and consider their
twn commitment to be shork torm. Bven if agrectnents refleck genuing local consensus, their recognition by the
administration and extension services depends an the goodwill of the administrative authorities; & change in the
relevant government official is enough to render ther nulk and void. Without legal and administrative recogni-
tion, lacal arrangements are dependent on the willingness of the parties to play by the rules they have agreed.
Eut it may often be possible for sotne people to get around these rules by referring to national legislation. The
administrative authorities, who are called upon to take a decision or wrhitrate, have lew poinls of reference o
judge the cases presented o them, especially as the law has very little Lo sav about the challenges facing rural
pecple. They have theretore to rely on their own initiative, thereby inereasing the anprediclability of decisions
in the eyes of rural people.

In this complex area, where all parties (whether rural people, governmenl olficials or newly elecled councils) are
taking up new practices, they need to have clear indications thal Lhe conlracts Lhey make with each other will be
respected. Governments need to provide a dear policy direction which is widely disseminaled, and guidelines
given to the |ocal administrative authorities. Only then can aclivilies mthe fisld be sure of receiving formal val-
idation, thereby helping to clarify the rules relating o land ransactions and the respansibilities of differant
sources of local authority,

An approach designed 1o pul derived rights arrangements on a maore secure footing could then be tried out as

supgesled helow:

* The Urial would need (o be carried oul in an area where the existence and legitimacy of loral systems for dele-
sating cullivation righls are acknowledzed by the State and where both the local administration and arbitra-
tioh hodies are explicitly instructed to refer ta local systems for delegating rights and to consider any written
contrack as the “kasis of proof of a risht™ provided that it observes the minimum conditions to be laid down
el tvses, clate, sianatures, BiCf,

= Within the area chosen for the trial, analysis of land transactians and any fnrms of insccurity encountered
would be used to identify empirically the essential clases which, in practice, need to be made explicit inorder
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o reduce the risks of fukure conflicy, Pubdic debate 212 local levelwauld be hald fo discuss these points, tn dlar
ify and reach agreement on the procedures, types of arrangements and clauses monsidered as legitimate and
accepted by all parties. Where necessary, the State aould stress the need to negotiate cortain conditions con-
sidered essential from the point of view of cfficiency or avoiding sodial strife {c.g. the rental peried should cor-
respond, as a minimum, o the crop oycle, such as three vears far a cotton/cercalfcereal ratation; at least one |
scason’s natice must be given for withdrawal of a plot), or rmake recogritien of a contract by the autharities de-
pendent on such cenditions being included.

= Depending on the results of this phase and given the legal and institutional framewaork at national level the
local adrainistration could then be given the powers to issue byeJavwes specifying the procedures and minimum
clauses reguired for written contracts to be recognized within their area of jurisdiction.

A light mechanism would be needed to monitor the effects of the measures, adjust Lhe approach where neces-
sary and establish a simple methodology, based on whal has been proved 1o work well in the {igld, far & possi-
ble extension of the approach to ather areas, Exchangs of experience al nalional and sub-regional level would
provide  valuable means 1o spread Lhe resulls of such a pragmalic, locally taileved approach, which ensures state
legittmation of local praciice,
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ANNEX 1.
DERIVED RIGHTS AND NATIONAL LEGISLATION (BENIN,
BURKINA FASO, CAMERGON AND SENEGAL)

Alain Rochegude

It is not a straightforward matter to situate so-called “derived rights” in relalion W Lthe legislalve and statulory
arrangements in force in the various countrics in queshon, especially as detived righls are a kind of compromise,
currently to a large extent cutside the legal systom, and Iving between customary practices whose original mean-
ing has often been distorted and modern rules that are not widely 2ocepted. Generally speaking, custormary rights
have gradually come to be talerated, but without ever being genuinely acknowledged and only with a view o in-
carperating them as quickly as possible into "madern” or writton rights, either by putting them in the same cat-
egory as wwnership rights, or by purely and simply eliminating them.

Benin

Benin still retains a large number of colonial statutes, although some of them were amended just after inde-
pendence. As elsewhere, more and mone problems are arising now with the revival of daims bascd on custom
as a resuit of democratisation,

The 1906 Decree

The Decree of Stk My 1300, SEHRE wp G Systor for Feoordfend i sweitints asreermeniy between IndiBenous por-
ties in Franee’s Wiest African colonies is still an important statute, evert Irouei i is prrocticotly aever wsed be-
cawse no-one knows almut [t 0 allows frarsacions Based on custorrary rifes o be authenticaled by the
| sdministration. Indirectly at feast, it justifies some current practices in urbon and particulorly ped-urbon
areas. i Arficle 5, Ut stipudates that e deed bearing the {printed) affivmation form has the seme vafiue as o
private deed o= recognized ar legally cansidered as recognized under the Civil Code, It addition, It takes o
fegal date os the day the form is regittered”. Clearly, this offers @ way of validating so-catfed derfved vights,
expecially wher combined with the compendium of Dahomey customs mertioned befow:

The 1935 Decree (dated 15th November 1935, abrogating Decrer dated 23rd Qctober 1904 on landhalding and
tslituting rules and regulations governing state-owned land in Frengh West Africa) is still the main statute ap-
plicable to the identification and management of property administerced by the State and local authorities. Arti-
e 1 is af vilal imporlance ko the present debate: "In French West Africa, vacant, ownerless land belongs ta the
Slate, The same goes [or land which, not being the subject of regular ownership title or use In aocordance with
either the provisions of the Civil Code or Decrees dated 8th October 1925 and 26th July 1932, has not been used
or accupied for more than 10 years. Land over which indigenous communities oy the chicfs who represent therm
exercise collective righls of use may not be transterred or rented out except where approved by order from the
Licutenant Governot in Coundcil ...." This Decree oearly states the principle that custornary rights only cxist inas-
rch as the land is not required lor alher activities requiring legal modernization of its status. This principle is
sttll appliee today, albent with 3 degree of caulion on the part of the administration.

Finally, it iswiarth recalling that in Dahomey (rew Benimp a compendiom of customs was compiled which was the
subject of enactment by government circular (Circular Mo, 128AF of 19th March 1931 on customary in Dahomey
or Dahomey customs) and whicle could therefore slill serve as a reference today in certain drcumstanoes,

Burkina Faso

In Burkina Fasa, legislative znd statutory arrangements are based on Lhe Agrarian Relorm Law (RAF) of 1996 (Law
Mo, (4/596/A0F of 23rd May 1996, on Agrarian and Fenwre Rearganization in Burkina Faso; Decres Mo, 97-
OSEPRES/PMIMEF of 6th February 1997, an ways and means of enforang the Law on Agradan and Tenure Reor-
ganization in Burkina Fasa). According to the text, there i a national domain, made up of all land which has not
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been titled as private property, in the legal sense of the term. The national domain thus includes so-called cus-
tomary land, which has becomne the exclusive property of the State {article 4 of the aforesaid law). This fand must
be allocated mn particular ways depending an whether it is in an urban or rural area, but alwavs provisionally and
for the purpose of productive use, before it may, in some ceceptional cases, be allocted 4o permanent ownership,

In rural aress, a Certificate of Use may be issted which allows ownership to be claimed afler land has been put
to produrctive use {fi mise e valewr, The law also confirms the existence of righls deriving from the fragmenta-
tion of ownership right into its component parts, such as use, exclusion, transler, and so on.

Conversely, as regards so-called customary rights, the aproach is much more restrictive, The law in Burkina Faso
provides [cf, article 57 of the aforesaid decree) that “occupation and use of undeveloped raral land for the pur-
pose of meeting the need for accommredation and sustenance of the occupant and his family are not subject to
possession of an administrative cortifiate.” The exerdise of certain custamary rights is therefore tolerated, al-
thoush they may not be claimed as such. This is a passible opening lor derived rights, but of course this is sub-
jeit to the soodwill of the autharities. Anather consists of the possibility offered to customary holders of obtaining
a Certificate of Usc covering their land and, atter putting il to productive use, being free to dispose of it as they
wish. Here, derived rights could perhaps, in some cases, provide & basis for obtaining a Certificate of Use. On the
other hand, ance the Certificate of Use has been legally established, this possibility disappears.

Finally, it can be seen that the legislation is a fittle more llexible gnd specific in respect of rights relating to forests,
hunting and fishing, with these use rights being recosnized provided that they do not compete with modern
technical requirements.

0ne last guestions remains and thak is Lhe enlorcement of the 1906 Decrer referred to in connection with Benin,
As this has apparently not been explicilly abrogaled in Burkina Faso, it could still provide a legal framewarle for
derived rights, at least in theory.

Cameroon

Legislation in Cameroon aller independence very guickly did away with any vestiges of colonial law, especially
regarding any chance ol validaling customary rights, This, in the 1974 reform {Edict Mo. 75-10 &th July 1974 de-
termining the properly syslem), it was guite simply proposed o put an end to custamary righls, as Lhese were Lo
be translormed into written rights within ten years of cnactment of the law, otherwise they would Bave lostall
leszal value, Of course, in practice, this did net happen. The law was not enforced . at least in Whis regard, and after
many years, customary nights, or rather their contemperary interpretations, came back in force.

The 1974 laws established a natienal domain, which was all-encompassing as it was supposed to include all land
“Ihal is net classified within the public or private cotate of the State or other legal entites under public law®, nor
af conrse that which is privately owned and bearing a property fitle, Such land within the national estate “falls
into two categaries: firstly, residential arcas, farmland, plantations, grazing and rangeland whose ocoupation is
reflected in obwious human ascendancy over the land and probative produclive wse [in other words lang which
is the subject of customary rights]; and secondly, effectively unocoupied land” (Article 15, Edict 74-1). Customary
holders of land in the first categery may acquire written ownership righls through due process, whereas land in
the secand category automatically falls within the national domain, Assessing eccupation and productive use of
land in the first category s a matter for the administration and ad-hoc commissions,

Derived rights must fall within the first category if their holders are 1o have any hope of getting them validated by
the adrinistration. It should be stressed that such validalion may be acquired de farto so long as the derived rights
are in accordance with accepted traditional aeles and the administration is net interested in the land. As soon as there
is a challenge or a threat of expropriation in the pablicinteresl, tenure status would need to be medernized.

Senegal

In Senegal, Law Mo &4-46 of 17th June 1964 on the agtional dormain was designed particularly to abolish cus-
tomary rights, while confirming the rights ol use and ocoupation of the “current™ holders, ie. those in place
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when the matter is raised, As stipulated in Artide 1 of the law in question, “The national domain is made up ot
all land not classified as in public ownership, not registered or whose ownership has not been trameribed at the
Land Rewgistry™ In 1979, the Supreme Court even spocified that righls acknowledged in tenure records {i.e. cus-
toanary righks) necessarily fall within Lhe national estate. To sum up, Lhe situation s clear: customary rshis have
been abolished.

These righls usually relate to village laneds or newly settled farming aress, or occasionally urban zenes, Only Lhe
first two calepories need concorn Us here, The pioneer arcas should be excluded, as they are set aside for lulure
profedts and, in principle, no non-written righl to them could be acknowledged.

In the case of village lands, this is land which is resularly used for rural housing, farming or herding, incheding
fallow and rangeland. This land is henceforth placed under the respansibility of the rural district councils, the new
decentralized bodies, They have powers to make allocalions §i.e. acknowledge temporary rights of ocoupation and
uscl and withdraw themn. Such rights should be recognized, in priority, in favour of those occupying the land at
the time the law was passed. In practice, the process is still woing on today, with councils usually making alloca-
tions on an annual basis. One may therefore suppose thal there is some room for derived rights, but enlyon an
informal basis {no legal expression can be given 1o thein unless they are first formalized, which would take such
rights out of the category wilh which we are concerned). Furthermore, rights are allocated on a strictly personal
basis and cannot be transmitted in any way except thraugh inheritance. This mecans thal Senewal seems to take
a particularly restrictive view, at least in Jegal terms, of the issue of validating rights that are nol considered as
such, at least in the cyes of the law,
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ANNEX 2,
GUIDE TO FIELD WORK

Designed for this research prograrme by fean-Phifippe Colin and fean-Pierre Chativean, this analytical method-
alogy is strongly based on Colin's waik on agrarian contracis (Colin 7998, 2000). It afso dravs on the work of |
otfier wiiters, sitch as Berry 1933, and Robertson, 1987, |
[

|

Basic assumptions

This guide assumes that you have already chosen the field sites. Please use this guide to help vou develop ap- |
propriate lines of enquiry tor questionnaires and interviews, 1t will need to ke adapted to the particular contexl
and conditions which vou find in the ase study sites. The puide is based an the example of ‘sharecropping, as &
means by which people car gain access to land. This is the must complex and formalized kind of arrangement
thatyou are likely to encounter, in comparison with rental, or with allocation of land 1o women on marriage, for
example. Thus, please adapl the questions as necessiry For olher kinds of contracl which are likely 1o be Taz sim-
pler Lhan sharecropping,

The suide describes a process of Reldwork, from initial contacts and immersian in the site, thraugh use of inter-
views and guestionnatres to the final analysis and interpretation of the data, Nevertheless, in practice, these |
phases may net take place insuch a neat sequence. For example, the immersion phase confintes throughaout the |
fieldwaork, in terms of boing present in the field site, and apen to infarmal discussion. Similarly, in order te pre- |
pare: an interim repott as planned by the end of June, you will need to carry out an initizl analysis and intorpre- !
tation of your ficldwerk data, although you may well nat have completed the detailed intervicws by this stage.

Immersion phase : Getting to know the field site L
i i RO
Objective: initial assessment of the situation regarding access to land: a general description of the institutional ! LN

arrangements [including access to commen property rescurces, such as woodlands, grazing land...); outline of

rules by which access to respurces are managed.

Characteristics of the site and broader context which help explain choice of institutional

armngements

Discussion of the characteristics and cordext will need b include;

» Agro-ecological [aclors: polential and constraints of the landscape and ervironment, risk and uncerlainly re-
lated tor clirmale, in parlicudar, which may lead Lo various risk sharing arrangements, such as sharecrapping,

* Markets and econcmic relations: how far do markels exist for labour, credit, inpuls, oulputs, how do these
rnarkets work? In cases where markets are poorly develuped, does this help explain he form taken by institu-
tinnal arcangements over access 10 land and other resources?

» Technical characteristics of the production system: how complex is the farming svstem. in terms of sighificance
of inputs, predictability of output, profitability, ete,

= Sndin-economic strugiures and rural society, which are the main econamic actors, and how iz power exercised
at local lewvel?

= Thesystem of formal neles upan which, in practice, access 1o resources is based: what role is played by farmal
legislatian, in comparison with local practice, regarding wha gains access to resaurces, and on what terms?
How are conflicts dealt with, and at what level - village, district, higher lovels?

tdentification of stakekolders, or key actors

Here effort is needed to identify the main sodal groups present, and their respective rales in relation to how
people gain access to land and other rescurces. Such actor groups will include not anly thase generally ac-
knowledged to be of importance (old/voung; long established fnew migrants) but also will need further precision
in terms of the categury into which they fall: e g. founding lineage/chiefty linsage (people with power over land),
descendants of servile/caste groups, settlers from close by, migrants and ethnic groups from other regions,
womendmen, urban dwellers, Civil senvants, former villagers moved to town, those returning to the village having
bean absent for sume vears, leaders of village associations, etc..
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Find out local rules and terms used to describe ways of gaining access io land

Iclentify the forms of instituticnal arrangements cutrently in use: name of such arrangement in local lansuage,
their forms and conditions, extent to which conditions can be negotiaied fwhich is really the essential core en-
quiry of this rescarch). Information abeut conflicts over land: how impertant are they, who do they usually in-
volve and how arc they dealt with? This first survey of institutional arrangerments is likely o give you the "offickal
version” of how access to land is managed. The detalled fieldwork is likely to produce a greater diversity of
amangements and numercus situations where the official wisdom is substantially adapted depending on the cir-
cumstances of the adtors involved.

Other sources of informotion

* During this first phase. make use of other opportunities to listen, watch and talk to people in the field stte, to
complement and inform the data vou will get trom more detailed questionnaives and interviews. Note down
whtat vou hear in informal conversations, through gossip and direct observations from being in and around the
field site, _

« Interview local administrative personnel fsuch as project stalf, extension agents) W build up a fuller picture of
fand Lenure informaltion, and gain their perceptions regarding the various instilutional arrangements by which
people pain access o land.

 Make adjusiments e Lhe queslionnaire and inlerview guidance noles, taking inle accounl the inlormation you
have derived from these varioos sources,

Chaice of infermants

The peaple vou chaose 1o interview are likely o vary as time goes on, depending on inlermation which vou
zather as you proceed, the emergence of particular stuations regarding access 1o land which seem mlere&hng,
and as peaple sain confidence in discussing these issues with you.

Interviswees/informants should be chosen from amaongst;

i thoge with land who are lending it out to others

ii. those wha gain access to land Belonging o others

iii. those who are not at the moment invelved in such arrangements, this group ading as a ‘cantral’ group of in-
terest in comparisan to those directly invaher.

Choice of informant should also take account of sodial diversity, given the range of actor groups identified ear-
lier, to make sure that you have covered a wide range of different kinds of groups. 1t is not necessary to take a
strictly statistically valid sample here, but revertheless you should keep in mind tie need to intervicw people from
a broad range of backgrounds.

Description of the informant

fou will need to interview/conduct a guestionnaire with each informant,

+ social characteristics (sex. age, status, origin, etc; what position do they oocupy within the sodal groups identi-
fied earlier?

+ Characteristics of his!her farm, starting with a listing ot plots {including fallow land where these cantinue to be
under the informant’s control). This inventory of plots (with a description of how they are put to use] shauld
cover all of the following cases:

i. plots owned and used by the farmer
i, plots owried bul not used by the farmer
i, plots nol owned bul used by the farmer

* Descriplion of the farmer in terms of their household, life cycle, how the Farm has been developing and chang-
ing, exlenl 1o which Lhis helps explain the kinds of institutional arrangements inte which the farmer has en-
Lered.

= Mon-{arm aclivilies (Uradle, craflwork, transport, credit, and in Lhe case of an absenles owner - profession and
place of residence, elc.) Nale special characteristics ichiel, noble, leader of village assodation or cooperative,
represenlalive of 3 polilical party, religious leader, et

= ResourcesdTaclors of production availahle 1o the Farmern, bolh quantity and quality, Exislence of constraints
which help explain why Lhe Tarmer is invelved ininslilutions coneerning access to land
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= (hutling of the farmers life history (establishment of the farm, other activities of significance, involvement in
rigration. .}

Descripfion of institutional arrangements

We assume you will have acquired a certain amount of information by this stage; a deseriplion ol pallerns and
techniques of crop production, general enderstanding of dilficulties assacialed wilh access to Lhe means of pro-
duction and the marketing of output, background information on Lhe farm households being stueied (size of hold-
ing, area cultivated, orops groven, soil types, work [oree available, capilal required for farming, other off-farm
activities, ete.), As faras possible, Ly Lo inlerview bolh parties Lo any given contract, I this seems impossible for
practical reasons, try other means of gelling information about the absentee land owner,

Collect dala bath Tor each plol of land being sudied for which such a contract exists, and for each of the house-
hoalds being sludied,

Description by field plot
The lallowing guidelines were drawn up to investigate the npr‘ratmn of sharccropping contracts which are likely

tir Be the meast complex; thus you may need to adapt for less complox cases being investigated.
W Nature of the field (301l quality, relicf, location, crap)

B Managemoent of production factors

= Description of cropping calendar (land preparation, sowing, weedinsg. ),

» Who docs which of these different tasks?

* How are casts divided between land owner & person using the land? fseeds, fertilizer/manure, labour, ploush-
ing, harvesting_. ).

« Who decides on choice of crop - variety, inputs used, organisation ol laboar?

* Who manages labour?

+ [How are the terms of the contrct monilorsd?

B fanagement of outpul

+ Does this concern a single crop, mixed cropping, and/or by-products, such as crop residies?

* What is the ralic by which Lhe product is shared? Flat rate, ar a given percentage?

+ Basis on which the caleulation ol shares i made: division of the field, after harvest-before marketing, after sales,
alg, .,

= Whal are Lhe division of costs associated with selling the crop?

= Decision-making regarding sale of the crop: who decides when and how the crop should be sold? And how are
sales menitored?

W Management of the contract

+ Whao are the pariners and what is the nature of the relation between them? Does this contract build onan ex-
isting relationship (kinship, marriage, patron-clicni, neighbour, etc), or has it developed as a result of this con-
tractual relateanship?

* How broad are the rights covered by this contract? Cultivation rights? Rights over the fruit of trees on Lhe land?
Are there certain restrichions placed on the person horrowing the land, such as forbidden to planl parlioelar
crops. te plant trees, to carry ot soil conservation measures... ).

= Length of the contract: is this spelled out precisely? is it renewakle? can it be passed on by current land user to
itis/her sonsfheirs? if the landownor digs, will the contract be respected by the landowners heirs? Under what
conditions would the contract be revoked?

* Management of the social relations linking the two parties invelved in the contract: are Lhere dawses in the con-
tract, either explict or implicit which imply obligations between the twe parties?

= Are there lInked contracts or expectations associated with this contract, such as that the borrower will provide
labour to the landowner? I1s the barrower able to turn to the landowner for ledging, or loans in case of diffi-
culty?

* How was the contract set up? |s it written or aral? Was it concluded in the presence of witnesses? Are all the tarms
and conditions clearly laid out, or are there many aspects which are left quite fluid? What security does pither
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side of the contract feel concerning their rights? :

= How tonk the initrative to cstablish the contract? and why was this particular partner chosen?

= Was this contract and its torms what the land lenderfborrower was secking, or did they have to negotiate and
campromise? What was involved in the negotiation process?

| Econamic aspects of the contract on management of the plot

« Area of land, inputs vsed {kind, amount).

* Value of factors used, whether through purchase on the market or estimated value where markets weak or nan-
existent for a particular input.

| * Output: quantity, quality, value at sale

Choice of contract

Why did either the land owner, or borrower choose to get imvolved in this kind of institutional arrangement? What

does e contracl offer in terms of;

« Avress Lo one or several inputs - land, lakour, credit, equipment, Management. ..

v Arcess Lo markels; asource of incomefsubsistence

* Means to spread risk; way of developing and exlending a network of people dependenl on the land owner, ex-
ErCIsing patronage,

= How much room for manoeuvre did eilther parly have during the negaliation of the contract? Could one side
say effectively "take it or leave ("7

' How has the contract been carried out in practice?

Have there boon problems with the cantradt, and how have these been resolved? Have there baen issues coming
up which were nat identified at the start and which had to be dealt with? How have relations hetween the two
partics changed over the course of the contract? :

Combining contracts

The sharccrepperiland barrower may alse be a landowner and It out land to cihers. Ask both parties ahaut the
other cantracts in which they arc involved, as land borrowers, or lenders. How large ane the various fiefds being
rented out, or borrowed, and in comparison with total holding size?

Evaination of contracts

+ What are seen to be the particular advantages and difficulties associaied with the different forms of tottrac?

* What do the parties say about institutional arrangements which are not currently pradtised in this stte [cg.

" where, lor example, sharecropping does rot occur, what do parties say about this kind of arrangement and why
it doesn't happen?).

* |[low does the contrack affect the way that Jand is used and managed, according to the parties?

* What are the land user’s views regarding changes underway in the kind of contractsfinstitutional arrangcmu:;nts
threugh which people can gain access to land?

« What do the parties consider to be the effects of this kind uf arrangernent on questions of equity, and security
ol acvess to land?

Analvs'is and provisional interpretation of the information

A descriplion of progress in gathering inlormiation on Lhe poinls oullined sbove in sections 1, 2 & 3 s particularly
imporlant or the interimn report Lo be prepared lor the end of June 1999, The pravisional raporl due in Novem -
ber 1994 will nead 1o reporl such lindings in detail, and presenl a provisional analysis ol issues oullined below.

a. sigiifican ce in gualitative and guanlilabve erms ol Lhe different kinds of institutional arrangement for the local
production system and pattern of social refations

b, Analysis of contracts

- Ariglysis of the Deliaviour of the differant garties & the comtract. Try ma axplaie their befiavivur ang siraiegies
o the hasis of what they have told you, andfor what you consider i be an interpretation of their inlerests and
strategy,
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« Analyse the terms of the arrangement. Can you explain why the terms are as they are? [s this due 1o lacal agro-
narmic, technical, socal, political, economic factors?

+ Analyse the level of insecurity faced by the different partics to these contracts. By what means dothe different
actors try to make their rights more secare? Can the borrower gain firmer rights over a period of 1tme? What
reliance is there on witnesses or administrative authorities to guarantee rights of each side under the contract?
Are levels of security associated with these differing contracts undergoing change?

= Analyse how dispetes related to these contracts are dealt with and by whomfwhich structure?

= Can you explain how and why such institutional armngements for gaining access to land are changing ovor time,
and whal seem Lo be important facters inatfecting the direction of such changes? Such changes might include:

= changes in the relative importance in different ways of gaining access to resources, their relative importance in
comparisan with other means of gaining atcess to land {inheritance, dearance, purchase, etc).

= appearance of new kinds ol arrangemenl,

= use of well-known arrangements in new contexts: far example involving actors rot previously involved, or for
new crops (a5 where for example a svstem formery used undguely lor a cash crop then becomes extended to
cover a fond crop),

« changos in the terms of the arrangement {share of crop going Lo the different parties, or methods to guaran-
tee security for the different parties, restrictions on the Borrewer, vse of wrillen decuments ko back-up arrange-
ments..J.

* How do such changes in the form and torms of these arrangements affect the different partes, and wilth what
ettect? For example, are fand borrowers becoming more secure? O are land owners inoan incoreasingly strang
pusition to dictate the terms on which people can borrow their land?

£. ldenlify and describe the main stakeholder groups invalved in these various institutionak arrangements, their
relations and how these are changing

Can you say anything about how you might expect things to change over the next few years? Pay particular at-
tention 1o, for example, Lhe pusition faced by the younger generation, both as landowners who let ot their land,
and those who need 1¢ seek land Lo farm from others,

d. Imphications of these arrangemenls and siakeholder behaviour in relation to the main issues and resources at
stake in the local production system

For cxample, what impacts on security by which land 15 held, and access is assured? Questions of equity, of effi-
ciency regarding land use and investment in making land more pruduttwe nature of relations between differ-
citt actars, degroe of harmany and social cohesion,

e. Implications of how these arrangements are changing for the lecal production system.

f. Implications and analysis of these institutional arrangements for national polides concerning agricirltural de-
veloprnent, land tenure and administration, other areas of macro-palicy

- What eftects have there been from changes to legislation, public policy, or major economic changes (e.g. de-
valuatien) on institutional arrangements far gaining aceess to kand?

- What are the implications for public policy measures, and the natipnal land tenure debate maore specifically of
these institutional arrngements? How might they be better understood and taken into account in broader policy
debates?
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