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Preface
Negoftiating roles for forest management:
canstraints and opporfunities

An analysis of the evalution of
approaches o forost management in
Africa over Toocent decades shows that
we have passed through bwo main
phases and ate now entering a third:

The technocratic erc:
mancagement far the forest and
against the people

[ to the early seventies, priority was
given t the trees at the expense of the
pecple who use them. Tt was thought
that enhanced technical capadity in
forest management wwould be sufficient
to guaranter thetr rencwal for the good
of the nation. Programmes aimed at
developing copacity primarily
concerned tochnical matters and were
intended for government staff.

However, over the years, significant
failures of “top<lown” intiatives,
driven solely by technical considerations
and from the top led to the realisation
that bad forest management was not
e to Jack of techinical zkills alone.

The paricipation era: forest
management for and by the
people

The flaws of the technacratic approach
have ed to the pursuit of the coneept
and practice of participetion, 35 8 means
10 ensure that loczl people’s interests
and needs are taken into acoount in the
decisions concerning the fate of forests,
Farticipation graduaily became a sine
iqua aor condition for suecess of forastry
initiatives in rural areas. It has been

pelitically incorrect ko criticise the
conecpt and it invariably constitutes a
roquiremnent for securing denor suppost.

However, in recent years,
*participation” has proven difficult to
implement when it means going beyond
mere consultation and achisving active
involvement of Forest users in deoision
making, Reasons for this inchode:

+ active participation implies a process
of social transformation. As such, it
requires commitment and fexitility
over long periods and does not
always fit target-orient=d agendas; be
they by governments alone ar with
the support of donors;

» participation is aflen seen as an
increase of responsibility given to
Iocal people, bt without a
corresponding increase in their Tights
and access to benefits. As such,
participation actually becomes a
burden and is usually refused or
passively accepted;

* somewhat paradoxically, the pressire
for participation {from donars and
MGOs) has led to attempts to
appllying it mechanistically, a little
like Mlueprints. This contradicts one of
the original aims of participation, ie.
that it should be adapted bo logal
CONtoxts;

+ participation alsoc requires Togistical
rmeans for advisors (technicians, NGO
staff) to be it elose contact with rural
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dwellers. Such means are aftag
Iacking in rural areas.

Even when successful partivipation is
achieved, the sustainability of the new
framework for decision-making is often
doutbtful, for several reasons:

* “success staries” often appear with
donor-support but withottt the need
for commdtment on the part of
government authorites;

* “participation” has tended ta focus on
the use of resources by people. It has
more sgldom dealt with institutiona)
participation, Le. collaboration
betwean all the interest groups.

As 2 result, participation has been
mostly accepted so long as it does not
disturb existing power structures, Often
Ehis means its restriction to project
frameworks; which have a Lmited
Lifespan; and whete less powerful are
called upon ta share decision-inaking.

The emergence of palitical
negoliation: foerest managemant
with the pecple and other actors
It is increasingly apparent that
participation is often limited in scope
and faces extreme difficulties in scaling
up beyond jocal level.

What has been missing in both the
technocratic and the participatory
“eras” is the recognition of the highly
pulitical chargeter of forest management,
even at local level. The need for a social
definition of forest management has
been proven by the experience with
participation. Eut this requires
negotiations between institutions whici
reprasent all existing interest proups,

U

and especiaily the weaker ones. Hence,
the implementation of participatory -
forest inanagement needs to be politicaly
negotinted. Thus, participation should be
accompanied by the development of
mechantsms which allow for the
negotiation of stakeholders’ roles. This
implies changes in existing power
structures.

To achieve a constmctive negotiatian
Frocess, capacity needs are more
institutional than technical. They can be
divided into twa categories:

v capacity for negotiation itself, such as
empowerment of the wealkest
stakeholder(s), which may involve
literacy, provision of information, and
other activities velated to the concept
of training for transformation;

* at a later skage, capacities for
stistaining roles, such as-acconntability
and reprosentativeness of locai
governance, leadership, and economic
resilience.

The highly political nature of these
izgues explains why they have been
Poordy dealt with in the development
arena, despite the fact that they often
constibizte the major constraints to
sustainable forest management,
Ancther difficulty concerns the
vagueness assqciabed to the term “roles”,
One can try to overcome this weakness
by defining stakeholders’ roles via their
respective rights, responsibilitics, refurns
frost forest resources and relationships (fe.
their “4Rs”). Stakeholders” “4Rs” are
often unbalaneed, a situation which
often impairs adequate negotiation and
leads o forest decline.




Fapers 6,789 and 10 in this Forest
Farticipation Series illustrate different
canstraints created by imbalances in
stakeholders” roles; but al=o how these
can evolve towards forms of
cullaboration swhich are conducive to
mere Sustainable management of the
forest.

Samuel Egbe (paper No. 6) provides an
overview af the histerical evalation of
forest temure and access to forest
rasourees in Cameroon,

Matural resourcs terare and access
policies in Cameroon have, since the
colomal petiod, generslly ignored the
existence of loral populations, done
Little to strengthen the ability of peasants
and their institutions to cope with the
blunt nationalisation of the resources
upon which their lives are Inextricably
linked. This unitateral uwsurpation and
top-down approach-not only
undermined traditional instimtions, bot
demotivated many Toral people whose
energies could have been mobilised in
the management efiort.

The author argues that state control and
ownership of nabural resources has not
ensured rabonal mahagement nor
brought about rapid social and
economic development. Lack of social
legitimacy of ﬁ::rE_sl: repulations and
policies is considered to be & matn
reason for such failures.

The thrust of this papet is thercfore to
examine past experience, and entify
constraints and oppottunities, in an
attempt to engender & more indigenoos
TEROUrCE tenure system in Cameroon.

The paper by Janas Ibo and Ene
Léonard {No. /) presents a historical
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an::-l’i}r'sis of developments in policy and
social practice relating to forest
management and conservation, against
tha economic and social transformations
undergona by the Ivery Coast since the
bogioming of the century. In particular; it
seeks ko assess the mosk recent
cxperiments aimed at involving small
farmers in the implementakion of
rehabilitation programmes, based on
two examples, This a rare example in
sub-Saharan Africa, where the state
officially tackles the issue of
encroachment of the forest by farmers,
in contrast to the usmnal ‘“Inisse:z-fnfre”
altitode in other African counkries. Yet,
it does so By means of a strategy aimed
at actually excluding farmers from
commercial vuse of the forest resources,
howover in a “participatory” manner.
The Tast park of the paper discusses
possible means o Improve this strategy.

In paper No & Alain Pénelon discusses-
a sbudy carricd ouk in two foresk
corninyunitics in Bastern-Cameroon. The
skudy had two-fold objectives: ta
analyse how roles in land and forest
resource gllocation are defined at village
level, and o what extent the provisions
on community forestry of the 1994
Forestry Law are apphlicable at local
level.

The author describes nine steps nsed in
the compietion of the study, Tk concerns
land differentiation in terms of vze and
aoress aceording to the distance from
the village and major problemns in the

- implementation of the New Forestry

Law c‘tmn:eming cummunit}f fﬂrestr}ﬁ. 1.8,
costs, tedions characker of the
procedure, ate,

The paper finishes with some proposals
to improve the existing Law and other
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regulations which affoct local
communities’ involvement in forest
nanagernent.

Liz Wily's papar {Ne. 9) illustrates how
a facilitating rode by gavernment has
allowed interesting community-based
injtiatives to take place in the miombo
forest of Tanzania. It describes how, in a
sitnation of severe degradation of the
forest cover, two communities Lave met
the challenge of achieving sustained,
effective control of the use of the forest
TESOUITE In 3 very cost-effective way
This was made possible because they
were given appropriate rights and
accass bo benefits to effectively assume
their respansibilities as forest managers.
In her discussion, the author points to
some very interesting generic lessons
that may be drawn ot from these
examples,

Finally, Olivier Dubnis’ paper (Mo, 10)
attempls to provide a synthesis of recent
literature - both Anglophone and
Francophone - about rights to land and
forests in sub-Baharan Africa. These are
at the heart of the debate on sustainable
land use in this Regian, because the
dualistic situation whaere formal and
customary rules co-exist creatos oftan
confusion and tensions, vwhich resalt in
quasi Open access to forest resourtes .

v

Folicies aimed at improving tenure
security have generally failed and
teinforced existing power structures, as
they only look at the spatial dimension
of sacurily, contrasting with the more
social aspects of rights built into
customary rulas. Initiatives such as
formal 6tling of land en the one hand;
and codifieation and formalisation of
customary rales on the other hand, have
so far not lived up to thelr expectations.
The atithor discusses more recent
experiments and proposals aiined at
Bridging the gap between customary
and formal rules. These concern
adaptive legislation, enabling
institutional frameworks and ways to
convey information to stakeholders.
Such actions are juat in their infancy and
are likely to be difficult to implement, as
they threaten to destabilizea powear
stroctures, Hence the nead to allow for
experimentabion , conbtavus lesrning,
and building confidence for these
attempts to materialise in efficient
policies.

Olivier Dubois,

Forestry & Land Use Programme,
International Institute for Envirenment
and Drevelapment

Jure 1997, Lorudor
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Sustainable Forestry - Getting
fhe Roles Right

There 1s & growing consensis amongst
key forest decision-makers in Africa
about what is needed to make the
transition to a more sustainable forestry
that will ensure the security of forast
poods and services at househald,
national and global levels, This
transiton may ¢over one or more of
several dimensicons:

* from a tmber {oeus to multiple goods
and services

» from little management to informed
management

+ from exploiting forests as a free or
cheap resource, to harturing forests as
assefs of multiple values

+ from domitabion by government (o an
organised, participatory approach
reconciling different interests

Thrse transitions have never begn
achisved tn one dramatic
transformation. Thoy are likely to
involve an iterative process of
continuous improvement. The process
wonkd require actan, not by
governments alone, it alse by ihe
market and civil society as a whole.

This, in turn, tz likely to require changes
in stakeholders’ respective roles in forest
resouree utilisation and management
{Upton and EBass, 1995). If one defines
Forest stakeholders” rales by their
respechive rights, responsibilities,
returns from Ehe resouree, and
relationships, it appears that there has
Cften been an imbalance between these
attributes {Aluma 2t al, 19%a);

The Shte

+ has too many responsibilities relative
to its mreans

* usually has ownership rights over
foresk yesources

+ receives aften inadequalte returns from
farest resqurce nsc

* relationships with the local
communities and the private sector
usually depend on laocal, often covert
arrangements, Mutual distrust is
common amangst these stakeholders.

The private scctor

* is Ziven concession rights to exploit
the forest

* is not respansible for the long term
ohjectives of tho forest, i.e. those
related to forest as a public good -
although it has some means to manage
Ehe resource

# the level of rennns is not clear and
ponstitutes a controversial issne. The
private sector claims it is low, other
stakeholders believe it is high,
especially when compared to the price
paid for the right to exploit the resource

* relationships with local communities
are often opporhunistic

Lacal communitics

+ usually have no ot few formal
res ponsibilities

* have no significant official rights
besides user rights. Customary rights
are aften more impartant than fermal
rules

« need permits to ohtain tangible Teturns
froun the forest resources; such returns
are nsually small.

Thizs situation creates an imbalance in




power relationships and conflicts of
interasts, which, in turn, makes it
difficult to achieve good relationships
between stakeholders and clarity
coneerning their roles,

The issue of rights aver tha ownership
and use of forest resources is at the heart
af the debate concerning role changes in
forest imanagement in the tropics, Le:

* The need to recognise the original
land clahms of indigencus peaple
underpin Principle 22 of the Rio
Declaration,

* The right to full ownership by
indigenous people is still &
vontenfious fssae.

* It is increasingly acknowledged that
more responsibilities withowt more
rights and access bo benefits actsally
result in & burden,

* A significant gap exists batween the
poitcy legislation and swhat actually
happens at the field level,

* There is a need to recancile cu stormary
and formal {‘'modern? law.

= There is a significant lack of
Informatian, espectally at the locall
community level, an formal existing
rights over fores! 1esourees. This
raiscs the issue of how to convey the
necegsary information to stakeholders
n a timely, user-friendly and cost-
cffective way

The discrepancy belween formal
regulations and local practice {usuaily
based on indigenous norms) ts a
cOmmen reality in tural sub-Saharan
Afriva. Severa] Afrfcan governments
(e.g. Camercon, Kenya, Uganda and
Tanzania} formally recognise the valus

Forest Pardicipafion Seties 5wt ieg i

of indigencus rules. However, such
IECopnition is often not translated inko
practice, largely because the conflicting
parties must first agree to use indigenous
normns before being able to officiaily
resort to ther,

This inconsistency between de fure
{supported by law) and de fircto
(supported by common practice) rights
leads to what Lekanne dit Deprez and
Wietsam (1993} call the ‘plariform fegal
siiuniion” wiersby,

* the local traditional authorities resort ko
customary legal systems because the
State 15 not reliable. Howsver, they
cannot fully exert their power on
resources (land and trees) that “do not
belong to them” under formal law;

* the State [acks the means to enforee its
policies and regulations over vast
tracks of resources:

* the private sector {2z, logging
comcossionaires i Central Africa and
woodfuel colleckors in West and
Southern Africat often ktakos advania EE
of the confusion and pays an
underpriced valiie to obtain nsufroct
rights over forest poods,

Such a confusing situation leads to “guasi
opei-qecess” farest resources, which, many
conkend, is a major cause for their
depletion,

This paper attempts to shed some light on
current issves and possible ways forward
in iT¥ing to recancile customary rules and
tormal regulations, as a condition for
achieving a balance of stakeholders’
rights that is more conducive to sound
use of natural resources in Africa,

EIn 4his document, “lecal” refars o tho aciara Who inderace with g glke-specific resouroe, and not i the arigins af

the actors thomaelyes,

——— 2
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African Tenure - Myths and Realities

Some preliminaries

Tenure regimes are defined by Shepherd
et al (1995) as “sociafly defined rules for
access fo recotarces and vules for resurrce
se that deffue people’s rights and
resporsibilitics in relafion Lo resmirces’,
D to their social character, tenure
regimes vary aver Hine and space,
depending on social, ecanomic and
political arrangements, and are
embedded in cubtural backgrounds.
They reflect power relationships
between different stakeholders.
Conversely, outside rural areas of
Africa, tenure security is ofien equatad
only with ownership, hence control.
These contradictory views have led to
much misunderstanding and
ineHiciency in land and forest
management, '

Thus it is important to clarify the
concept of tenure security, as it is
interpreted in different ways by
different stakeholders. Governmont and
internativnal bodies vsually associate
tenure security with ks spatial aspects;
whereas the customary view relates it
mare o securing social relationships.
Consequently, any peficy which atiompiz
fo fncrease tenure securtity in Africa shondd
depelop mechanisms that not only validate
tennrial righis accovding to fovmel law, bul
Alse pilow for soctal velidation mud
clavification as te Hheir socie-pelitical
implicetions (Chauvean, 1996).

A prowing body of cvidonee shows that
the relatiopship befiver begure seonrity
ard a more efficient and sustaineble use of

the resources is nof always straighdforward
{Dubpis, 1994; Platkeaw, 1994), In face,
many cbservors agree Ehat usufrict or
management rights may oftest be more
Impurtant than owonership, sn loug as
confidemcs i fulure access and wtifaal
recogrtion exist, Indead, pranting rights
to individuals or groups that lack the
means and knowledge to manage and
defend them is nsnally
counterproductive.

A pragmatic way to laok at property
rights iz in the contintmt approack,
whereby relatfve access to the resource
diskinguishes private from common
property, as underlined by
Wesserschmidt et al (71903):

“If we piew prisete and conmon properts on
A crpthun, private properly falls af ong
eid, defined by the st delimited rules of
nocess apd the most vestrickive rights of wse,
Cownton property takes up the rest of the
contiaim, with fhe conmnons of n whole
conisinidy at the far end ond contmunal
comions aad government rescrve falling
sumeitthere in betoeen.”

An advantage of the continuum
approach is that it accommaodates the
notion that common propetty regimes
(CPRs) can encompess shared private
property (McKean and Ostrom, 1995).
Under such systems, resources are not
divided inta pieces, Holders of such
riglts have to abide by some
obligations, common fo all holders of
land iu the commmnal area.

There is intonse debate ovar the pros
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Table T: Some Myths and Realities about Common Property Regimes

MYTH

REALITY

Indiviciual galn provides a strenger
méAvationinon communa gaod
andd, Qs o result. CPRs are ovear
exploitod,

Ercilvldural survilval and securlty, both Interms of
morerid rasourcas and saclal ifentliy, s
dependant SN community survival, partlculoy
within o harsl snvitcnment,

A5 O rasourcs bacomas Mol
velluable and/ar thera |t Incracged
pPressure o use that rasoures, sver
expzlofiation and a cycls eading to
dagradatlen 5 Inevitabls,

It ncracsad prassdre on CPRs comes frorm within
The soclaty ot tha gl resource users. they
will evalva rasponsas to monoge it, Howaver, if [
comes fiom mara poveerful autsiders, GER
arganizotional riles wil ba [gnoted and/ar will
need suppart to adapt on time,

LPRs ae Tmpure’ publlc goods

(whara one persan’s use subtracts

from the use of athers). This

subfreectabiifty works In two woys;

s firstly ary User of the commons
subitracts from o fow of banefis
ta anothar; and

« sACONAlY, cumulotive Usa by
Increasing numbiars will evastudily
lsad 1o o reductlon In the prod-
uctive copacliy of tha resource.

N reclity, CPE managarnent decldons are
constanfly token ond enforced, Free riders” ara
Aulckly sanctioned, It s imporrant ta
geknowladde the Inferdependancea of
cammundiles which memapge CPRS,

Comimen praperty 15 on lnefickent
way ta manage resourcss. alm.

SUch systams rarely maximlse
praduction.

COMMon Prepery manogameant 15 tha most
eficlent woy of managing carioin resources, for
grom e rndetands with Imiten, secsanal woter
SOLTCEE,

Moxmising production s not always Lssrs rmaln
reciicing. of spraading rlsks 1s ofien important,
togeiher with tha presence of o sofety nat In
timas of hordship.

souree: Shepherd at al, 1995

and cons of CPRs. To provide some
clarification, myths and renlities
surrounding CPR are summarised in
Takle 1.

The CPR approach recognises four
categories of property rights: private,
COMMOn, state, and open avcess {ie. no
property vights), Lymeh {1992), however,
reckons that this categorisation contains
two major faws:

— q

* it creates confusion between private
and individual ownership;

* it viraally requires disentangling
individual and group rights for
recofnition in community-baged
systelns.

He therefore provides a simplified way to
analyse kenure: he distingurishes only twa
types of rights, i.e public’ or state ownad
and “private’, referring to rights held by




This leads to four possible combinations: .
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inatvicfiLal SrouUr
Eriviafe g, titled land 8.4, ancestral domalns
Fubifc e, laases on incdhvicuc) 2, 1. CoMmmundl [easss
torming of woodlot porcals

nonestabe entities, whether individeals
OF Croups.

Although rural dwellers wsually see
trees as part of their farm land, it is
oftan convenient to separate land temurs
from tree tenure, as it allows for a better

perception of the reality?, Land and tree

tenure are examined separately in the
follewing sections.

Tree fenure®
The concept of tree tenure, as opposeacd

ta land tepure, has gained momeantam
in the last decade. This stems from the
increasingly acknowladged cbservation
that the relation between thess twao
concepts is usually complex, given that
rights to frees can be multiple and
separable from land. Henre, there is for
examiple 1o stratghiforioard refationsiip
Between security on Inud and free plenting
{Bruce and Fortmann, cited in IED/FD,
190643,

Fortmanm (1967) defines free fenure as ‘g
bundle of rights wihich may be held by
different people nt different times’. She
distingnishes four major categories of
tree termare righta:

* the right to plamt
* the right to use
¢ the right of disposal.

The tight of disposal encompasses
notably Ehe rights for stakeholders -
especially local communities - to decide
that forest rezources will not e
commercialised. This right is often
averlooked in the analysis of
community forestry activities, despite its
importance {Kibok, 1%55), '

F.ights ti trees may mpstitute a
powerful development taol (Bruce,
195397

* 35 a security for loans, where
mdividual rights to land are weak

* 35 an incentive for disadvantaged
classes of individuals, e.g. womean
whocan only have access to land
rights through their husbands

* as incentive and security wherz
nationalisation of land may have
lessened farmer motivation for
planting trees.

Fortmann (1985) discerns three sety of
factors that influence rights over trees:

{f) The nabure uf the free: tree benure

= thevight to pios or inherit

regimes are wory variable. They may

? Indevd, the two types of rights are often very distinet in nalionzal leglzlatdone. For lnstance in Ghana, cutsido
ferest reserwes, tradltlonal authoritivs hold allodiat title 10 land on beball of the people, whereas rights tor

tionker trees are vested In ¢otbtal sovernment on behaldf of the teaditienal authotties (Sargent et al, 1584},
ATz section derlves mainly from Rarmaonn (1986)

&
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differentiate planted trees from wild
trees, or trees on private land from bress
on comman land. Distinction is often
based ¢n the principle that “Tabour creaies
rights” (Fortmann, 1985). In general, witd
or seff-sown Erees on common land are
colnmon property. Plarted trees belong
either to the planter or to the owner of
the land, [ some cases, wild trees
gTowing on private land belong o the
landowner.

(31) The nature of the user the distinction is
olten made betwesen subsistence and
camyiercial uses, Trees used for
subsistence are often free for use by all,
especially when they grow on
communal areas. Tn the case of
commereial use, the right may be
restricted to trees growing on the
sellar’s property; It may also be
forbidden, depending on the use.
Puelwuod can fall into both categories
and, where it has become scarce, rules
governing its use tend to be tightened

up.

(i) The nature of the land teonure system:
tree and land tenure affect each other:

* where land tenure is commnng! and
brae tenure is strong, the planter of a
trez gencrally owns that tres, This
very often characterises places where
shifting cultivation is the main
agriceliural aystem;

* in contrast, where privafe rights to land
are strong, rights to trees are more
correlated to jand rights, This favours
landaowners, at the expense of groups
with wealker Iand rights, e.g. tenants,
squatkers, pledgees, mortgagees, and
women. These groups have restricted
rights due ta the possibility of using

&

tree planting to claim permanent
tights on land.

In societies where women cannot own
land, their rights to trees may he
restricted. Thus, where kree planting
establishes a claim on Jand, women are
often forbiclden to plant trees. In other
instances, women’s rights to trees may
be related to residence and /or marriage.

Local arrangemarits ean sometimes
resuit in meltiple mwnership of trees, For
example, Leach (1988, cited in Bruce,
1959) explains how in the Halfs
Frovince of Sudan, products of date
trees are divided into three parts, 1/3
belonging ta the persan who planted
them, 1/3 to the one who owns the land
where they were planted and 1/3 to the
individual who watered them, This
systerm spreads the risk of enkire loss of
Erl:l]:h

Tree tenure systems may change over
time - ‘often in the direction of
privatisation as tree resources become
searce or cammercially valuable
(Millon, 1955, cited in Fortmann, 1985,

Hobley (1995} rightly stresses the
importancs of properly assessing who
are He wsers of tree resources and what are
Fheir respective rights, Proximity to the
forest and regularity of use are often key
determinants to define the type of forest
user, ie primary scecndary, et
However, the assossment may ba quite
different if the criterion used relates
more to the importance of forest goods
ahd services in people’s livelihoods,
This situation is often further
complicated by tha interference of
‘outsiders” to the local communities {eg.




miprants, civil servants, traders),
eventually leading ko the need for
negotiation processes over both time
and space to determine prevalence of
rights.

Colfer {1795) suggests six dimensions to
use in assessing the links between
people and forests, and along which
stakeholders can bre plaged:

* proxinuty to the forest

* dependency

+ local knowledge

+ forest/eulturne integration

+ power deficit (vis-a-vis other
stakeholders in deciding on the use of
forest resources).

She also proposes a simple scoring
technique that helps to differantiate
those people who only benefit, or fail to
benefit from the forest, from those who

have the capacity to act on the forest (ie.

the ackorsy.

In assessing tree tenure systoms, Broce
(198%) suggests warking frowt behuroiour
b ternre rather than the ather way
around. [ndeed, in starting to probe
issues such as whete newly married
couples should pet poles for their new
house, how far the source area is, and
whether it be vsed by other pecple, one
beging to ascertain people’s rights to
trees based on their use, This strategy
avoids using questions that contain too
many assumptions {e.g. who owns the
- land? Can this piece of land be =0ld?).

. & ogrowing body of exvidence shows that
wihere Mights fo Rarpest and sell free
products increrse, farwers tend fo pland
mowe ared harvest less Hhan expected
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(hayers and Kotey, 19596). However,
securing more rights for local favers
will probably often be resisted by lacal
government and traditional authorities
for some time, fuferim salutionre can be

proposed, such as recently in Ghana
(FD/UED, 1994}

* farmers can decide whether or not,
and when trees cught to be felled on
their parcels of land;

+ farmers can claim direct payment at
the time of felling, and better
compensation for felling damape;

+ farmers are involved in the issuance of
permits for the transportation of
timber.

[t is not only a question of change in tree
tenure however, as argued by Scoones
and Matosa (1993, noted in Mayers and
Kotey, 1996);

“The incentipes to manage resources, nuder
ey tennre setting, are cenlred on
mapagenent and institutional crpocities,
appropriate epabling frameworks and co-
tuamagentent bebween [ocal mud central
puihiorities, It & o quesiton of histitufions,
awd the strieture within whick they epevate
rather than the tinre and title themselves”

Land tenure

Following Hesseling and Ba {1284), lard
tetture refers t0 ‘relatons among
individuals and groups thet govern the
apprupriation aud nse of land’,

In mmost Tarat arcas of sub-Saharan
“Africa;overiaps biefween de jureand e
facto property rights to land blurs
distinctions betwesn private, state,
communal and open access tenute

7




situations, therchy limfting their use for
the development of policies and
strateyries. The definition of land tenure
regimes js still an unresclved and hotly
debated issue, as detnonstrated by the
oxistence of different systems of
categorisation,

Frivetde individudl land - does fille

really motter?

Some major intermational develapment
Players have been tking the stance that
the joint influenca of demographic and
market pressures will pradually evolve
towards more individualisation,
rosultitg in more formalisation of land
rights. This trend is assumed to bring
more security, better access to credit,
higher prices for land, eventually
leading to soeial peace, economic
‘efficiency’, political stability, and better
manzgement of natural resources,

However, systamabic data g support
such rafionale are crocially lacking, and
the World Bank itself adirits that nearly
all its rural titting schemes hawva
achigved ‘poor’ results (The Economist,
1993). Research in several Anglophone

and Francophane African countries (e.g.

Uganda, Sencgal, Somalia, Rwanda and
Ghana) has found that indigenous land
tenure systems are not as insecure g3
claimed (Bruce and Fortmarnn, 1993;
Theébaud, 1995} In places where
swidden-fallow agriculbare prevails,
registration may even bring mnore
insecurity and inequity {Boserup, 1965).

Forest Participttion Setles .5y,

The impacts of reglstration in sub-
Saharan Africa have been more vecently
critically assessed by Platteau (1994),
His main findings are synthesised in
Baox 1.

Platbean concludes thar

“African land arrangenwnts ov practices
heve evolved in a significant way under
pregsure of changing circumstances, yeb
retail sowns basic features of erstwhile
pngiitufions, pariicularly with recpect
modes of exchanging land: the nation of
land as 4 (frecly tradable) contmodisy
remiditis deeply alien for miost African

peaple’d

The broader notion of private good is
considered by some authors to he rather

Alien to communal societes like most

rural commumities in Africa {Le Roy,
1994a). What is considercd to be privato
by western observers may actually be
related to ‘external’ instititions that
modern law does not acknowledge®, The
distincHon between private and public
goods is therefore ofien blurred in rural
Africa (Karsenty, 1996b), despite the fact
that the rate of privatisation of property
15 gaining pace.

There gre nevertheless cases where title
can be an appropriate answer. In theory,
this oceurs when the costs of
registration {c.g, in protecting
boundaries) are cutweighed by its
benefits, which may not be financial
alone (Hobley, 1505),

*Howmaer, in sltuations of intenae Tand scarclty and lack of conditlons o irionsify egricylture, land zales tend

Lo Increase dramabical]y, even in the alsener of format

vegiilations. This 15 {luseated by the case of Bvwande in

the last decade (André and Plattosy, 1995 Ckoth-Ogendg, 1964),
*Hence the fraguant differences in opinion shaur nopotizon, necepatrimenialism ane tribalism used o deseriba

Abricen socket] e,

.
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Box i: Impaets of land registration in sub-Soharan Afrlea

f. On securjty of Fenure and Kifgalion

cosis

Heglstretlon aon orants rather than re-

duce uncartalrty and contlets over leind

rights. becouss:

= Thie confuslen that drises from the ce-
gxistanca ai two sats of lagaobfights of-
tan isads 1o the mimse of the law to
thelr dohvantage by the most clever
and powarful, 5ome other sections of
fhe populattor - espacially
marginallsed groups - thot raly on cus-
tomary law to clalm rlghts 3o land . are
offen denied recogntion of rlghts dur
Ingy the reglstration process.

« Costs of establizhing and operating
registecttion tre aften prohiblthve, ath
for the claimant and the concerned
stata agancy Moraover, weak admin-
lstratlve copabllidles entodl vary Yeng
tielaysin the comoletion ofregistiotion.
&3 aresult of thase constralrts, reglstra-
tlon ends up belng althar permanantly
Incomplate or absaleta upon fis com-
pletlon; thersby creating mors uncer-
taintles ord confileis,

2. On fand sales ond thaelr efacts on offf-
ciency of use
Freguancy of [Gnd soles has fmot In-
credsad thanks to fifling. except at the
Daglnning of the oroceass, and undler the
manlipulation by lacal @lltas. On the aup-
aly gida of the land maorket, this 5 cua 1o:
o |terfaranca of custamary res in the
markaeting machanlsms, Tradittamnal
contrel aften perslsts, aven whan land
Iz dufy regisfarad, This ralatas 1o the so-
cldl rale of [cind, ds o primory tactor of
wall-oeing. nsUrance and [ntegrailon;
o the amotlcnol oftachrment of most Af-
ican paeopia to thelr lond, fand soles
accUilng genarally undar caonditlons
of dlsirazs.

Ot fha damand slde, defmand for land
often arlses from non-economic Moiives,
E=I%

= for secidl ond polticdl advantaga:

+ 05 o relaflvasy safe invastment and g
good pravection agalnst InActlan for
people wlth regulad Incomes;

+ 005 d maans to pravide [and 1o futura
genarction: of the faril Under such ol
curmstarces.aobsentea owneEnp iz fa-
guant whare lgnd morkets exlst,
Tharafars, lkand salas cdn seldom be
mssociated with more enirepranaur ol
usa of the land.

3. On credit ond invesiment

Cplnlons saem to canvearge on the foct
that tiflinn hos negligible eftacts on
stmcliholdars” occess to credlit, On the
supply side of the cradit morkat, this
stams fom:

= thalack of rellablihy ovtitled land Ik the
wlew of thonaylanders, dug to difficulfles
to foreciose it [0 cose of default (sas
obove fha reasons why peopls pur
chase land). Inaffective judiclol systarm
(thls con e worsenad by populdr ap-
postlon, s.g. It tiHing and tha conse-
Ouent resnuffiing «re consldersd
custornarlly lealtl mare);

+ the usual strategy of credlf Insfhutlons.
which qre rejlctant fo handbke small
lecang in ordar fo cut odministeative
COES.

0 the demdnd sida of tha cradit markat,

thara ans sgvearal consralnts to atractive

Irestrient tThat ars oot relatad to tapurs,

la.

« lack of aocess ta techhalogy: Infrazhiuc-
ture, markats, all facians conduche fo
intensificatian of agrlclltura:

« taxotion &f vislihle wekkh;

« ladlousy anche part of the villogs allfes
and pears,

Source: Flatrecs, 1094




Titling is likely to be more feasible in
special circumatances, e wiers
indigenous rules are weak, such as in
new settlemeant areas, or where they
have been aroded. However, aven in
those cases, titling daes not have to be
limited to individuals. In the case of
farm tand, demand for titling often
results from the sense ELak it may be the
most efficient protection against
veallocation by the State {Bruce, 1993).

As regards forests, tithing is virtually
wiipnssible for individual propertics,
and pratection from oukside
encroachinent should be sought across
groups of people {Hebley, 1905).

A gradual increase in the demand for
privatisation of land in Africa,
particularly in the Sahel, has to be
acknowledged. It originates mainly
from urban-brased civil servants and
traders, and often concerns peri-urban
areas. However, more and more
farmers, especially in the Sshelian
region, demand some sort of
{ormalisation of land tenure, or as
Mathieu (1996) puts it ‘s paper
couniersigned Iy fhe Joond administration
authority’. However, even under such
circumgstances, exclusive cwnership
Tights such as title may not be the most
sujtable solution. [nfermediate settloments
might be more appropriate, so Iong as
they are officlally recognised by the
local administrative authority, These
include lease between communities and
individuals, and privrity rights defined
on an ad«hac basis (Hesseling and Ba,
1954; Lawry, 19433,

Ig
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Comrnunify-based systems -
building upon indigenous rules?
Local or comunmuity-based systems
typically refer to a multitude of ‘diserete,
leenlised systeris where useis hape
developed and are the members of
organisiativons responsible for managentut
af the resource” (Shepherd et al, 1995),
They include both individual and group
rights and, in our understanding, ar
usually associated with some kind of
indigenous control aver the access and
use af land and natural resources. The
main feature of community-based
systems 15 that “thefr legitinerey is drown
frons the commmnity i tohich they uparats
mud w0t from the netion stete iy which they
are located” {Lymch, 1992, According to
Lyneh's categorisation deseribed earlier
in this paper, such systems can
encompass both private and public
group types of temure,

Given the weak enforcement of state
regulations, recently maore and moTe
attanten has been given to indigenous
rules, as a possible alternative to
regudating the use and management of

natural resources in rural areas of
Afriea.

Some major features of these indigenous
Tules systems arve summarised in Box 2.

In summary, indigenous rmles offer
some potentisl rdoanfages in the
management of natural resorces:

= They are based on social status and
relationships, and are therefore likely
ta bring alboit a more effective and
cost-zffective control of local
regulations, through peer pressure;
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Box 2: Some features of indigenous land rights in sub-5aharan Aflrica

In corfeQstta tha exclugdve character of
titimg and sterta ragulations, bhcigenous
tenura ragimes in sUb-Eoharan Afrlcd
cre charpctansad by neluslve rualas,
bosed on soclal flas (Okoth-Ogenclo,
19260, Thase rulas link hghts to member-
shfp of o community Tha strongest ong
wiauld ba Talofed fo klrth, proo by fal
lowead by mariage and gdoption,
while thoes wihout ineage or ldnship
tles (2.0, migrants) afaln the waakasi
rights . &5 O soclol coneept, rights de-
frend qlsg an the ohsan-anca of narme,
coknowlacigamant ofthe communihy s
authorlty structures, dgequlstion oflins-
0 ge.ets. Rights con tharafora wary aver

e, according to mermbearshlp stahus -

and perathance af sosldl obllgations.

Within o given tenurlal structure anc
nder the influence of axternal stimul,
rlghts con changs gocordng fo the
followitig proacess (Okoth-Ogendo,
1926

« |n ths absanca of pressurg on land,
ey 15 the rule ond dll present and
future clalmz are occommodated;

» the next stage invalves a reduction
of lond s#es. Howevar tha qualify of
gocess ramaing the same;

« the thrd stage Implss tha areatlon of
new types of access rights. a.Q.fen-
dricles for e more marinal mem-
bers of thie communly:

v Lndar e prassure on land, some k-
cluslon rules appear goccass rlghts
maoy hecome suspendsd, both In
spacs ofnd fiimea for some more maor-
glnal membars, however with the pos-
Akzlty of reqoratlon o a loter phoss,
Hevertbeles, transgananaotional vights
are not ofiecied,

« Mnore severs nules of axclusion, such as
exprapriation emetge only Under se-.
vena condlitlon: of iond scarcliby linkad
1o soclal tarelons.

The process s not linear; [t may sven ba
oy chiodl Thas, Its durodlon connot e 5.
tlrriated,

Thls rocess helps fo llustrota anothsrim-
parterit fecitu of syt eans baged on cs-
omary rlghits (e, the Indllenabllity of
same [and and other natur)! resowrces
aJeh of forasts, ARl notoble fedture
of many custcmaory rights concearns the
tallaf thot nofural resourcas qre o kind
of gift of sotne sdparnotural agemt thet
|k after the peaple [t profecis.and wil
therafore supply the resourcas as neads
arlse. Conseguaenty. natural rezources
are offen percalved as mitless and man
|5 Mot pereslvad ds on dgent of ecatodgl-
cql change (Baland and Plgtteall, 19%46).

Thisstata of mind holds malcily b stuatlons
whans eptarnal prassures org waak. |t con
somatimes l@od to non consernvalive Use
cF naaral rasources (do Garlng, 1996).

It




* They are locally designed, hence
adapted w0 loral cantexts and
familiar to local Jwellers;

* Eeing based more on social criteria
than space, they are more inclusive
than formal regulations. They
therefore display a flexibility that
allows for the co-existence of
mulkiple rights an the same resource
a5 well as for adaptability to change.
This capacity to adapt should
nonetheless not be tomanticised. T
actually varies according to the
community concerned, and often
needs nutside support, especially
when local resources are under
SITONE EX0gEenous Pressures.

*+ Application of rules operatos
through the internalisation of well-
known principles rooted in
indigenous values. Henee
canciliation rather than punishment
usually sanctions conflicts (Traoré
and Lo, 1996).

However same major shorfeomings of
indigenons rales should not be
vverlocked:

* They often neglect the interests of
certain minorities and other socially
wealer groups, ey, herders, women;

= Being based on oral tradition and
collective memory and seldom with
transcripton of proceedings, they
tnay be challengod with time or as
power struchores and alliances
evolve (Traaré and Lo, 1996):

= Indigenous rules often lack
effectiveness when it comes to
solving conflicks betwesn
stakeholders who de not share the
same valucs, e.g. Iocal dwellers and
3 logping company; :

+ They depend a lot on the preferences
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of the traditional leaders, who can
sometimes not reprasent the interests
of their constituencies;

* Thay are embedded in indigenous
knowledge, which is not always
conducive to sustainable use of
resources, as indigenous beliefs
consider availability of resources to
depend more on irrational and divine
factars than scientific factors {de
Garine, T¥6). As an important
consequence, b extstence of indigerous
rules does unt guardantee sustainable Lo

Ho¥ titenagement of natural resonrces
{Daland and Flattean, 1004),

It is somatimes srgued that codification
of traditional rules would help their
recognition at governmental Jevel,
However, this task sesms almost
insurmonntable, given the complexity of
those roles. The utility of such an
exercise is also questionable, when the
geographical scope of application of
traditional rules is limited. Furthermaore,
in circumstancsy where costomary roles
have been codified, such as in the case
of the hMaliki law in northern Migaria,
Ehey may need to ba re-codified over
fime and due to local demand and
pressures (Mortimore, 1996). Such a
Frocess can be seen as equivalent to
absence of codification.

Farmalisntion, i.e, the enactment of
legislation to regulato customary rules ,
is sometimes claimed as another
possible mechanisin to avaid dualistic
tenure regimes. This would give a
prominant role to the Stake in
ehginegring the orjentation of
customary systoms, hence the possibility
Eo offset some of the their drawbacks.
However it bears several disadvantages
{Morbmore, 19963




1—

- NMumber 10

* Tha goveriunent assumes the right to conguming. The costs of mamntaining

detine the goals, and is not an the systemn should also be considered.
indcpendent party with respect to
natural respurce use A more pramising appraach ta build upon

® The complaxity and flexibility of indigenous norms to regirlake natural resontee
customary rules, as well as their use might be to develop mechanisms that'
inclusive character, are almost certain - officially recognise some indigenous rules,
to be overlooked but on an ad hoe basis, and taking into

* Organising tenure along ‘'modern’ accoutt the weaknesses mentioned above,
principles and using ‘modern’ tools Such an approach is currently being tried in

{i.e. Htles) is very expensive and timo- Madagascar and is supimarised in Box 3.

Box 3: Expanding the use of traditional rules e regulcte the use nnd
management of natural resources in Madagascar

I Micdoigoasear, 'Ofifg’ are community- rastoratlon of thelr cuthority vio newly-
[nspited by-lows which local declslon- Uil Instliuelons:
moking bhodles use for the benefi of the e [N ather coses the stote ond same MNGOs
communlty They date back to at laost the (2.5 WWF) uss tha "Ding” principles to
12th canduly, They concarn famdly [ssues Crecne new ones Thom sult finaln purposas,
bt also territorlol and secus ity mafters, TracEllonal lagders ara usad as concluds
such as coftle rustling. bush fres. and use to promete and anact such™Dina’ Thus
of Cerntgintress, farsuch machanlsms hove rean natably
'Olina” are always embedded in local used to ragulatae tree cutting, bush flies
vidlues and bellefs. and anca they dig and shlsing culthatlon,
agreed  upen by the fradfional  « morarecently, e’ bove been o clolly
authorities, dstarents ogoinst fneir Incorporotad In he new govermeant's
Infringements con toke worlous farms; stiote gy regarding the managemeant of
fires, tliual sacrifloss, and, In extreme nofurdl resourcss, which devolves many
cages, expulsion from the communify. rasponsibililes and rghts to local
TradiHanal ‘Sinoe” nemrmnally [gaore formal communltles,
low.os da also most local dwellars, Indeed.the use of "Dino’has proved d very
paod fool tor
Recanthy, there hove baen tentative « o and froinnabanal resource Usars of
movas o expand the uee of [eool the lacal level. s The ococaptrance &l o
‘o™ Dl Imvabsas tharmugh debcrtes onthea
= |nsame Instoneces locd "Ding that hove pras and cong of diffarent proctlees,
proven  operaflondl  dre  beihg srvdronrmanlal waluss, et e
expandadto distict.provincial.orevan = improva communication betwaen thea
reglonal  (evel, This process |5 Stote ard loeol cammunltles;
cumpearsems. sinca |t requires the = conirof the use of notural resaurces,
apareo] of Gl tradifional jeaders belng bosed on locdl wiluss and
concernad. and In some casss The Initlatad by local dweallars.

Source: [fbarimala, 19948 and Rozonoka, 19%456
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We have already menticned the
common co-existence of traditional and
farmal laws ko govern access and use af
land, which often result in the
permanent production of local,
temporary and praginatic compromisas.
In many cases - especiatly uneder harsh
ecelogical conditions such as in the
Sahel - the precariousness of such
hybrid arrangements tends to feopardise
considerate management of natural
resourees. Several abservers argue that
the changes necessary to avoid such
situations should be based on the
adaptation of indigencus tights to land
to modern circumstances,

Changes that allow for some
reconciliation with formal law have
been occurring in several parts of Africa,
for example

+ Shepherd et al {1995) cite the casc of
Ghana, where govornments have
exerted rights Eo trees, but the clan
Rystetn, supervised by Stopl Chiefs,
has continued to control the allocation
0f rights to N'TFPs and non-forested
land. Moreover, stools also receive a
share of tha rovalties from logging
{Juan, cited in Shepherd et al, 1995),

= In Botswang, “Iraditicnal chiefs havea
ceded their role of land atlocation to
Iand boards, units of the Iocal
government independent from both
ttibal authorities and elected district
councils. At the same time, chiefs
maintain a veto prerogative for land
baard allocation in their areas, as well

Forei Porficlpation Series: i:,7% 5oy -

as an overseer role regarding land
use” (Dia, 1990,

The: dyiranidc character of crveni
cusforiary rigles is emphasised by Bruce
(1993) who contends that, nowadays,
imprortant customary rales often tum
out to be only a generation old®.

However, the adaptability of castomary
tenurial rules to different circumstances,
though undeniable, is not evenly spread
amoeng local communities, It thorefore
often needs strengthening, with

assistance fiom oulside entdbes.

The role of the State - to what
extent can and should it reguiate
righis over land and resources?
In most African countries, contral of
forest land and assets by the State has
been introduced by bath colonial and
independent governments, often at the
cxpense of oustomaty rules’. In
principle, this implies a shift from locat
authority, and thetefore often traditional
leadership structures in Africa - to
national authority as guarantor of
public interest, It therefore lepitimates
the gowverninent’s role to control the use
of the resources. Howevet, state Tules -
aften inspired by Curopean forestry
cocdes - have revealed themselves
Irappropriate to local realitics, becanse
Ehey arer

* ton specific, focusing on technical and
cadastral aspects andd overlooking the

#Thus 1t is note appropriate to use the ierm | ndlgenous rather than Customery whan refetring to locelly drawn

tules.

* Rerwiver this iz not necessarily the epse i Anglophane West Africa, where the wlonial govertiients did not
Inwolwe themselves direct]y, by and Lerge, tn local tenurial maress, rather vzIng lodirect Tole by pagnlate these

(htort| e, TA9G}
1
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sacial and cultural dimension of
nakiral resource use;

= too exelnsive, being devised to cxclude
most individuals from the use of
forest products;

= 100 repressive, often being used as a

Ineans to punish villagers (Buttond,
1955)

The tension belwoen customary and
formal rules aver and rights has bean
further aggravated by the Jack of means
for the State to exert its statutory ole.
Too much control, without adequate
means to enforce regulations ends up
actually ‘killing' control {Weber, 1995).
As a tesudt, local dwellers tend to resort
o custornary rules to manage nakurat
resources. In reality, state and customary
regudations co-exist, creating a
confusing “pluriforst legal situation”
(Lekanne dit Deprez and Wiemsum,
1863}, Thus, there is oftan a situation of
‘guasi open access”to land and forosts,
which is regarded by many as one of, if
not the major canse of forest depletion,
especially where demographic pressure
causes fierce competitian over the
resouree and between different Jand
1uses {e.g. in the Sahel), Weber (1995)
claims Ehat the termination of this
situation should precede any action
candurive to hetter management of
forest resovrces,

This lwose situation in terns of rights
over land and its resources, further
compounded by the inadequate wages
paid o forestry sector stalf, has often
resulted in the prevalesnce of rovert
Artangements befweet stakeholders of the
focal level, e.g. roplacement of official
fines by bribes, or clientelism. Very

often, such deals suit both parties: on
the one hand, they complement the
forest agent’s insufficient salary; on the
ather hand, the briler can use the
resouree at a lower axpense by paying
lass than the official fees or fines'.

However, a concomitant result of
bribery and rentsesking is that the
imdividuals will sesk to access the
resource az guickly as possible, 5o as to
derive the best and most out of it befors
leaner times, changes in authorities, et
Thus, eonservation and long term
considerations are remote - if present at
all - in such users” rationales,
Furthermore, comuption introduces a
worrying equity problem. Access to
resources favours those who have more
wealth and political leverage.

This kind of rolationship between land
users and state authorities also '
cultivates distrust, which is not
particularly condurive to the goal -
currently pervading government
thetoric - of edllaborative apd
sustainable management of the
resourees. Finally, on a more maero-
ecotwmic level, corrption has been
shown to reduce donestic and foreign
investment (Sizay, 19977,

Such a troublesome picture Begs the
question of the extent (o which the State
should intervene in the regulation of
property rights. In the case of Africa,
this iz all the more relevant given that
sevaral observers claim the notion of
state itself is rather attificial® {Le Roy,
155963). This makes true Iegitimisation of
the State difffeult. Le Roy {1596z}
contonds that animist communities in

! See notably Buwowd {1998} and Melain (1992

*In two pospects: introduced by eclonlal states and as 2 uniylog bodx
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Africa reason in & more ‘functicnal’
fashion than Chriskian societies, in that
they are not soused to - and ofteny

distrust - outside and omnipotent hodies

stich as the State, One possible way to
unprove this poor recognition of the
Stake by citizens in Africa may liein the
combined yse of existing, recoynised Incal
argimrisations and governient bodies,

Based on emerging evidence from
Fakistah, Nepal and the Philippines,
Lymch {1992) suggests limmting stafe
interpention fo the formal delincation of
peritielers of comnunity-based Femiere
systeins, leaping the requlation of
pdividuel property Hehts io the
camitisnities thenteeloes, at lemst insofar as
Fribal and indigenous people are concerned.

In Africa, a similar approach is being
followed in Tanzania, where decisions
on land allacation and broader decisions
on land-use are made at village level.
More restrictions wsed to apply to forest
reserves, but recent changes in the
Tanzanian forest policy seem to have
addressed this anomaly (Shepherd,
1995,

Anathor example comes Froan the
Tmambra-Ivaka project in Madagascar
and 1§ described by Karsenty (1996b).
The project obtained permission from
the local administration to simplify the

Forest Porlicipation-$erias =i 2 ii i 5 -

procedure associated with registration
of communal land based an aerial
photographs. The customary
communal territory was then
delineated and demarcated on the
ground. The registration “title™ with
legat value was then given to the
fraditional leader, who could, in tum
deliver “internal titles” {without
formal value) to user groups ot
individuails. This has resulted in a
gradual reforestation of the area,

The efficiency of such an approach
results from both its application to
[oval actors” specific needs, and from
the combination of formal tosls and
locally kailored rules. However, this
approach dogs not discard the role of
stake forest officers as providers of
advice in the management of forest
resources™. In such cases it is also
important to establish mechanisms ko
guarantee the legitimacy of local
decision making bodies.

The specific cace of logging concessions
Africa

Pragmatic arrangements - including
colbusion - often alse aceur betwern
state agents and private logging
concessionaires. Some suggestions for
itnproving the fenure situation of

logging concessions are noved in Dox 4.

" The sieyation could be similat to what has been happandng for decdes in the agtleulural seclar, whih
ariension agents provide sastatanee in farm management sithout eomtrolling Lhe tenvirial vights of their

enstEtueICkE:.,

Id
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Box 4: Sorne possible ways to improve the tenure silugtion of logging

concessions in Africa

In rmost parts of Afled Igging enterprizes
are adlly assiopned wsufruct rights over
tracks of stote-ownacd forests in the form of
Conoessions, One Impartant choractenis-
o of logging In Afrlca g s selectiviiy,l.e.
Lsteally [ess thon 10 m2 (eaqubalent to ans
ar two ireas) per hectare gre horvested.
This efems both fom botanlool recsons -
o divarsliiad spacles compasition - ond
trade ralofed radsons - about 8J % of tha
Afrlcan timber exports ge 1o Europe,
whara the market demonds high guality
fimbear!!, This rasults In o form of logging -
‘craoming oif" (Ecrarmage In French) o
hign-giading - that undsiuses the ewsting
tinbar resource. Several measures ore cur-
remly elhg proposad - and sometimes
tested -to cvercome this stuation cno ox-
ploff moretreas per hectore, Those related
T laned rlghts incliude:

= PUifing aecwss dghits up for Bidaing or
Qquetan, as a mechanlsr ta adiust the
price of concasslons ta the reql value of
the resourea. Althowgh often proposad
by economists, this medsure has hesn
saldom used, parhaps for patronage
redsohs. On the oiher hand, the rlse of
tha rescurce prfce doas not necassarlly
lacid to conservoflonlst praclicas
(Batand and Hetteau, 1996,

« Langth of concessions: This |5 o conten-
tlous Issue. The hypothatical direct rela-
flonship batweean long-tarm
concessions and guallty of managa-
et hosbean disputed by sevenol ow
thars (Karsanty, 19050 CIRAD-Forat,
1992 Boland and Platteou, 15981, One
cption wolld betalink tha langth of tha

concasslon fo some condltlomallty 1n
mancgement guality, The Warld Bank
tuggests o siding” systarm an niflal
laase of T0 vaors wolld be groanted, wikh
o aucdting of the dtuctien after § yaars,
[¢ the result s postilve. o ten yaar sxdten-
g0on I8 granted, with re-examination aof-
ter byeaars, ond 50 on fKarsenty, 19956,
The process [z akin ta the [ssus and maln-
fenance ol cerified forast’ status by In-
dependant qudltos,

Relafing fhe opnual olfiowable cut o o
ceton area rerhe: than to o carfaln vol-
ume (ESE, 1994d). Undar such o systarm,
cancesHonalres would be ollowed 1o
sHpIGH only o given area™.curnlng o de-
fired perled, This would not enly eqsea
superyvlgian by the forestry sarvice, ot
wiould glso creata ncantheas for the for- |
ast manoparto explolt secondary spe.
clas' 2, Ghvan the current structure of -
damand In the Eurcpean market, this
Irelles seiling more tirmber on the do-
mastlc market ond pramoting secono-
oy specles abroad, Such a stratesyy hos
bean friad - seemingly with some suc-
e85 - im Cote d volre.

Solng beyvond the spacific caze of con-
casslons, CIRAD-Forsf (1993 suggests
Hraduaily defining rghts - which # cofls
‘caormmands’{ maitrizas’ In Frenchl - not
necaszarlly bosed an tarltodicl cone
capis, since, i feality, severol differert
Motz con co-exlst on the same parcel
of forast, Rather. nighfs would be detned
accarding to the circumstances and
rroodsm at stake, This dexdiity comes
claser tothe one that charocterlses more
raditlonal concepts of tenure ghts.

"' This speclficity must be assessed fn comparison b the sltvasion in ather fropleal regionz. Far instance, i south
edzt Arla, = pyerage volume axtracted amounts o mare than 39 m®, es & result of both the homegoneity of
dipterocarp farests and the local market, where there is a demand for all qualities of ehmber, This differntiation
may however currently be oving ground, due i the increasing proparton of lopging concesslons iy Africs that |
are being operated by Asfan EanALeErs, who use tha same methodz ae are weed in Asiz, their target markeat.

T ESE {1994} suggest the ares should comrespand o fhe ratio between Length of the contession and felling rycle.
¥Sucondary specied A18 spcles thar are usu sty Jeft 14 the forest due Lo the alsenes of outlets that provide profLs
griatar than the cosks of extraction.
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Reconciling Formal and Customary
Rights: Emerging Responses and
Possible Ways Forward

The right fo know

A significant lack of information of
stakeholders’ formal rights, at the forest
resouree level, prevails in many rural
areas of sub-Saharan Aftica. For many
vears, this neithor concermed nor
affectad local comimtities, mainly
becatise they only occasionally resorbed
to formal rales in theit daily lives.
Indeed, farmers” behavionr in relation to
ferre has been prinerily guided by o
complex set of wautual benefifs rules,
Adjustment to formal rules would very
often result in femporary ard pragmatic
srrangemertls with local authorities, with
all the patential negative impacts of
such deals on the resources.

More recently, and in the wake of
decentrslisation, there has been a greater
cancern on the part of both the legislator
and local communities, that the latter
should be more informed about their
new rights and duties - the assumption
being that they would become moro
involved in the management of natural
resources™. Diffefant mechanisms have
been tricd to address this concarn and
are described in the following sections.

More pardicipation of lecal
communities in the debote
This was one of the major objectives of

the national conference on
desertification in Mali and the Rural
Code in Niger at the beginning of the
"Mls. The idea was that more
involvement of the public in such
matters would, among other things,
help bricdge the gap betwecn formal
rules - usually set fram the top - and
people’s eancerns, However, i thesae
bwo cases, public debates were actually
dominated by local elite groups, with
litite participation from frmers,
herders, or fishermen (Hesseling and Ba,
1064},

Dissaminafion of formal rulas 1o
the local commurnity level

This has been attempted in several ways
in Francophone West Africa:

1 fudicial clinics: In several countries of
Wist Africa {e.g. Senegal and Niger)
and, more recently, in Camcroon,
judictal clinics {"cliniques juridicues’
in French) have been set tp, These
consist of groups of ‘para legal
experts™, backed up by a group of
lawyers, who organise consuitations
In villages and in local dialects. Thus
far, most of these organisations have
focused on family matters (marikai
tasues, children’s issues, etc}.
However, more recently, some of them
have agreed on the need to venture

" However, the logislator often sl wants power over the camimunitics, ie. copmunitles should be able & act

s effective slewatds o1 sorvants of the Stare,

' These are individuals that could nak or chese ok to Anish their degree fn Law:, byt have taken some courses

on the subject
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inta issmes related to naharal resparce
managemany,

rural dweflers of their ‘new’ rights
and responsibilities. This requires
cost-ef{ective mechanisms to provide
timely, user-friendiy, though not
distorted information. Some examples
on haw such issues have been tackled
in three African countries are
presented in Box 5.

2 Trersiation of elt (or part of) Tegel fexts:
in recent years, legal texts implying
preater involvement of local
communibies in hatural resonrce
managemcnt have proliferated, both
in Anpglophane Africa {e.g. Ghana ard
Zimbabwe) and Francophone Africa
{e.g. Miger, Camercon and Senegal).
Hence the need to properly inform,

Dizsemination of information on rights
and dubies should teke into account the
aften relatively low level of literacy of

Box &: Some examples of translation mechanisms used o disseminate
fegatl texds ot the local level.

s In Niget the Mew Ruial Codsa has been - oh the dissaminotion of legal hexts of

translotad In saveral locdl langudges
and disseminoted at tha |ocal layal,
Howeavar, there have Daan mony corm-
plalnts alzouf the guality of tha tropslo-
tlems, which offen seam fo distort the
arlginal varslon.fhis wedknsss probally
sferms ffom tha lack of Involvement of
lawyears, and the lock of feedback
checking mechonisms,

I Camercon.regulatlons perfalnlng to
cammundl orests have been trandafed
I ¢ lecal longuage, in the context of
the ruml develapthent slda of tha AP/
Dlrreke Project, Tha crigingl text,written
in French.wids firs franslated by o high-
schoot graduoteinta the iocal dolect.
The transicled text was then transdotad
oock fo French, This faedhack checking
machanlzm highlighted sswveral misinter-
pretatlons  which could thershy e cor-
ractad. This process has ovolded
distartion: ond haos greatly enhanced
the quallty of the inal pradust (Alaln
Panalon, 1998, pars camm.).

n Senagaol,the Low Depatment of the
Uridvarslty of Soint Louks hos been col-
IEarating Eor sarné fen yaars with ARED
- an MO spaciallsed In lifardey raining

vilage laval, Tha process involves sow-
etdl steps (Samba Tiaare, 1994, pors
wdwiny (13N

stap 1: chofca of fople according o s
petinsres to and racaeptivity by lecal
communitlses

stap 2: selaction of slghifconf texts per-
tolning to the toplc and documentoary
analyels af tha fople

step 3 lawyars simplify the arlging feedsin
Q way that con be understood by IR-
erdte ar pooily-educaiad indviduals

gtap 4 The grnplifled fexdt 3 submitted to
French spadking non-specialists who
dre oskad to exploln whot they hawe
undarstasd, This step checks whether
tha cortant of the leglslation has been
respactad inthe simplficallen proceass

step S:The s ed text |s thar fransated
Into a fecal diglect and d[ssemlnu’rer:l
by ARED gneclallsts.

Thes fanthe procass bios besn complated
far the Consituiion of Ssnegal (ranslated
I 3 languagest and the Matlanal Damaln
Law (ironslated in ona local diglect). The
tansiaiion of the New Forestry Code |5 1n
repcealicn,

I
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rural dwellers, It should be included in

sault funeticnal literacy programmes

and for use of other means of

coiumninicabdon, such as local radio

programimes, comedy, et

3 Lond tenure smwntkoring centres
["pbservatoires™ in Frepich)

In Mali, a land tenure monitoring centre
haz been recently set up. Ity mandate
inclodes (Gado, 1996);

= jdentification and interpretation of the
features of the land tenore situation and
explain the mechanisms at worl:;

= assistance t0 the implementation of

practival measures aimed at solving
conflhicts over land;

* setfing up of a database at the disposal
of users (c.g. farmer grganisations,
NGOs, public authorities, etch.

Asking the right questions
in assessing tenure

Lcal sitnations are very diverse,
suggesting many possible ways to
overcome tenurial problems. Also,
termarial changes are time consuming and
expensive to implement, 1t is therefore
cricial to properly assess the existing
situation, by asking the right questions.
Some questions are suggested in Dox &.

Box &: Quesiions to ask when assessing fenure systems

« Sacurily of tenure; What doss i mean for
local stakeholcers 7
5 titling necaessory? To whot extant da
dexible arangemeants pravide enough
canfidance In hancea security over axlat-
Ing Eand righis 7

» Jor whomn 7
Shoutd It concsm natlva Inhabltants, mi-
grants, wrmers, hajders, ete? There s a
naad for g propet stakeholdar anaolysls ot
thils stoge

v of whot kind ? .
Crnarshilp or usa rights? For how lang?
Transferoble or nos 7 What invastrments on
land shiould legiiimise securiry of tanuwra?

« ficw o Quorchtea it 7
Netferring to tagislatlon? Government
recegnltion of local rules? A combina-
tlon of bath? Who should be made -
courtabla?

« [3'common knowladge obouf tha lacol
tenie system coract?
Meed 10 assess what should ke consld-
ared cutdoted, due to contlnusus od-
apiation of local rulas, espacially In
rapldly changing contexts.

v Who s consfralned fin addifion o whm
g ftae corsiralnd )7

Thiswlll detarrmine the serlowsness of the
constiaint and the approptlatensss of
strategles to.dedl with §.

« I51his fenura constroinf o bofifeneck ?
Comparlzon with other constraints ara
necassory.n order to priorilss ocilon in
Baoth on efichant and cost effectivie wiy

« WNaot punpose of BUrD osas ars sarved by

fhe feoiure of fhe tenure system thar s
in guasflon?
The apparant comnstralnt may be on ana-
lng factar In another context. The fen-
iure may ba part of F rldk-ovoldanca
strateqy. Thare ks a neead to evoluate tha
frade-offs Invoheed In the remcval of the
Constrant, .

o Honw staffe [ {he constraint?

It may resolva lisalf over ime, Chonges
may qlrecdy be happening.

« {5 fhere o fon tenorial seluflon fo the
problam7?

Tha problam may ochually relcte mara
to.2.2.polcy of pro|ect canstralnts,thon
o tenurs.

» Finolly, arg fhere cpporunities posed by
the sfrucfure of the spsfem and its ngti-
fuflons, of which pallcy mokers couwd
fake qovontoge I planning chonge?

Source: Bruce; 1994 and Messeing and ba, 1954
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Flexible frameworks - ¢ on the one hand they provide security
and clarification of boundaries, two
resoulice mﬂ“'ﬂg&menf factors Hkely to reduce conflicts
rather than space + on the other hand, they may easily be
mﬂnﬂgemenf uged to shift back frotn the concept of

multiple use of resourcas to exchisive
use af space

* MOTEOVEL Mapping is & very
expensive operation, often nok
affordable by local communities, as
exemplified in the process of
allocation of a communal forest
within the AFl/Dimako project in
Cameroon (Pénelon, 1996), and finally

= they do not reflect the dynamic
character of tenurial regimes under
changing ronditions.

There is a growing body of information
that tends to favour a flexible approach
to rights to land and natural rescurces: it
argues that retfer than a fixved sef of rules,
rights should be defined on ¢ nmove ad-hoc
basis, through @ provess of cortinued
regolieiing as ecological, sucinl mud
econotic eondiffons charye (McLain et al,
1993), This is notably in line with
Karsenty’s {19%4a) idea of envisaging
natural resource managoment in terms
of possible co-existence of different
resource nses within the same area
rather than pust according to space,
which is based on the exclusive notion
of wones™, Le. wse fo the firs
cursideration, not geagraphtical area. Under
formal law, it tends to be the other way
around. In other words, deffattion of cleer
rights - and dutizs - over the resource could
prove move fmportant fan area owmership
issues, especially in the context of
cellaborative management. Karsenty
(1995a) and Pénalon (1996} go further by
dizcuzsing the pros and cons of formal
area delimitaticn and its corollary,

mapping, e

Several researchers and practitioners -
particularly from Francophone
countries - stress that such a consensial
made of resource allocation showld be .
accompanied by utedigtion processes and
contractual relationships betweer the major
stakefiniders’, In comparison with the
‘cahier des charges™, the eonfractual
approach offers flexibility in several
HSPEEtE:

* it can involve several parties
*+ it can dea] with “bunedles of rights”
= it can give temporal security, in that a

“This latter coneep seems particularly Inapproptlate io the casa of moklle rescnpcss, such as wldlifo or mttle,
o7 of desiquilibrl i ceasvstems, such as drylands, where climalic epizades change e resownes loaus.,
Furihermare, dellneat|ons such as the ones exlsting Lo mest of Francophooe Afrlca - betwesn pHuare forest
domain [*forBls clazafes or karéts domaniates’ in Frencly, | e, yndar strict condro] of fhe atate) and natlopna]
domain, {'domaine nalional’ . Frensh, i, belonging to the badenal vommunily, howevar represented by the
Frateld - 2 often confusing and misleading as rogards manzgement and policies under present conditions. For
instatice, 1 & eolntry such as Cole-d'[voire, |ogpers bave recently mosed [nta the paticoal demain, whaore
mosi remaining tmlbet |« present. Aninlerssting consequence of this trend La that Lt has feced logg Ing
GOIMPanics b negotiale with laca] frmers sonceming the use of forested land, withoul any State intarvenilon
30 fat. This i to be compared 10 the - rather contentious - lormal negotlation mechanizms mreated by the stete,
l.e, the well-known “Feasania - Forest Commissions” {'commisalong paysansforéts’ in Franch) (Karseaty
1984},

7See notably CiRAT-Fordt (19930, Karsenty (19951 and Webar (1995,

WA *cahler das charges’ 1 a list of obligatians of swo parties Invelved in a deat, however usually one-slded L
favaur af the concessionnalne, for forest operstions invely|og o] commanilies.
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contract can last as long as mutual
obligations are fulfilled
* it can be Eaflored to specific situations
= it can stipulate the obligation to link
to regional and national policies,

Tihe need for fexibility is forther
compounded by the fact that the elative
abundance of the resource at stake
influences the preference which local
users give to ane of another tenure
regime. As Camplbell et al {1996) arpue:

“The gremtest wmntfvation for incrensed
resourey femire winder population pressure
Is the desire to cecure preferential access i
circiitistances of reseurce inequality. A
coptiiinsty whick has better than noemge
COMI preperiy resenree endowwments will
have much to gwin from ar effecfve
commian properiy rectie.’

How to manage
Individualisation of
tenure righis?

The trend for individualisation of
tenumial rights in Afriea has already
been mentioned. In soveral arcas,
indigenous institubions - whers
dafferentiation was based on sacial
status - are increasingly being
supplanted by those more based on
wealth differenkation®.

Land sales are currently orewrring in
sevital parts of Africa in the sbsence of
offivial market mechanisms, such as
around capitals in the Sahel, and often
under severe conditions of distress, sach
as in Rwanda (André and Plattean,

Forest Paficipation Serigs: it 5

1¥96). In most such instances, however,
informal land markets tend to favaur
the wealthier and more powerfnl, This
inequitable Jand transaction requires
Eovernment intervention, at national
and /or sub-national Ievels, ko ensure
greater sockal equity in accessing land
titles,

However, individualization should not
be seen as necessarily associated with
titling, nor with the existence of formal
mechanisms 0 alienate land, As rogands
HEling, Lesotha, for example, has scen
the development of a relatively cheap,
alternative system of ocoupation
permits, passibly convertible into
formal lease rights (Lawery, 1993): for
instance, ah entrepraneurial farmer
purchases customary land rights (rom
an existing holder, Both parties then
approach the village chief and advise
him of the agreoment to ransfer the
customary right. A specific form is
issued to endorse such a dea), and it is
felt o provide sufficient security to the
buyar, This type of indigenous
allpeation is perceived neither as
inadequate nor as a disincentive to
fnvestinent. Furthermore, it retains the
social security role of indiganous

gV 5tems,

= acquisition of a temporary
autharisation to invest on the land,
provided by the local administration;

* official title on the land is subject to
the approval of & land devslopment
plan by local waditianal auwthorities,
tirough a process of negotiation; and
the physical proof of the investments

""See, for inslance, Apdré and Flattoan (1996) for BEwanda and Woodhauge (19953 for Kenoya.,
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made ko improve the value of the
land;

+ the official title is renewable every five
years, through a pracess that also
depends on the level of investment
and approval by local traditional
anthorities,

Renting (for instance in Lesuthd and
puuch frrigated perlineters in West
Africa) and leasing sve other types of
land transactions that retzin the
Hexibitity of indigenous systems.

As ExprEESa:l.b}r Hesseling and Ba
(1994);

“In any casc it will be necessary to:

» take account of the high cost of a
privatized Jand kenure system (social
cost for some social groups, Anancial
CORER}:

= choose the right motnent to introduce

- private OWRership in a given area, ie
taking account of changes under way;

= sometrmes allow several systems to
co-axist: and :

* sometimes sesk intermediate
solutipns’

The soclal and
political nature of
tenure - envisaging
different options

Many observers agres that tentre matters
should be perceived and apprehended s
sodal end poittical [ssues™. Tenure
actually concerns rights betwean
different individuals and /or bodies over
natural resomrces, Eventually, it all boils

. Nurnber 10

down 0 potvgr relativns. This explaing
why, more often than not, tenure
regimes have not been desipned to
cnable a more efficient management of
natural resoirees, but rather bo reinforce
existing power structures.

The approach to tenure issues should
thetefore take into account not only
tights but alin modes of contvol of
resource management. Keferring
sperifically to Africa, Le Roy et al (1996}
sugpedt a very intarasting way to
classify tenurial systems, which also
combines formal and custommary rules.
They consider a matrix where the rows
are compased of different modes of
controd over land and the columns
consider different types of rights to the
aame piece of land, as ilustrated in
Table 4.

Treating tenure tssues outside their
instibutional and political contexts will
not have a significant itnpact because it
will net challenge stnkaholders’
willingness ko change existing power
structures. In addition, sitwations are
very diverse and often complex, calling
for creafimity and flaxite spproeches. On
the face of if, it is important by develep
interim measures and test them over
titne, through o frfal-end-erene process. A
range of possible solukions should
always be assessed. Althewgh it shonld
1ot be wsed as a bluepring, Table 3
attempts to provide some guidance on
possible tenure optons. It is important
E0 note that these options are not
mukually exclusive. :

As | tesult of this perticipatery learaing

™ See notably Beszett (1R83), Farsanty (19%3a), Laurent et al {1995} and Shepherd et 4] (19959,
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Takle 2: Possible relationships between peaple and land in Africa
L refers to customary fypes of rules, F fo formal fypes of rules)

Types of
Ihls

Modas af
mnageme
contrl

Accees

Attess
Exlrdcllon

A pess
ExlrdicHen
Management
Exclusion

<

ACCess
Extraction
Mancgerment
Exclusion
Allendtion

L

Accoss
Extraclion
M neigement

Publle: cammeon F
ta all

Externak c
common to
sevaralgroups

Exlern|=Intarnal: ©
etfnmon ko
fwd groups

Internall
commaon o
o cre greup

Private: by one F
indhidual

Source: Leray et dal, 1994 - ranslatlon by tha authar of this popes:

npproach fo implemeniing tenire refornis,
fegisintion shopld adap! fe realities rather
thaw ihe reverss, or, as argued by

Hesseling and Ba (1994):

“reiliey than laws that stipuiate a specifie
ferm of land tewure, laws showld be draun
a0 as o allow for the setrch of r whle
ranee of possible solutions”

Such an appoach requives legal policies
to shift from a public /private
dichatomy to a more loeally based
sirmiegy™ to repnlate rights over natural
resourees. This does not question tha
notion of property. Tt incorporates it in 3
framework which kes into account
sutstainability and specific uses of
resources by different groups.

Tl Branophone lileraoire the serm “palrimonlale’ i uzed to descrlbed thia more loeally- based siralegy to

apprebend rlghis over rescwrces, It follows Erom ehe ‘gestion delermalr” {lucal lend vee s gement) approech.
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Several options in terms of policies and
tools are being proposed /tried in Africa
(karsenty, 19965

+ Revive and adapt the principles of
indirect rule, which sets up genseral
legal principles and allows for
flexibility in their use at local level
{use of precedents and interpretation
By local courts), This is also i line
with Ehe prioritisation of a termrial
policy framework at the expense of
comprehensive sets of rules.

= A corolkary fo this ‘flexille low”
strategy 1s the use of a coufrectuel
approdrf betwesn governments and
lozal communities, whereby mutual
obligations concerning the use of
natural resouress are negotiated.

* Associate Ehe use of space-based tools
to delineate rights with cemmunal
registration mechanisms which allow
for allocation of individual plots of
land under logally designed rules.

* The foregoing points would lead ko a
gradual shift i.e. (Karsenty {1996b}

frim

bre = topfs 2 project = participation
iyl

meieral legdf princples = neyoiiation 2
definition of lnng term objectives -3
comton chofce of instrements and
setfing up of loogl wmenagement

authorities =+ evolution and rdepiation of
the lawr

This new sequence of stops is being
tried in Madagascar Tt places
participation and the choice of
instruments after reaching an agreement
on long-term objeckives.

bt also requires wediators. [n Buarkins
Hazo, an adaptation of the ¢urrent
“Tribunaux Departenifaux de
Carcertation™ could be attemplied, in
prder for such bodies to play a
mediating role betwesn all local
stakeholders. In Madagascar, & project
attempling to create a body of
environmental mediators started in 1996
(Weber, 1994).

T Tritunauz: Dipertermerirue de Concerdadion™ are distrles courts currently aimed =t sewllug dlzputes belween
Grtners ansd berders, and composed of naither chiefe, nay pollticians, bt rather of "honourable citizens"” e.g,
retired sehoal tedachers, alder memibers af the dwif retvice, yaunger high school graduates, etc, (Lund, 1996).
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Table 3: Possikle ferure options, enhancing condilions, and some
suggestions for action by the State

Fossible tenure | When [z} most Enhancing cendillans
situalion oppillcable ?
Titling » O form kong «#Praslblliby for sevaral systams to co-exlst
Wheie Indgeanrcus = Toka [nfo decount #he high cnsts of
NCIMs are weok or tiflirng
hawva bheen eraded »Somatirnas saoreh for
inteimedlats soldions
«Toke account of chonges undear woy
‘Iainlt’ 20 publle fstote londg  Bxlstance of o declslon-making
mansgement =0 collacilva pioperty authoilty,recognised and respectad
+Where rasourcas are ai ihe local lavel whather pre-axisting
manzged under ool OF haw
mondgemeant ridas »The presencs of medlatorns, copabla
af lzadihg neqoflatlcns
Cammudnthy- = O public geoup land vLong term tenure sacurlty to natural
bosed = 0N prividge group landg rasauless ior l[ooal cormmunlby
manddernent «Formal recogniflon of communitty-
bosed rlghts, respondblifles and
management schemas
= Mechanlsms amed ot supparting
eammunity empowettnant
rLocal checks aond Balance
rmechanigns that ansure equifabla
cistribaution of benadits ond
decauntabllity of deelsion making
bodes
« An nstifutlonal snvironmeant that
angpiles rulas fo ba sat by practicss
and réshapad oE neads arlsa

source; Hessellng andg Bey, 1994
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Role af the Slate

=Enable a gradual ond fsxdbis trarsition

= Qagulate the ol estate markst in order to kot land speculation ond
protactthe most vulnerable sochal groups

s Crace simpls, Slagr-cut procadurss

+Estabslish simpla.retevant cilterla o pricthlss alcttess

=Doe(gn registrotlon syetams suitad to local condtlions

+ Work out mechaonisms for fransfer of power

a3gak out the oppropilafe gf the lavel of transtar. through

consultatlon with local communlities

= Act as foclitotor, osferng corstructive dinlogua

+ At of medlater h casae of canflet beitwasn local communitles and other
stakeholdars

=Lay down sirmple procedures for recagnlsing arrangammants that hove bean
dgreed upon

=Ensure that rules of |oinf anagemesnt do not hove negotive effects on grogps
not represarted In the managemend structure {&.g. pastarallsts, nelghbourlng
vlilages)

«Work ot a laglslamion thed:

+13 fleedbte encugh to facilitots the adaptafion of locdl tenure practices fo
chanpes

+ fakes Inte account tha divarsiy ofiond tenure stuations at the local level

s|ntroduce fally dmple procedures for oficiol recognition of rights derlved fiom
ool prectioas

«Piov|da Incaenilves for equitable aceess to natural resowces
«Fromote d demacratic forum ot the ool level
« Fromota resadrch almed ot ldaatiiving strang and waak polnts In the evolution
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Conclusion

The zather glopmy picture of the use of
modern law and tools to regnlate rights
aover land and forests, and the links
between law and realities, has led
development prachtioners and
sormetimes decision-makers to question
the process itself and look for possible
options.

* One option would be to maintain the
stalus-quo or ‘Teissez-feire’, hence the
dualism betwean tormal law and
realities, which currently exists in
most rural parts of Africa. However,
cdualistic tenure regimes may prove
unsustainable in the long run, for the
following reasons (Mortimore, 1996}

+ Statutory tenure, based on
topographical survey and registered
titles offars advantages anly to the
wealthiest and the ones with most
political leverage. Moreover it does
not necessatily mean a batker use of
land and mespurces

* The question arizses whether or nat
customary rules are able to cope with
inereasing scarcity of land and
intensifying “outside™ pressures®,
Moreover, deo these rales contain
enough safeguards against
advantaged groups, both within and
vukside local] communities?

+ The scarcity of unclaimed land no
longer provides a safety valve far the
marginalised groups and those who

lose disputes over rights to access and

use natoral resources,

There is a growing consensns that
(Karsenty, 19960}

* Law inherited from colonial Hmes,
and often vsed after independenca, is
inappropriate to properly regulate the
current use and management of forest
IESD'L'I.TCE‘.E;

*+ Laocal realities sorpass technical and
standardised models of development;

* There are local capacities to achieve
sound management of tenrdal
systems and associated resources;

= There 15 5 need for institutional and
rogulatory frameworks which support
increaged local security of tenure.

The crucial challenge is in the choice of
opttons and tools to address the need
for increased security on tenore and to
overcomne the risks associated with the
“laisser-faire” strategy. As discussed in
this paper, the policfes and instruments
to achieve that objoctive will have to be
more based on what Le Roy calls Tacal
laip” (1396b), however legitimised by tha
State, This (ollows the tehet that a
transaction secially accepted by aff local
actors, on the basis of muatual
utilerstanding of its meaning and
lmpilications is a ‘secrering” transaction
(hvtathieu, 1926}, This, in kurn, will
Tequire the approaches 1o be (Mathieu,
1956):

* proyressive, i.e. tenure practices,
regulations and insttutions shouid

Phoriimone (19953 idantfies ten forces whish curventdy lmpact on tenure syetems: (1] the *saturation’ of rurai
space (2} land divislon £3) land degradatlon (4} migeation (S} marker participation (6] capltallsabon and
wehnical change (77 the red vfinilfon of “ownership’ (] family change {9} competition and confllce apd

(101 Sénde: mterveniion.
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adapt to stakeholders’ needs and
wishes;

 sefective, acknowledging the nead for a
transition phase, e.g. rogistration may
nok immediately concern all tenre
rights, buat Arst the ones refated o
fransaclons;

* praymatic, supporting and improving
rather than replacing existing
practices. This would follow the call
by Bruce &t al {cited in bathieu, 1995}
tor a shift from a “replacrnent’ to an
‘nfaptation” paradigm.

" Number 1D

Effective solutions to tenure issuwes will not
Ise: easy to achieve, as they involve changes
in power relations, Therefore, the years to
come should be based on a cortinnous apud
widual learuing process allowing for:

e ¢xperimentationg

 confidence buiiding between stakeholders

* Better commmunication, ie. through
information, negotistion and mediation,
and finally

» Fime tor the process to materialise into
effective palicies.
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Rights and Wrongs of Rights to Land and Forest Resources in
sub-Saharan Africa: Bridging the gap hetween customary and

farmal rules

Thereisa gmwmg consensus that the transition fowards mare sustalnable farast
resource use in sub-Saharan Africa will raquire a change In stakehnlder's rolas. These
roles gra currently unbelanced amang stakeholders — espacially a5 regards their i
raspachve rights, responslbilltizs and access to benefits from the resource leading to
depletlon of the resource, Rights ovar land and forests are at the heart of the debate,
becatrse the dualistic situation whera formal and customary rules co-exlst is often
unsustainabla,

Tha policies aimed at improving tendre security hava mostly failed and reinforced
gxisting power structures, as they only addrass the spatial dimenslon of securty, In
contrast with the mere social aspecks of rights built in customary rules. Attempts such as
formal tiling of tand an the one hand and cedlfleatlon and formalisation of customany ‘
rules onihe othar hand, have not, go far, lived to expectations, More recant exparimants and
proposals almed at bridging the gap between customarny and formal rules suggest that:

= gigrificant efforls should be made in informing stakehclders —especially at the
resource level — about their formal ights and duties;

+ the current strategy, based on the distinetlon between private and public goods,
should gradually shiftto an appreach based on locally detived rules — however
recognisaed by the State —whare rights would not be based on a3 fixed sat of mites, hut

_rathar defined more on an ad-hos basis, through a process of continued negotiation
a5 ecologleal, sacial and sconemic conditions change;

* henege, leglslation should adapt to the reality rathar than the reverse;

* approaches should be progressive, selective and pragmatie.

Actions following these princlples are only In their Infaney and ara likely to bo difficult to
implemant, as they challenges the sfalus que and threaten to destablliise powar
structuras. Hence the need to allow for continuous [eaming, experimentation and fime for
confidence to build up and thase attempts to materialise Into efilclent policizs. .

lIED's Forestry and Land Use Programme

Thie Foreslry and Land Use Programme addresses needs for produclivily, austainability
and eguity in forestry and land use. e research work focusas on palicies, instltifions,
and capacity-strangthening at Intemational, nalional and local levels,

The Intemational Institute for Environment 2nd Developmaent (IED) Is an indepandant,
nor-profit crganlsalion which sesks to promote sustainable patterns of world
develapment thraugh rasearch, sanvices, training, policy studies, consensus bullding and
pablic information. Established in 1871, the Institute advizes policymakers and supports
and collaborates with Bouthem speclalists and Insthtuticns working in simifar areas.
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