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INTRODUCTION

Mali is currently undergoing a3 profound process of rransformation,
characterised by democratisation and the adoption of a policy of
decentralisation, which means giving individual citizens and local communities
responsibitity [or plinning and implementing their own developroent. It is in
this context that conflicts of interest regarding natural resonrees have flared up
again.

Natural resources are a matter of vital importance. This is particularly rue of
land, as ownetship or control of it is still a sign of economic power and social
standing, For the last ten years or so, the problems rekindled by the years of
drovught have been exacerbated. At the same time, (he large number of parties
involved, all with different interests, simply do not se¢ eye 10 eye on this
issue. Whether it be the individuat, the community, the institutions prometing
developmient, the courts or the povernment The situation is particularly
sensttive in the 5th Region of Mali where farmers, herders, forest-ugers and
fishermen must live together. Here, the issue of control over agricultural and
pastoral resomrces is a owajor concern and there have been armed clashes
between groups resulting in loss of human life.

It i in this region that, GRAD, in conjunction with MIED, has tried to
contribute to finding solutions to land tenure disputes. This publication is a
synthesis of 1wo documents produced by GRAD:

= Recherche sur {es problémes fonciers au Mali: Emde des cas de litiges dans
In Région de Mopti [Research intg land fenure prablems in Mali: Study of
particular disputes in the Mopti region]. September 1993, ldrissa Maiga and
Goure 8.A. Diallo. This tesearch is concerned mainly with disputes at
Sossobé/Salsabé and Konio over grazing areas, which have led o sericus
conflicts between the communities invelved, and

a Atelier de restindion et de réflection sur les ltiges fonciers dans 1a Région
de Mopii [W::!rks]mp for transmission of regearch results and reflection on
land tentne disputes in the Mopti region]. [1-12-13 November 1996. ldrisss
Maiga and Gouro 8.A, Diallo. This workskop, held at Sévaré in November
1994, brought together twenty-two people from traditional associations, NGOs



and institetions, researchers, jurists, sociologists and administrators. This
spread of interests, which gave a broad view of the land tenure question, was
intended to open the way for solutions, and create a more effective forum for
dialogue at regional level, to assist in the prevention and management of
conflict over Tand,

INTRODUCTION TO THE MOFPTI AREA AND LAND TENURE
PROBLEMS IN THE 5TH RECION OF MAILI

The geopraphical seiling

The Mopti region covers an area of 79,000 km®, and has a population of
129,000, From a geographical poind of view, the Sth region can best be
deseribed as a vast plain which flovds each vear (the inland DELTA of the
NIGER). On cither side lie the Mema and Sene Mango plains, which are
characterised by dunes and sandstone eutcrops.

The patwre of this inland deltz derives from its unosual topography: in this
flat, sunken landscape, the Niger divides into many channels, which flow into
a vast depression: the basin of lakes Debo and Waladou. A vast area of land
(between, 35,000 and 50,000 km?} Is watered by the tiver’s network of
channels. This provides valuable apricultural, pastoral and fishery resources,
which all the inhabitants of the ragion exploit it ooe way or another.

Thess nawral features determine the wealth of the region, the evolution of

diverse production systems, and also the digproportionate number, nature and
violence of the conflictz whiclh 1end 1o anse.

Prohlems of 1and tenvre

As a starting point for examining land management in the Mopti region, it
~ helps to consider the region’s historical development. We will therefore bepin
by shudying the nineteenth-centary Piwg repime, knowing that it hag had
considerable influence on the present system of organisation.

The Dina regime '

. The Fact that the land is of value for varlous different purposes has led to ils
being densely populated, and it has been dominated at different times by
ethnic groups, such as the Bozo, Malinke, Songhai and Fulani peoples.
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The dominant people n terms of land occupation are the Fulani, becanse they
were the last to arrive before the French conquest and colonisation, and .
because of their social, political and religious organisation, known as the
Ding. This organisation was imposed under the theocratic rule of Stkou
Amadon, and was in force throughout his reign, from 1818 to 1862, The Dina
re-cast all the pre-existing forms of social and political organization, making
them subordinate to pastoral priotities, At the sme tme, there was
development from a nomadic way of life to a system of transhumance, as the
pastoralists were forced o adopt a more settled parern of life.

The fand tenote amangements of the Ding did not boil down to a
straightforward pastoral systern, despite the importance of the pastoral way of
life. The essential feature of the land tenure arrangement was a division of the
delta 55 a whole into agro-pastoral territories, known as Jeveli, and the
establishiment of a dense network of farm plots around the villages and on land
above fiood level.

Witkin the grazing lands of the fepdi, which were divided up among the
inportant Fulani chiefs, were non-pastoral areas exploited by other ethnic
groups, who made their living from fishing or agriculture. Each feyefi had its
fowro, a representative appointed by the major families, who also had the
right to dismiss him from his position, and to whom symbolic dues were paid - -
by the various users, for the right to graze, farm or fsh.

From a social point of view, a leydf belonged in a general sense to the various
social proups involvedd — pastoralists, farmers and fishermen — but the
hierarchical social and politica]l regime in fact gave the Fulani pastoralists the
predominant role.

From [Xra to modern legal system .

The Dina was inaogorated in 1818, Until Sékon Amadon’s death, in 1862,
and beyond, it shaped the social orpanisation #nd physical arrangement of the
delta apd the surrounding arcas, enceuraging the foundation of villages and -
agro-pastoral territories. In 1894, this customary adminisiration was replaced
by French colonial government, leading to efforts to change the existing rules.

In 1506, the colonial administration officially recegnised the appropriation of
the land by the Fulani, thereby upsetting the former situation in wiich he
Fulani simply dominated the social higrarchy. The move was opposed by the
other ethnic groups, whe were thus excluded from formal rights over land.



A further Jdw padsed-by the French administretion ‘perpetuated and -added a
firther tist to thig source of conflict, Those who nsed the iand for apriculmure
were deemed by (he administration to have stromger rights of land
appropristion o the detriment of the pastoral system- of land pse and
organisation which the previous system used to favour. This created a
contradictory sieation, as the Fulami groups considered by the administration
to have a prior claim by virtue of their ethnic origin, were at the same time
prevented from appropriating the land on account of the Eﬂﬂﬂnhﬁlly pastoral
natore of their way of life and production.

An essential feature of the Dfwa was that pastoral (errifories included
cultivated areas and fisheries, a5 well as grazing lands. The originality of this
form of organisation was that alf the inhabitants of the territory constmied a
single management upit, whatever their ethmc background, occupation or
social and political status. With the decline of the Dinag, there emerged a
conflict between pastoral interests (based on the feyai) and the apricultural
village system (basad on farin plots). Many of the present conflicts derive
from, or are partly explained by, the contradiction bhetween the residuat
principles of the £¥na and those inherited from the colonial adménigtration.

The independent Mali government tock over the principles established during
the colonial period, with few changes. However, not long after independence,
the new State proclaimed thar grazing lands would henceforth be considered
part of the faliongl domain, sholished grazing does (ofen without effect, as
the fowre continued to collect them), and decreed that exploitation of the
bourgoutiéres' was open o all, regardless of background. _

The anarchy which resulied led to the establishment of an antual meeting
concerned with setting up eggufrdi - proups of pastoralists practising
transhumance to reduce possibilities of confiict during the movertient of herds.
The first of these was held in 1966 at Tennenkou, and they have taken place
regularly since 1969, Until 1981, the meeting was restricted 0 members of
the adeninistrative and political hierarchy, and representatives of development
projects. But pradueally, this institetion has wmed inte 2 wider forum,
including herders’ co-operatives and the jowre, as well as governmment
agencies,

There have also been other changes to colonial legislation, which have served
to complicate the situation yet further. The old Chefs de Canton were replacn:d

' Perennlal, flood-plain pastures n:rl' ]'ugh pmduutw:ltf and "-'EﬂﬂE'. :15 a t!r_'-,r 5l:asun prazing
resource.




by Chefs d'Ammondissement?, part of whose task was land management and
distribution. This brought them into conflict with the jfowro, who had fulfilled
this fonction under the Diro gystem. Moreover, Malian Law does not
recognise the existence of pastoral areas (grazing lands, tracks used for
transhugnance, stop-overs,  etc.). In -addidon, the timid recognition of
customary law inthe Land Tenure Code (Code Domanial et Foneiery does not
really. allow the. courts to take. customary law into consideration when settlmg
dlsputes OVEL. laml tenure, :

anadﬂys the _,rmum whn prewuus]y were no more than mianagers of the
land on behalf of their brethren, sometimes act as if they were the real
owners, unlawiully exacting dues (tofo) of up to 300,000 CFA for the right to
graze.cattle. fn many. cages, they are no lonper herders themselves, but live
off- the:dues they vnlawfully ‘collect. . They thersfore tend to accept too many
animals from outside the area simply for the sake of earning large fees, which
creates conflicts with local herders and farmers, Ag they no longer. represent
the impottant families, and therefore huve lost their legitimate political -
standing in the communicy, their authority is more and more frequentdy callad
into question.

THE FORMS TAKEN BY LAND TENURE INSPUTES

Disputes and conflicks anise mainly from claims to ownership of grazing lands
and related areas (corridors through which transhumance takes place, stop-
overs, rights of precedence), cultivated areas (arcas vsed for growing rain-led
crops in areas not subject to flooding: flovd-retreat areas and paddy fields in
areas which do fiood), and certain wooded areas and lakes. They also arise
from a diverse array of arrangements such as share-cropping, sales of land,
loans and rights of inheritance.

An atlempt to classify Iand tenure disputes and conflicts in the area concerned
can give only a rough idea of the reality, piven the complexity of the
ecological environment, the diversity of human activities and organisation, and
the. multimde of c¢ombinations which result. A brief description may
neveriheless help the reader o get the general picnure,

* These titles reflect the French colonial adminisitation, with its hierarchy of territoriad

unils: caaton, arrendissement, cercle, région, ele. The old, hishly centralised, sysiem s
currently heing replaced by a systom of *deceniralised™ local suthoritics.
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Although conflicts betwezn arable and livestock farmers (42% of instances)
are more often covered by the media because aof their greater viclence, they
are not markedly more frequent than those between arable farmers themsekves
(40%).

The tendency for disputes b arise does however vary between:

» arcag subject to flooding: arabledivestock 349%; arablefarable 41 %
» areas nol sublect o fleoding: arableflivestock 48 % ; arable/arable 39%

We shall therefore make a dus] classification, depending on whether conflicts
are: a} activity related, or b) actor related.

Activity-related disputes

o Predominantly agriceltucal dispuies. These are concerned with demearcation,
ownership and inheritance. They are sometimes cansed by the disappearance
of boundary markers. Loans of land are also an important source of conflict,
when the terms of the loan or rights of possession are contested. Conflicts are
exacerbated by the vagueness of the customary rules of inheritance,

* Predomipantly pastoral disputes. Conflicts of thiz kind arise mainly from
challenges to the rules of the Dina  repgime, which were not complied with
during the colonial period, and were ferther watered dJdown afier
independence,

» Disputes over fishing rights. These are often concerned with boundaries
between fisheries, ownership and inherttance,

Actor-related dispuics

+ Disputes between individuals, Individuals may be lnvolved in all types of
clispute referred to above.

« Disputes between village communities. These are the most freguent,
accounting for 33% of all cases. They may be initiated by individvals, whe

hen call on their respective communities and allies for support.

* Dispuies berween individuals and communities, Conflicts of this type were
not common in the past. bul have become so as people change their

&



etnployment and way of life particularly when leaving the public sector. The
new arrivals try 1o demand the same riglts as those whe are already
established, or even try to wrest their privilepes from them.

« Dizputes between pew decentralised institutions. Tmplementing & policy of
decentralisation means establishing new boundaries and redefining the way
land is exploited and managed. This inevitably leads to an increase in the
number of disputes between comununities, and between communities and
individual eitizens.

CASE STUIMES

Conflict between Sassobé and Salsahé

Histarical roots

Four centuries before the Disz, Tukulor cattle herders arrived in the
N'pourema area, traditionally the territory of the Traoré Malinke people. As 3
result of their living together in this way, good relations were established
between Sall {Tukulor) and Traoré (Malinke) families, to the point where the
Traoré arable farmers decided to let their guests manage the bourgowidres,
and exercise the headship, provided they changed their name. The Sall
therefore became Traoré.

Fifty years before the Ding, there was an incident between the ardo
(traditicnal chief, descended from the Sall, who had become Trsors) and a
marabout {Muslim holy man) from Sossobé. The onde, whoe exercised
authority over the Sossobé area, went to the place and ordered this marahout
Ali N'Galia to teave. At this, the marabout is supposed to have tisen from the
ground on his prayer mat and told the arde ke back his land,

The arde was so impressed by this levitation that he renewed the marabout’s
permit to eccupy Sossobé Topore and asked him to retum to earth. The
marzbout therefore stayed at Sossobé Togore, which is now ome of the
districts of Sossobé.

After Sekou Amadou had seized pawer (1818), the same marabout approached
him to ask for grazing rights for his herds. Sékor Amudou called a mesting at
Hamdallye of the four jowre responsible for administering the Sossobé area,
and asked them 1o find a solution to the marahout’s grazing problem. They



granted the marabout fhe right to graze his herds in theur area. The coocession
made Ky the marabout was, however, simply a right of use.

The present So3sobé group consists of descendaims of the marabout, whose
ancestors were there before the Ding regime, which had granted them a right
of nse over the grazing lands and- bowrgoaticres of Sossohé. Today, the
Sossobé people are mainly livestock herders, but they also engage in fishing,
apriceluce and hunting, while the present Salsabé proup consists of hecders
knbwn as Torobés, who are descendants of the Sall,

The difficult relations between these two communities over several cenmuries
arize ftom the fact that the Sossobé people had been granted omly a right of
use to the leydi of Salsabé under the Dina, rather than riphts of owaership,
The distant cavse of this conflict lies in the difficuldes inherant iy interpreting
customeary land tennre arrangements particniarly from previons centuries, in
accessing the farikhs (documents) of the Dina regime, and in the common
confusion in distinguishing between rights of use and ownership.

The situation created by Sékou Amadou was almost bound to lead t0 conflict,
a3 Salsabé feared that the Swvssobé area had been effectively amptitated from
its territory, while Sossohé took advantage of the right of settlemént pranted
by Sékou Antadou to assert yet stronger claims.

More recent bisiory

a1 15 Janwary 1936, a bleody conflier broke cut between Sossobé and Salsahé
pver A food-plain grazing area known as Towndé-Diclel. The eveni caused
preat upset in the region, where the mstimtions of the Ding  repime had
always been regarded as sacrosanct.

The colonial administeation tried to resolve the problem. An administrative
ruling was given on 11 March 1936 and cunf'mned by & congt roling on 11
May 1938, The ruling states;

“Having heard the explanations of both parties... This document has been
drawn up publicly end accepted By the pwo Chefls de Canton: In acoordance
will a very anctend usage having the foree of customary Iow, each yedar when
the water level falls, the Canion of Salsabé shall have first right of prazing
over the land sougred ar the soieh-westarn border of the village of Diolel,
Once this herd has pacsed through, the herds of the Canion of Sossobé Togore
- shall be endred o tor some right of use. The Bendi of Folokowel marks the
Vil of the areg on which the Canton of Sglsale has first right of grazing.”




This agreement was soon chellenped by the descendanis of the Chefs de
Canton who signed it: the Salsahé people reckoned themselves to be sole
owners, while the Scssobé brandished a terikh dating from the tme of the
Dira, claiming that it made them the sole owners. Thus, provocation's
contioued on either side, and neither administrative authorities nor eours
intervened to demand that the parties respect the rule of law. Az a result, the
conflict continued below the sutface until it broke out again in 1993,

The dispute also became tied up in politics. After independence, the PSP had
a majority in ene camp, the RDA in the other, which only exacerbated the
division between the two communities. The division continoed even after the
creation of a gingle political party, the UDPM. At this time, it was agreed thar
the Djote) area would be treated as a buffer zone. As the time of the crossing
of the river drew near, security forces were dmafted into the arsa to prevent
clashes. They were always in attendance at sensitive times to dissuade the
parties from conflict, until March 981, when the UDPM regime fell from
pOWer,

The mosi recent conflict

In 1993, coaflict began with a2 minor incident, when the Sossobés attacked
some supporters of the Salsabés who had passed theough the area. The latier
reporied the matter to the administeative awthorities (Commandanmt de
CerclefArea Commandant and Gouvemeur/Governer}, but they failed o take
any measures. The Sossobés, for their part, are said m have sent emissaries,
and addresged letlers, to several levels of the administration, right up to the
Minister for Territorial Administration and Secutity, to give warming of
possible impending conflict. As none of these authorities took the necessary
action, provocation followed provocation, until the bloody clashes of 7
December 1553,

In the news bulletin of 8 December 1993, ORTM listeners were informed that
comflict had broken out between the Sossobé and Salsalé groups a5 a tesull of
land tenure disputes, and that 29 people had been killed and 42 injured.
According to various sources, including the gendarme who was sent to the
scene, the Fulani people of Sossobé had been occupying the disputed grazing
area since 4 December. On the 6th, (he gendarme had tried to calm the two
grovps, who were already armed with puns, spears and knives, and seemed
set on 2 show-down. On the 7th, the Salsabés tried to drive off the accupicrs,
who fired the first shots. A clash was then inevitable, and umed into a blood-
bath.



Naturally, the accounts given by both Sossobés and Salsabés differ from ihis
oificial versiop of the story. .

» The Sessobés clzim that they kept their animals in check 23 days longer than
in other years, before sending them into the bowrgoutiére. In addition, they
claim they only introduced thieir cattle inte the bourgowiére afist the
authorities had sent two policemen, et their request, They say that the Salsabés
fired the first shots in the presence of these policemen, killing one Sossohé.
This provoked a reaction on the part of the young Sosgobés, and then it hrened
inte a free-for-all.

» The Salzabés, on the other hand, claim that the Sossobés arrived with a
pendarme and a member of the Republican Guard, and seat 2 delegation
asking them to come. When they arrived at the place, the Sossobés, who were
waiting in awwhush behind their caitle, began  fite on them.

Lessons {0 be learned from this conflict

These two versions of the story tend to show that a clash could have been
avoided, if only minimum security artangemenots had been made. The
enderlying problems were knewn, aod local, regional and natiopal
adminisirators had been informed several times, But such security measures
could only, at best, have prevented the conflict, which would have continued
below the surface. Under the UDPM regime, this area had beep kept under
surveillance sach tme e flood waters receded. Mot vmtil two yeass afey this
surveillance ceased did the conflict break; out.

Confuslon over rights of use, priority and ownership in this area has
bedevilled relations between the two communities since the time of the Ding,
contioning dyring the colonial regime, and smce Independence. The current
adtnindsteation, for it part, has never been able to resolve the issue and
impose a lasting seitlement.

Mozt important & the lack of sy femework for dialopue between the
eortimunities, within which differences might have been smoothed oot and
 mutugl concessions made. This would have made it podsible to avoid the
conflict, and achieve better mmanagement of the resources in each of their
tespective territories on which both proups depend.
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The Konio conflict

This was a conflict between two villape communities: on the one band, the
Bambara villape of Noina, whose inhabitants live mainly by agriculure: on
the other, the village of Sirabougou-Pewih, where the people are mainky
pastoralists.

Since the time of the Dina, the village of Noipa had owped a piece of land for
grazing its milk caftle, known as the farima, which was a kind of comnunal
grazing area. Over the years, much of it had been taken into cultivation for
growing crops, On 20 August 1962, an adminisirative declsion was taken to
withdraw this piece of land from the village of Noina and make it a Livestock
raising area in conjunction with the ODEM. This decision was respected until
1993, '

In 1982, the villagers of Nojna had accepted the logs of this piece of land,
because it was a time of drought and the flood waters were not reaching a
level which would make it profitable to grow crops on this land. When more
favourable conditions retarmed, they decided 1o retrieve their land for
cultivadon. OF course, the Fulani Jvestock farmers did mot zccept this and
pointed to the 1982 agreement, o which the villape of Noina bad given its
HSEEL. '

The herdsmen decided not to respect the plots now being cultivated and
destroyed crops of millet and rice by letting their cattle roam among them.
Ever Fulani peopie from the Séno area came and prazed their cattla on the
fields, from July to NMovember. 'The Noina farmers then decided to enter into
negotiations to work out a compromise for the coming dry semson, but hefore
a solution was found, a nuntber of them occupied the disputed area and began
preparing the soil. The Fulani then reported the matter to the authorities.

The adminjstration sent wamings to both communities, ordering them to avoid
provoking each other, Several meetings were organised (0 achieve a
recancitlation. Finally, a joint delegation from Siczhougou-Peulh and Noina
went to the main town of the district (Chef-liey de Cercle) to let it be known
that they had arrived at a compromise, and that they agreed to share the plot
of tand oetween the two villages,

Meanwhile, the livestack belonging to Sirabougou and to the Pulani people

IrTom the 5€no area occupied and bepan grazing the whole area, The arable
farmers cowld not contain their anger and, to the constermation of ohservers
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and the administration, conflict broke ont during the night of 26/27 July 1994,
Eight people were Liiled and 21 injurred.

Analysis of the Konio stiuatlon

The fact that a piece of Iand which had belonged to the village of Noina for
almost 160 years was tzken away from the local arable farmers and granted to
hetdsmen - even within the framework of a national praject (ODEM), even
after negotiation and with the agreement of the arable fartners themselves —
w45 bound to lead to fumre dispuies, if not open confiict. 1 would also appear
that the conflict was eéxacerbated by political pressures from the capital,
motivated by electoral considerations.

The conflict therefore stemmed from an initial migjudgement on the part of the
administration, foillowed by inadequate measures to prevent the conflict, once
the dispute was identified as potentially explosive. However, it shonld also be
pointed out that problems arase because the local guthorities were not truly
representative or, at least, because people were vowilling to submit to their
decisions, as is evident {tom this sccount, On two occasions, the inhabitants of
the two villages acted contrary to the will of their respective authorities, when
their leaders weore negotiating a settlement, ot had already ratified it. On the
first oceasion, the arable farmers began working in the fields while
discussions were going on between the village anthorities. On the second, the
herdsmen sigmalled their disagreement with the agreement nepotiated by
invading the whole area.

At the present fime, the two communities have arcived at a semblance of
understanding, withour outside intervention. The Chef d’Arrondissement for
the Konio area is responsible for maintaining this precarious peace by visiting
the two communities regularly, but the tension is still evident and there couls
be an outbreak of violence at any time, unless he matter is settled once and
for il in court,

12



THE CAUSES OF LAND TENURE DISFUTES IN THE 5TH REGION

At the Sévaré workshop, in November 1996, a working party drew up 2 list of
the causes of land tenure conflices:

inheritance;
conflicts between the generations;
private investment in property held formerly under common
ovwnership {with the intention of appropriating such property):
the shrinking area of vseful land available;
hiztorical rivalries; '
the damaging role sometimes played by political and administrative
interests, and by intermediaries; -

s the preak-down of social bierarchies;

» the increase in types of production system;

» poor knowledge of the environment and how it works, on the part of
certain organisations (NGOs, project managers, the State, etc.);

+  refossl w0 corry out court ralings.

Unsuitable land fenure legislation

A3 we saw in the cases of Sossghé/Salzabg and Konie, land tenure lepislation
in the 5th region is subject to controversy, misinterpretation and confusion,
The Ding regime, thovgh it nndonbiedly worked well during the life-time of
its creator, who could re-interpret the spirit of it and make changes as and
when necessary, subsequently proved inadequate, as it has been unable io
adapt 1o encompass the changes which occurred over the years.

As we have seen, in most disputes the parties refer to the traditional law of the
Ding, but about which the judges bave no written material to guide them. In
any case, in ¢considering those times, we may well question the wisdom of
Stkor Atadou in grawting rights ta the Sossoké aver an area that, was already
occupied, without establishing clearly which groep wiglded ultimate contral.
How could so enlightened an administrator have taken a decision which was
so likely to contain the seeds of future misunderstandings? Perhaps we ate
uhaware of some of the circumstances.

Furthermore, the guarantors of this ancjent order have lost much of their
authority, because they have deviated from their original role. The system hag
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become corrupt due to the exaction of unlawful payments by the jowro, as
they have been tempted to make monrey out of their position, to the detriment
af sound management of herd movements and reasonable stocking rates.

The changes introduced by the colonial admipistration also sowed confusion,
and the Mali government has since aggravated the situation by deereeing that
grazing areas should be open to all comers. At present, the administration is
very ¢autious regarding conflicts such as that berween the Sossobé and Salsabé
and pever really pets invelved in settling disputes, because the legal
Instrurnents at itz disposal are so weak.

Legitimate needs of people and availability of natwral resonrces

Successive droughts have had a considerable impact on land tenure -issues
throughout the Sahel, particularly as some groops have migrated from ove
atca to another and others have adopted new ways of eaploiting the
environment. A larpe number of pasteraiists are now practising agriculmrz as
well as raising livestock, the management of livestock within sedentary
systemns has increased; while there has been o decrease in the number of wild
animals which were valued as game.

At the same time, !he productivity of grazing [and has decreased, as has die
quality of the forage produced. Catle herders have migrated o more
southetly, agricultural areas, while there has beesn & contrary, anarchical
tendency to transform traditional prazing lands into fields for growing crops.

In addition, the population has practically doubled since independence, while
increases in cereal production have failed to keep pace. Because of the
shortage of land, when land tenure conflicts arise, there is no “safety valve™
in the form of virgin fands to clear or fresh prazing areas to move inte - not
even areas of lesser quality or in less desirable locations. Land - formerly
abundant — has now become scarce. The struggle for land tenure rights has
become a struggle not for the best lands, nor for the socizl stame amaching to
land ownership, but simply for survival.

These factors have also led to a repppraisal of the mwaditions] tnd tenure
systems, which in some cases are no longer adeguate for mansgms e new
sitwations that have arisen but nevertheless wend o stand In the way of chenss.
‘There is now a pressing need for a reorganisation of the wadtiomt land woure
systems,
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DIFFERENT WAYS OF SETTLING LAND TENURE DISPUTES

aettlement by cusiomary law

The system was described in some detail earlier. but it oy help 10 summans
its jurisdiction and mode of operadon. It involves a large number of artors;
village lheadmen, religious leaders, village councils, the jowyo, family
councils, peighbours and gatherings of elders, who refer maters w0 one
ancthet angd hold a series of consnltations. All the parties have plenty of
opporiunities to set out their version of the faces, In the different patherings. A
wide variety of evidence i5 gathered and compared. Mediation and negotiation
are the principal ways of tackling the issues, but arbitration may be essential,
tf negotiahion does not Jead to a satisizctory outcome.

Settlements arrived at by customary procedures are not formalised by writien

resclutions. The future application of the resolitions taken, and the fulfilment
of vaths, iz therefore dependent on the fact that they bave beon witnessed by

the parties involved. In the 5th region, the zarikhy are sometimes invoked,

These are documents which were wriller in Koranic Arabic under the Ding

regime, They give rise to a number of problems:

v Interpretation. In e case of the SossobéfSalsabé conflict, the tarikh
invoked did not make clear whether the right granfed to Sossobé in

respect of the disputed arca was only a right of use, or if it was a
right of ownership.

=  Reliahility, Nothing preveniz the patty towards whom the text i3
unfavourable from denying its authenficity.

«  Unsuitability. Even if they are agreed to be authenlic, and can be
imerpreted clearly, they still reflect a division of land suited o the
populations living in the region in the L19th century. Since that time,
ways of explolting resources, population density, and the social and
cultural complexion of the region, have changed enormously.

“Customary law” nevertheless remains an impertant instrument, with many
advantages. [t 8 easy and cconnmical to eccess, .and selements can he
achieved quickly. The way in which a settiement is reached is suited ta (he
social, historical and culfural vealities of the region and involves the whole
corinunity in finding a solution. The decisions laken offen reflect a collectiva
imtellectual cffort {o solve the problem submitted to Iocal awthority. An
absence oi pavcity of wrilten documents (such as the ferdkhs) has not
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prevented some very ancient land tenure systerns from continuing right down
to the present day, with all their advantapes and defects.

In a society where the literacy rate is low and oral history continoes w be a
vital force, this way of proceeding enables everyone to take part in the debate. ..
This is not the case with modem systems of law, based on written texis whose
real meaning even educated individuals  sometimes bave diffigulty i,
understanding. OF course, customary law, like any other form of aufhority..
runs the risk of hemg dominated and mampulated h}" famﬂ:-,r or clan lntErﬁsEs
and s¢ [osing its represﬂntatwa character. - - o e T

Settiement by E';.'tate. i]]tu.wen.[inn

In most cases, this method is adi}pted whgn custﬂmal‘}' ]aw ha::-, rmt ;-,rlalded thﬂ
desired resulis, for one of the parties at leagt, Two State Institutions p’la}.r their
part: the Admimstration and the Courts, involving Chefs .&rrundwsement
Conrmandants de Cevele, Governors, Ministers and Yailges.

The procedure is as follows, When a complaint i3 made to the administrative
abthorities, the parties are summoned to appear and there will be an atterpr at
reconciliation, in collaboration with the customary authorities. If this is not
achieved, the matter is passed on to the courts, The courts will make rulings
and judgements, and will try to ensure that fhey are enforced. |

This procedure has its advantages, in particular the fact that the selutions
arrived at will be recorded m writing, and therefore are not subject to
sitdeuent Te-imerpretalion, snd the decisions &t given sobstance, 1L.e. can
be enforced by the agents of the Siate.

On the other hand, there are many disadvantapes. Fistly, the settlement
procedure is very slow, und too expensive for plaintiffs lacking financial
resources. Also, the fact that the matter has reached this siage is a gigh that
social relations have effectively broken down, not being sufficiently healthy o
enable the parties to effect a settlerpent themsglves. A further factor is that
assessors unfamiliar with the social realities of a given area gometimes fail o
understand the internal mechanizms of the conflict they are expected to
tehberaie on, and ihere 15 wiways tne danger of corroption or poliriczd
manipulation.
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Alternative ways of mauaging mni‘hl:ts
IS VL T ‘-.l""' :|. - ,:_ . : .

Efforts are now being made to estabhsh altematwe institutions or m&ﬂhamsms
to support enstomary and state procedures. These procedures invalve NGOs,
voluntary associations and resource persons, as well as the State. The
mechanisms vary considerably, but generally aim to sensitise and inform all
the parties involved, brinp in outsiders with relevant skills, organise a forum
for reconciliation, and offer impartial, mediation.

Such ‘initatives are generally respectful of the opinions of the parties, and of
their customs, They are also simple and relatively cheap. In this way, it is still
possible to achieve what is required by the customary mechanisms, i.e. lasting
solutions based on consensus and the maintenance of pood social relations.
However, the abgence of lepal recognition means that any solution arrived at
by fhis procedurs continues to be somewhat fragile.

ACTORS INVOLVED IN CONFLICT RESOLUTION AND

- PREVENTION

Farmers' assnciations

Farmers’ agsociations, whether waditional or modern, may aleo have a part to
play in addressing land tenure disputes.

Por instance, the Opokana, in the Koro district, are active in protecting the
environment and guarding against unlawful exploitation of their woodlands.
Their competence overlaps with that of the Forestry Dapartm&nt which has
been run down a great deal since (ndependence.

In the Doventza district, the Waldé Kelka Asscciation involves fifteen or so
villages in managing the resources of 110,000 hectares of forest. Its role is o
protect the forest and manage its resources for the benefit of al! the member
villages, but It also gets involved in settfing conflicts. One of its crgans is a
“conflicts comunitiee”, which can refer matters to the gensral assembly, or

ultimately to the cnurt.s, if the decision made by the general assembly is not
accepted.

I the Bankass district, the Alsmodiou continne to have a certain lepitimacy

with thie* gene:ral pupulatmn aithongh their authority has been seriously
chaflengad, first by Islam, then by the colonial regime apd the Malian Statz.
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They help to achieve reconciliation in land wenure disputes relating 1o damage
to crops by animals, long-standing loans of land and inheritance, and are also
responsible for poficing the bush and preventing fires and damage to trees.

The OFM: Observatolre do Foncier ae Mali (Malian Land ﬂhmervatnrjf}-

In 1994, the Govermnent of the Republic of Mali set up the OFM to promote
a Just sotiety which takes into account the capacity of the people concerned to
manege their fumre, The OFM's aim is to improve the flow of information on
land’ matters o decision-makers and people invelved, and help them sharpen
their thinking about land tenure problems and options, and the mechanisms for
preventing and settling conflicts. :

To his ead, the OFM collects data and snonitorg changes in the land tenure
situation, under the supervision of the planning and stafistics department of the
MDRE. A project has been set up in collzboration with a private body, the
Association Avenir Espaces Société (AVES), to undertake research in the field
of land tenure and decentralisation. On behalf of the OFM, AVES carries out
the following tasks:

» identifying Iand tenure situations and highlighting mechanisms likely
io generate conflicts in the regions of Mall-Sud, Office du Niger and
OAFF areas, and in the agro-pastoral areas of the 5th and Tth
regions;

*  pioviding users with support and advice on request, in particular the
original funder of the OFM, the CFD.

The OFM has also co-operated with the Cellule de Pilotage des Projets
d'Elevage (Pilot Body for Livestock Farming Projects) (CPPE). The purpose
has been 1o examine how best to support muliple use rights over resources,
and thereby promoie the co-cxistence of sueh activities as fishing, grazing,
agnculture and the gathering of wild produce. 1t also aims to answer vatious
requests for support at the regional level and assist local anthoritfes in taking
decisions, particularly those linked to the process of decentralisation.

GDRNS

The Réseau de Gestion Décentralisée des Ressources Naturelles en 52me
Reépion {Decentralised Network for the Managﬂ:mct_':t of Natwral Resources in
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the 5th Region) is a grouping of NGOs set up to take initigtives in the
management of natural resources io the region, frequently involving issues of
land tepure. The size of the Metwork and the close involvement of irs
members with local communities means that it is has a very iportant tole to
play in devising strategy to pravent conflicts.

The Fabital Pultakn

This is an association of friends of Folani cultare. One of its aims 15 to make
an active contribution (o “conferences on borrgontiéres and transhumanee™, (o
keep a close watch on social and lasnd tenure conflicts in the replon, to
heighten livestock farmers' awsareness of sensibive issues when bringing
animals into the delia, to reduce tensions, and keep a record of conflicts in the
[egion.

CONCLUSION

Fﬂj]lllF'E ta sefile disputes

The case studies presénted in this paper highlight a number of mechanisms
which teind to hinder the seulement of disputes and lead on to conflicts of
varying seriousness. When a dispute occurs, the parties conceérned first have
recoutse 1o customary law. If this fails to achieve a solution which satisfies all
pariies, they take the matier to the Administration, and it is then passed on to
the Courts.

The regolutions arrived at under custorary law often lack clarity, as does the
information on whick it bas to draw. Oral tradition suffers from a certain
weakness of the collective memory, which tends to be drawn on one-gidedly,
according to the interests of the moment. The authenticity of the few existing
documents — the tarikhs - is easily called into question. In the conflict between
Sossobé and Salsabé, we discovered a major confusion between *right of use”

and ownership, which peither the colective memory nor the arikhs could
shed light on.

Ancther factor i3 that customary land tenure law has not kept pace with
demographic growth, movements of population and changes in ways of
exploiting natural resources. At the same time, those responsible for applying
custornary procedures are oft2n no longer representative of the populations of
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the area over which they are meant o wicld avthority. Some jowre have

ceased to be livestock fermers, or they exercise power to their own finaricial

advantage. In some cases, the dominant families which' hand on this office
have become & minority in a given tertitory, se they are nnreprézentative and
do not command respect, kit may happen that the customary authorities cannot

offer the degree of competence regquiced by the antagoniste. Tt may alsahe the

case that people no longer respect the decisions of those wht: I'Epresant them

in negotiations, a8 we saw in the Konio cage,

The Adminisiratton, for its part, is often in an uncomforiable position. Itz role

boils down to (ying to reconcile the parties by putting préssure on the

customary leaders, who may have already exhiansted their powers o conciliate

and play for time, or committing the case to the Courts. The Courts will, in

iurn, give the Administration the task of applying clearcut rulings, wuh the -
danger of drawing down the anger of one or ﬂth&r of the parties.

As we saw in the case histories of SalsabéfSogsché and Konio, e
administration’s efforts have only complicated the dispute. We also saw how
the administrative authorities several times shrank from exercising their
responsibility and lacked decisiveness, not responding to the many appeals
made by the antagonists, who finaily took the law into the:r own bands with
disastrous resulis.

We also saw how the administration’s efforts o prevent a cooflict from
breaking ow achieved no lasting result, despite surveillance over several
decades. Fwao years after (he security forces were withdrawn. m 1921, from
the area dispued by Sossobé and Salsabé, the conilict which had lain dormant
since 1939 erupted with great violence.

Present efforis to foster the process of decentralisation are being slowed down
by the cxistence of polentially sericus land tenure digputes all over the
country, Dees going through with the process of decentralisation mean
completely re-thinking the way in which boundaries to land ave established -
re-negotighing, case by case, the ownership and management rights of each
prazing area, each field, each PBourgoutiére or paddy . field, berween
commuritics, villages, families, egguirdi and individuals? The likelihood of
errors and misjudgements, leading to an enormous increase in the number of
potential conflicts, does not bear thinking about, -

The Courts, for thelir part, ave ot present & 1aat resont, a solution which does

not really satisfy anyone. The judicial instruments available are extremely
ineffective, and hatdly ever enable a judge o achieve a satisfactory seftlement

20




in a land enure dispute. All the modem jurist bas o work from is the oral
radition of the costomary authorities, the evidence given by witnesses, and
the rarifits. In most cases, there is & danger that 2 court rufing will omly fuel
the dispute, and enforcement raises furnther problems. Once a ruling has been
handed down, it must be implemented, if necessary, by force. And, of course,
it is not in the interests of the Administration to have (o enforce rilings which
will earn it the opprobrium of a whole section of the population, espectatty
when the elemnents on which the roling was based were, to say the least, shaky
artd open to dispute. |

What the Courts really need ia a reliable tool, in the shape of 2 Pastoml Code,
taking into account every type of case and giving them the means o do their
work properly. However, given the complexity of the social fabric of the
region, and the Jifficulty in establishing a clear and undisputed picture of the
present rules as enshrined in customary land tenure Iaw, one may legitimately
wonder if it is possible even to imagine a Pastoral Code of this kind. It would
inevitably involve laying down subjective tules likely to push certain groups
and individuals to exiremes, and creating a situation which w:}uld inevitably
exacerhat& existing conflicts.

Pussi.]:nlﬂ solutions

The workshop for transmission of research resolts and eeflection on land
tenure disputes in the Mopti region, held in November 1996, resulted in a
number of tecommendations. Some underlined the importance of pressing
ahead with decentralisation, as a way of impading dynamism and
responsibility to the local structures managing natural resources. QOrhets wers
concerned with land tenure legislation, and the need for it to adapt to the
realities of the. situation, It was also thought desirable that jurists and
administraiors be (rained in these matters, and in the management of conflicts.
The workshop recommended that legal procedures be simplified, wogether with
the application and enforcement of rulings for settling disputes.

However, most of the recommendations highlighted the need to create room
for dialogue, to make information availzble to the varicus parties imvolved,
and 10 promote sllernative ways of settling cocflicts. Thus, it was
recommended that the OFM be strengthened, and that funding agencies be

mare closely involved in supporting efforts to prevent and settle couflicts. The
workshop thought it.desirable that research be piven grester prominence, and

that it serve the needs of different groups. The ides of a conflict-foensed early
WaINIng system was mooted.
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Neither of the syseems of land tenure legislation - customary or judicial -
on its vwn capable of sedling all disputes, as both have been overaken by
changes in agricultural practice, in social organisation, demography and
customs, and by the loosening of ancestral customary honds, which for many
have changed ow of all recognition. Improverments in customary law can no
doubt be expectdd, and the creation of more effective judicial irstruments, but
the workshop participants did not believe these could be introduced quickly,
or that they would Jead to real solutions. Rather; fhe participants stressed fhe
need to deepen and capitalise on other t:,rpes of knowledge, and mald& ﬂmm
available 1o the people converned. |

They also emphasised the importance of creating forums for dialognd, where
the ecommurities themselves, with the help of various outside agencies, could
meet, argue and hopefully achieve consensus and lasting solutions through
dialogue, In the conlext of these formms, those with fudiciaf, r:ustumar_t,r and
administrative cnmpetﬂn{:e could make a useful contribution. :

In a seiting of this kind, research could propress, ideas l:[:ru]d germinate and
be shared, and mechanisms for seetling disputes conld emerge, thereby
preventing violent developments. From such concerted efforts on the part of
all the parties involved, continuing over a pumber of years, it cowld be thet the
shape of the ideal judicial instrument, now lacking, could emerge and be given
firmer shape. ' .
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